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AOKNOWLSnOKMKNT, Ha* 4ot No. IK ol ^87?, •oe«o» I7 (») . . 

_ . Aol No. X¥ ot 1877, itoliott » wi« 

.. •• •• i** *; 

, $«» A«t No. K of IW, (13}, m Wid «9 

• . , - Aol No. IX of 1J»6^ wclio« 1® 

ACjrs— 1860— XXI (CUtri mmvu, 

m. IFo/ Withm' a#mtwrik^ 

lelctoio— iWoortiiofi and * *»m» 

dimnitd JOfMidaw.} 

lbs wWw of » ««pwnt«4 Iliada b«o*M » *« Mu8»4a»»aM»« 

•Ad nnrtM » Malinmmndsit, 

RM that the widow did not thowsby U«« 

&^s^sL'r^,'t. 2 r 5 

f, Jto** MuUtu^ JBsjf* I. ^ *•» ** 

dItiMM fram. 

Ahdul A«l« Khtta ». Ntenft ■• •• 

— —— 18W-.XV (Ilinou Wjwiwn’ •««»<* S. 8m Aoi 

No, XXt of l««. IRHitioit I 

— Nowtol frewdiMW m4m (ht Ati ml ^ 

MuMm tmdtr »»d imkmmj JIM Ihnt the 
providod by Aot No. XUt of ITO for tbo m*wy d m ml* 

fn Itwoirouttuilsaoo* thoroin ttaiorited Si mi to 

iiadviiioaA to » workHwa. not fat tk« patpaf »* “fi*" *« 
oomplttto A Rptoido pioo# at wwk, bat ^ mj AiS t?! 

ojil of tte workwa'i wnw*. jf** mofbw ^ Anniiarl Sa«|i»»*, 

1. Ij. 1., 18 Mad.. 37, rrfwrwa to. 

Qiga •. Mttbamiiutd Amin •• •• , •• 

..... , 

Wt^ mdmt t»dw» nww^ % Ift# #wpl#. 

pr.lfho arwiiioMol AalXIltof ISSWoati wSy tmapplW aUho 

fimtineo of th« owtdow. A «*«i»lrato b«« oa JurWtottirti *m matu 
town ardori uiidor that Aot w an altoraatiwi to taking aoUon undar 
thoIftdtoPiBftiCkaio. 

(SklMi e. MabuiKMsad All • • * • . , • • 

-—-lase-.xi'T, »«mo« f, owoM IS, am aoi m, xv of imf, mUm 

10 imd MhodttJo It, ttfttew 1*8 .. .. •• •• 

IHOO— XLV (l«M*» Pawat. Ck>»«}. wenont 87, «0'l, 904-- 

AfnX^. (JutmL tmmUk ml LSfi tZm 

with lalhii bB thm wrttofM mtkm 4f» 

brothon, attaosad witbwtAina faut^ "8**®*^ wms»i Jb^ * 

e:isi;, 5 ? ft; & 
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m li liwl Kiiiiwl ili^i till iliil tiiii wiili Its 


iittl m Istl m li«4 of IIip tllilflml pito i»i 

4 s ........ .A * ik,„ .*4... .A t 4 » 4 ... * 



mmpi im ©t imvpllittg wuftM ^ m 







Qmmkh tmsL 


m 


lili iiii II fo»il tl»l ii mmml. mmm 

lilowi oil III© til© r©«till «f wliteli wm Ifciikft llit Ikmiim ©f ili© ikull 
mm I© aIw^wI lh« ki!y» wml ©f 

III© itijiirl©ii liiitliig iwolmlily \mm lafliot«l wliikl th« iwrmm 
wiifi «ti til© ifnmitd ; hui III© fivklctiofi lift aot tliielcw® wliioli 
of iliimiifiiiilAiifii ©Miiwl wlikli ©f 111 © itijtiri©#. Ililil. lliiil nil four 
WMftiliifili |iro|!©rly , 0 onflotiHl nuirdor uiulir ilio foortli olniiii 
of wool ion IW of 111© liullnii Ikiua Oado, i%m\ ilinl lit© iiiforoiiiw mm 
iioi Jttiitilkl tlmf' f-lio iKUuinoii of Iti© mm i»i» 

Itior© fhiMi Itio irnmiiifi «if griiwoui liufl. ,.f 

Kt«iwmr«» Kiitiliiii *» Util 

Ikif4tj Uam}t, mmmm 40i Amt 41k*-* 
ttrknimt hmikii nf lrmi^Wi»l$f^mwkA 
mai$f wi$r im mim»dii4d la Urn 

WI#ro ft iiuiiii©l|ml wnfor»w«>rl« tong llit imm%f of n liowwii 

wi III ill iMiuiol|»l litiiiti|liiicl iiioli tiou«©«miiw^ wilk ft tiuiiitei|tAl 
Wfttor ittftiii liiitt i©ti©|itel ft lift^nnowt Hi wftlor lux from m$ 

hiti miihm iuloriitncl lli© Iwrcl ilml flit 

lk«i tiftr! imdo iior lo iliii kwil elm immov li© 

m Wttt©r kit from lil« il %ffti kdd lliiil ha wni 

a ^rly «ii¥iot#<i uticlor ii^lldUi ftuil 'W of ilm liiiliftii faml 
, wliolliif or iicil l» iiililil baft- \imn iinJif llii 

Utill^ P»fia«ii Wiil«r Worii A©k I8P.I 

Jiapwr II. Biiiiiiiilft Oliiirati Eoy .« ,* lil 

...... ‘—iWtiiiM Bm Uriiiiiiittl 

Oei#, *« t.* ** ^ 

(tlWftir id«»iiiwir kmk iwwii ■ 

00fli {l^l fm Mi* 

fimfW **— *♦ 3 ' ' 

llilil lliiil Iko i:»r4pr *4 » iUfii rioi Ju 4|40 |irjinUng rofiiiltig 
prolmto of II will on mi n|»|4ioal4tii» mmlo milter ib© nf’w¥iaiimft ot 
ttallon i'44 of lint Itnliftii hiioitoiiooti A«t# i« » «borfK« willilii 

lb© of ioolkiii S of llift pI ilivil Bfoowluro, fttnl 

ftfpftlftbl© M iiioln 

IMI dm llml ilio omtri ft© iiiiynbb mt iaoli ifi ©fifwii ii tk* W 
ftflidi® lf| ©f llw ioiEififl solio^liilft ki III# Owifl Ftiw 

M%, liTd. 

Umrm Qimmi ¥, iMmimimi% 'MmmL 1. k. ii* tf All, i?% ■ ’ 

Mmf ikmkkn ¥* l'iill«iii mM4^ I. L. Ii* tSaln., W, Mi 

Bhmk d»lm ¥* VJmmim ifnlA i* 0, W M., f 

Momitetoplitiii f » ,t ## •# 

— ~1W kmh%mmm i 4 «p 

lim^Wmrmi mi mm f rift^.4*fii #/ dah] ikki iIiaI 

ft wftWMl llii of imy wliioli i|*tt 

i#mif 111 ifliwtii ii hm mmml iitigiti II* ink pr«pr In pimwii wi# it«l 
il biiil wftriftiil willilis ill© immmmrn of il?o Fnlilio Aot, 

tm* 

Ipipror llftrioliitti ■ ## *. ,t 1 

IWf - I (ilfistii Mwmfm A0f|, i.w«r§iii I, i, i, li upti SS«- 
fifulitr »/ mllM f#i 

ffiiiibt II km mtm wm mi^mi m # tM* 1 md i »/ limm 
umkr mikm nmim 

^-4#ipiri|ib iwi|py||?*»liftliiliii mmml§d % fi/i#r ilnw 

' limii MmdflmI in miim /©r ' 

ll#« Mi I# I# IA#f « »# m 

(Milt wi twitif iiiii*lti m ilii ow of fur lln* . . 

will iii mm^ d p^rlM I# Hm 





Imwew, iW 1^ «tiottlft liii tint 11 tli^ Wl-ti «^f 

wl^f* 1WI» ili Id ti§t wl Aitt lilt ll«e llittil Itt wiNi 

B rtf iltrt mMm Atilfl fif l««P}, mmptf flip ip\d 

md Iht Will of mtdwf^ mm,** A% 
iiitai rtliiifllT nflrtfwwfli* fitrt gmntm n^iwwwl Awm* tm 
rtt rttlirtr -filkir*; mi\ mhrn pwiwum hf 

In ifwpnt Ilf »tifwl tllfi^ liW iiAiilP wa«. 
ill Um t mii $ ih® Mpmmm 4 

artfitirt4rti. In Aiwilfnr imrIlIlM l» wlili^ Ifin ilrtlww ilmi 
nil flirt |ifrt|Hrly mm Itniniflilib. 

. mu liiflinnitii ilifiilwiliwiii rtf tisw klmrU lii linflil ilwi 
mmrn {Urn aoft*iiibnl| mm m tk^mmrntmum nl tin* piwtitinw m 
Artf t rtf IW frtlutitig ^ *’ liiiil«|*l«r/* ntnl flirt ¥i||#||tti m 

tiillW willi liliii frtrnwHi liilliiii flw iwmiiitti <»t tli# ill ♦ 

whirtli liiiprill^irt ttttil ilrti»ti<litsl« fei ft iinfte 

On ft ffiiwtirtn whrtilirtf flii Itt rtfrtiiillii| lliw 

iknri¥«4 llw tiiliii|ft nl llin ttliftrftrttof fit ftti %M\%%m\ le 

mrnim i til il» 4ol< ili# Ind^ nf Itn* Imlirtbl totiiiii^irtirtf*i Ifeiitl 

In ttftiilrttt. 

.S$ld^ is. lit# ftliwiiw irf »ii 4«kfilli{«i IliftI 

linn wilWii III® Inn® ipnlflwl wunlil l» ffttfti te lli» figlit 
irftSto l^y ittwliiiti B, trint m twh winlruilftis tnttld l« iiil mi Ifl#! 
iWlirtS ; Inti I Ian «il ihn MmUS mlilftil lii#l Irt tli» ii*l# 

III® ftiillimmil* liiiiiiirtly, %tm ^»tli nf lAitrtliiri l,Sii» 

Ai t© lli« ftflrtr*ioi|iilr«*l ptnimilm llin f|pf«siniil 
llml t*y flirt inmfrttrt i4 ils® fftiinly liirtir Iwniiirt lli#iirl|iiiiil 

ftrtil wifimlirtfidiir® lirit- . 0 nl'«jrt 4 - in l-lii* tirillliftf| 1:1 liii ^ 
IsliWllftllW. 

IliM fftHfttiltiii lh« ^ b&A Iwlwi} llinl till 

iflitift# mm liittfcksl to ilifti iititoii* i llnil iii^ itit«till»ii 

o! Ilii Wfti ilirtWtt li» ltwir|wfiil« llin iiil»ito|irtiillf infill^ 

prrt|>iflli« wiiti Ilirt t*iiif|ii 4 m% ili# iiitlmrllf ft! tfc# 

mm ul FmimU iCmmfi M4 v tJi. lli 

imitfUhU, MH ftinl III# illi |l*iilli 

Wfti ilirtrtfciw rtiilillpt li# II ilmtm Ut In* uliftfi { 0 iii iftllf tf 






QiiciftAii: mmn. 


fCbtiMT F«t:« km), wiitiit^0t*i tkwnmm 
II, I Ffi^¥4i4f« f IIKBli M^Mt% fmk 

V^ftri pmn fiiml 4mm im m fmrigu^ mU ] f!M flinl 

utt aiifw^Al Iriini i\w IIhaI paiiwwl iiti4e.r «ri«r KICKiVt fiilti 8^ til 

Clivil l!W, r^fUiiNPii md mim^m tiiiirl fm 

fttiil iMtinult H# piii.in|wl ^afiti ii|i|ii«l fmttt 

Buj^^ngi Uilin Mulmblf KunwJir ,, *, •*, ifi 

(iMtiiAM LmimfiiW A.«)i Mcrfi©if $1^ d^- # 

IIKIi* mUk Brndimkim 

0 f trmti find pii0f^ miukhdmi ^rt »/ m$mk uml^^ ika 

i0'‘mn (if iJm lJiifit*r ilteii l«mi *>t cluii 

Ill 1118(1 t)m iiitirgii^Hi wm mk§ i^i^^^mum m lli«^ nmng^^mi 
l»w|ii‘rty iititl ft|i|ifrtpriiilii iit«^ wiiti anil pwiit ki iinn «f 
Tliti moripi^tw^ nniiwiii»«l in |Kw«i«ton up ki iSill wliuu im 
l«>8a'S%<»i‘ In liilci Im Imuighl a «u4 im mlNi,, HtW* il#l t^# 
timi nf »Ufl pratlt4 In lum of win ^ul^ibnl to ilit »i«Mf I 

III itilatiiil m iunii tttulor tlw Umm of tlni iii«ri|agn att4 iiitwlon^ 
unilir itmlioii *ii of Aol Nn« IX «f i&7l llw umrig^mm %%'M iniilW U* 
mwmmUi limdaiim inm iMyrnr IWi f Aul Ho* XV of iUff Imnm 
by l|al tlmuftomii into o|wfali«n« tbiplamiii WM in IHIO ntiiilM 
to bring biiiibi wiibm llwi limilifetion provltlnl by •solto g| of 4ot 
IX of mm^ 

Iniarji I m. §»|ai Imr iftl»l •* «* »• ifi 

IS7I^ itmnm Mmmmm 

©/ «/ M§fi0^§ 

mdmkik§imiiM0 utellnf MPMmm$00d ii# imrnM,] 

A iiiotipp indi wm m Ilia lwi«4 of 11 In liftp# liy Inwi 

liiitftmto ititirtifiiii'iw* who aflliiwl thalr itmrii* iinil wm 
iiy niow iliait two Wiiinmnw. At ihtHiino itf fho » mi* to Mon of n 
«uii tor wiio lliowtii ttit iho«nwnifan(« aii.Hho lOn^ntmg W}inii##in 
w«r«i clwnh aiiiHho oviihinw lotnltirinl m prwttl of thi» morifftf# 
otniiiited id |lj llio ii who |*ritff*ii*t<| to In. 

wsllt ito* haiwIwritliiM »t Iw** of (^1 

a fi«i4 Ilf wuilfwliiary itiofigago by imo *if of 

ilio til autl| »wi hy Ihtt «if Iho two niltpr 

tmrotitoitii# wlilcili tphtml to aiul tlif» of llw 

»«flp.g*i ill awt| iMitl (8) » «lw4 of mh oxooittoal in iWi liy ilto r#* 
nr<‘»iiiiali¥ri or ifiiiio of tli« rptiri'Witolnriiii ©I llin oawulaiito of ilio 
" mnl In iuiii wlitoli tlwfs^iiuinPtitiii «f lliu UiufiualttiQr 

wuiitltonoi ^Imwh 

llilil tliai, liitvltig topnl to smltoiii# anti fdofllit li«li^ 
Mfiitoiioniili ihi» Mil •Uf^i#iil ** 

in iuii. ' ■ 

#rib^i^.hiia fci •* ttl * ■« * ♦ , 

„ iWTOi 

§m&uikPn^AlkMn^ a 

aiiirlgiig*< (Iretl t'liiiiwl l« uiiunt*4 m m» att^iluf nipiwiy 

Ikhiiiiw*^ hail »i§nril tin* «t«^t lliow^ llw dbtti wmf in faul • 
Ii»m48^niriiieutoit in li» T§ Im ait **»tt«il4tii 

willilii lit*’ m*’WiiHg of of lh« Iniiati 4ttl, t^i| 

tho witiM’ii iiiitit tiiiw iwti llio il<»niti»i*l ni^utoi ani Mm iigiiiti 
it aa II witfifwi 

' I iUm f l#i«*t»fi#riaf, t. Ij* li, Si ioiii,, 44^ Jurrfill t. X|4lifettff 
tClOiiiitoF.* Iilfh »tot aimmm P^f £^4f Immmikm 

i li* li, III Mini , lltif , inl|nwo4, iMM W^km ¥» Si 
I. li til li Alh» hii, il*) I7iito#i ilkmk % dMm Makim. ft 0. W* u, 

Wl# «i4 AM f* Ju/itr Xfci% iW# it 1^, , 

JW« f watt f » 4 Wu4 Iwitfi ,* . ^ f* Ii4 




#4liil% mml^ to 

If 61 C^l## si# I 


M Mm m rnfim^^OdmM Prrn^mrn m-fl j 

lltlii iiiat ft ^tifi'Wiwii f»l ftii pr«ii m»4fl » »i.i|i#lml^? 

Ii«l4iii| ftii inquifi li ft m^i^i lif hm %m fis«fiti*^'4 f,f|,# 

fftfllt m ft flwnillli^llt Wllliiii llii» »^iiii»|| m ^llt#f| PI r»f liwlilltt 
t«fi,ftiii1 llwl III! mifimm mn l» *4 tli^ k-ttm 
$mlt ^ mmfimlmi mm^pi Urn If iiiswl# 

IIM «f llifl fil QritiitfiftI ^Iinii i?li i«f llfiptirinl 

I*fwt4affi lii« lift ft|>^ii»W*tti to ft mm wlii»fp iw 
lii« bttuti »Miif« irf iioli ft 

Kiii|i«ror ClitoMi «t ,, «,• *, 

iS* Pmmm 




m 


X^f ft/ /ftHifi 11 / 'till# 

m^mni #/ 11 #l^i ] Tii# wlia Imil hmn 

Willl lll« tl*<l l«l^ Pf« lit fiftitlllii fw«^ 

imrily f«f lilipmWitti h^m md pf% ftw «tliM» 
liiii llwttMl iittl bi wlifti |if«^|w>'ri^iii *4 ill# l^ilal $nm 

i«itif#l iwiii hf Ike iWBililifii 

Mii^ m ittll Ump ilifti II wiw itpm l« 

In |r«w iliiii ilirt mm$l4pmUmn mm Iti ptl #1 tasul 
Ifiil In pmWiiii i ami itifti ll» \w^m wm fii«lii«l^ *m 
Iti llnillliii llwl llw pit nl Itin n«iiiil*l«’*r#li«»ii »|itf^til««l hf 
ifif Miln mmlil ti«l Im mmtAknl Imm llit fm% in «l^itiiliiiii| 1^# 
wnoliftwl 4 u^ 0 itmulk mm ihm^, iMm li* 

fill ikiiiif 

II Jlliftttn ,, ,, 

*~litS-«4X ilntiiiif Ainff* 

Mimr wmim BH^rngm^S^ If 

I# t^mr immp fmm Wlt«fp mf^rnm 

mmlmlftri pmymif mm mM h% wlm mw ml lit« llww 

«f ftnti iti# w#f# iiil»i«|ipnlly piiiiIp«I tin iiiil |iy lliif^ 

il fidd llifti ilip |itif0|i#^r* mpmmi mf tei 

fww fnwi %kn mmtm$ it» iiiiii wlnnti ili#^ litil |^4 #i pifiilii^ 
iiiotiftf, Mk lift# ««r III# V. 

SI A, fh in mi ; U II** litt t.hnh i I#, il. M »i mi M'^ 
iBm % (l^m^ I, I#* li, m 

W»ll4iil M,hm #. Jftnftl Mmgk *. * , . 

— lifS«*X fliWAirilftTiift kmk nmmw. li, ^ M% |lii»il| 1#. I? 

w •« ,» «* 

iMm «» 

mwun Atwk l#i* l« m» 11 ^ -** 

te #/ fm ikftmU im pupmmS. «/ 

' mf n/ iwiftiiJ WImn 

m^n mhmn m «i«l i^ti#l Hi* fmf 

l«fO, ftml w« m% to mmmim^ 4 

lliti la mUA itei i«si la wi# $iimH w*‘ 

WHIM ft aw^p at ii^li ft«4 

miM wfti «iM l«f Wftttll la pf i^al ^ 11 w^i 

,ltal to ilAm 0 I to mi «AU«|ii?rfn4 !« 

fat «i ft! to f a 

Mtiawi# fctt «. Ifrrift P^fti . ,* ,# 

Mmmt^ ftut}, unj 

ft/ »/ iMrnim m^km m §mmkm 0 1#^ 

#/ toir’i f«prlf j 4 IlmiM M 
wdm m4 im miam rntm, mm wiSw mm ^mmi«i m i#W 

f iiiirrflwi III to im mm, to !•! ali^iwl mmtirn km to 

liftiriftilarign to ll» §1 III# ifiifitif tsf to 

to 4 WI# to wilaw irt 4 to Mm mat mA fc ilMi^ 


m 


;v,n 


.* V 


l» 


irtW imri of fli« pm|wiy of iho wms lo iomowfwt li\m 

filial i»lf* Wiliiiii llir«^ of h.« coming of ligo fho j^ningm 

miint for a Oml tlio piiIp of IIMK*, aii<l ti iiwr^gjige osviniiwl 

ill wiw tioi liHidiistf on hi« ink^roftl in tfei® liroiMirtf niirixirl iiig 
to hp cloftif wHIi fliorohj, 

liihi ( 1 ) tliiii 111'* ii|i|>«nniinonl of mollwr -m giinrciliiti liiiil 
iho offt'oi of inolongmg ilw^ intnorily of Iwllt mm* imfil ilw^ rom^liwl 
ihoagfU?! Iiwonly»ono iiml f*i| ttiwi llit innoflojOi of I ho Jijilgi 

fiftti ia isPl 0iiil4 aoi fftllilil# « i»ii whiah w« aoi aii, fi aartl 


kQm^mil Aot)* iWTiant 4i Mum 

(Ifaiii' EwiiTftjiwt km), iwtot If " fm}^Mmi§^$ 


i |ii I j I V|| , U ■ |^;x n j 


mmmimip’immi^^ Utlfi l-liii m npf®ia#al twalrt 

by » »iotl||iigoa aftef ilw 4ale of Iho aiortgiigo %¥bwibf bn rolla* 
qirfibii ft »tt*la f«lof ib« plaolpal iail wl ’ktetnit, tiiiil iikI 
ftilar% m lb« iiiortpp |» llta ©t wt i©ti by thi 


ioTo 4 or<'PiiT<Mti»iiiimw*Tairaf«MM(TtfgiW»friUiytm«iM^iiTnyi'’ilgliilM»a»ggqili.CT 


tloa I© aittko ll ftilwigibla in mi 11 oruW aoi tm iind t© bo 

an iokiiowWpmoal of jmyiwni wiibintbo mmnimnt 

in iwtion if* oliiiiw (nj^ ©f tbn IntliM Aoli 


rogwtoriHi ttii:irtgiigf'Hlt#tl wiii ffoi<orilv4 wiboing in a wrtoig io|n»ii» 
iliti t|p|:iri|iiiiiit liping. liiiitviihufimtliog orr«r* onllliiioiii ini' 
ifltfiiliiiiiiilktln, ll wiii Md ilriii ibo inwilosoripi*'^© gnfliomnl 

ta itiVAlnliii«i 111© iiioiigsigo i« rogurik llw villop in f|n^tioii, ihm 
Mmilm Bin§k ¥ Jiifiil it) 4 li I » llil* atiorr^l to. 


X? df ISf 'I, miUrn It, ini telittlnli II* iril©l« 14& 






iiifitlo lniwwtii ilin roipniiw In Milo &l ibn jiurli* wii 

ill wliinli UP te r^'tloiniiiiiin iitoiiillml* wktiowlwpwnaii ©f 




ft for HOT iiif«©giisrt.\ ft in liMt ©f ili« wpsiiiltaii# wtiiop 


il«n pwhonbi.*! fi# a fuflwnti II morlgnp wa* *•© y'^ar.’j ©van. 

^ ^ 


51*11 i 













amm.kh imnt. 


mid thfl »'>>* »hr.>«s'» «>■*> 

nwJW. »n'J iwt ihr«»i!h h'i wi'fn** ««»l >Siiin(h'p», »<**' >3 iTfi-t* 

I 10 I iiii'lrf IP t«t tiwl# «« 

fllflll nf ^ M Intlil mf 

Trt IipI I U l<» p%U^n4 thp r of « II « H m 

^ littni#«:l i’*»iitl ill# *** 

HhiiPi ii<>l wtwti#inpil li| 

4ii ftf lltfeililf fwlf i 

lllllllfttwil Wllliill wiiiipi llw’ ll«t 

llll*\ witll It' % Ilf ApI XV 

tWt i| ** ll<illl|| If illull III*’ t» i4 i||>''IS«‘tf#| 

Tlwiiii ftfti iiiiliiilii III l4M«i #»’li*«iiil* li «l XV fit 

ISf? tfs jiiif ify II Iii44»iig lli^t hj ^ III* *»«» «»l 

Ilf III*’ P Wi* 

lirlWrtll Hi’ iMiti W|3 1«W| III*’ |» f 4 vl||#ll 

b’gmi In I'lM m III# llfii 4 l«iitt»rf* tPl’l ««* »iii#li 

wolilil Ii<i<li«ii|in|«itiilfiry Ifi i-fliriii P 4 Hi# X4 : lliit iitl »! 
Mni m% to wliti'll tli#i !« Hnl p-ptiPii ii|s|4i«l. 

flui-r^l f» Mmri i»/ f B&m., p 

Tlw? pivi*iil iiiii mm ii«l m w imMmht l*y « f»ftii<«f iill 
III IW. ^ 

Willi wpifl 111 winl#iillfiii« *111 lliii tiifl iml 

I|!«»!I r»ii 4 I»rt|irit0 ni nfit ili,|^?fil »ii«l lt#iitlf liail fl©l 

iwii^si|pfi'i| hf iiiif pf i.iitf» finiirl# iiwf mp'fp 

III flii> Hi llvf' pa#'> r»t Hh-» af|vH«t'il lf» l||Plf l#lll'‘ 

tl:ii|*i ft4|ipr*’4 ir» iftp ll»« Il*:%it4 tiiil I© #l|ifif 

ii#ff to ^ iti«4# l#f lilt if«l tiiiv* mi itfiwil Im Itli ifi 

iniil ll#wt IC*iiltilfii l-al ** li 

|T«4W»ii iw Pitimiift km% ii. lUi-i- 

rnm^irnl l»| •411^# 

mfy j IM n *li»^.tiiti>’iil wliitli toiwn iiiMlp#, lilll 

i?|iltili wm iiltoil-«l liy niily out iiilii«*ifcii# #©ttl4 twi 

ii » iiiHfig# f ♦ i*r p« itf^#iifiif ^ p|i»rii« mi Itwin^lil^ willla 

lli« 111^*11 It liiittf IPO 4 III# 4 Pr^'pflf A«l| t^S 

I’lilii^r f Emik 'L L* B*# il Mm ♦ Wf# 

Ooll^Jof 4 llif«fiif/t. ilii|Wifi ' *, 

Mo*4gir •* - *.* ■ ••' •• ’ •*- 

— iiJTfitit III* 

/tir !'«/ 

^ iite #1 mf lllf# I# H 

$t§f$ m4 hfm’B t #lij %* 4 km lit^ If ^ lfew%tii, 

III mmhf to w«fl ^ torWltt» iii^f 111 |f| of Hit ft Aiitir-t pf 

lk«l, 1^, wiil ^ ftiifi Miimwlisiiiit.iii 

il»>tii»i s ittw iiciii^pf»«iil 4 ^iil»f €mu llii ffwlfiiii^i *4 Hi# 
»« tolmiiitii t# Hit toti»iil«li»f tinl 
iHipMi iliiiiftl A l»mit**ttl to 1*1# «i| li'i« 

4#iii»i III i|ll#t#^l^riiiin» tliP ^ i4ii III# 

Oitfiiili^ii to tk m h4m^^ to# mm lit# ^ iiil kr 
Fii| Mwttiti i. .M^if lliltoih ♦» 

■ ilwpUM Am% iwittp 

fu4 iJmk, mimn l§ 


OE}^*EIUIi IXDll* 


ii 


IBM tlift-i th* fimvlflffl hy 74 af i1ia tmhmt 

ClAiiii|miiif. i Aat. UW’4 rt 1% fit ’ll i,ti I m% ii iii4t = iiniin 
JSmpm V, I . U. 11.^ HO C*il 0 , rat rr.'<i Ui* 

Btii|vi'orf Ditiii Kiiih »* «* IfS 

AOTH*«tHg 2 *-V| ihMPkm^n Arr), iurtnif tfl9 -Cmt$ pm 

Wmdinif up '« J l/tlJ lisiit l.li# pmvi^iiiiit 
of »il itm lioiiiiii liSl, iw to irrvmti 

©I Itof40.i nf lit' iW|i’ifiiivi». i»ii«l If fl.io wiriiimito tojtnw lnii 

no! In^nn a*‘rfal %viWito froiw llip wiip of I.Isp Ptilf^r 

«fii«|i|iiitiail of tine! tl*© iiitw tor ipfti« feat iiol h tn eitoriiloil hy lliii 
|)p|kttj aourt^ ihrt ii|i|fe’i%l fniiifioi lid li^ril, 

C J* tiowpr II. Iwiwtiftl llftitl* yoiilod *, iff 

iMofiTiiAVrirriiif Fiwnomiti amb 0mm Iftiwrir4t4* 

fSS#A;CT|i SiCttcilC 10 Jiil iluifmi 

n^m Af muaimkim i §M^mi Jkiiul— 

I© tif iltpH Vimrl^ iJmimum 

Ad iX 49/ imnfMmu imnm^urn I, 

1^.1 lfci*iiiBor4«r of lilt il©t«ttitii«iit itoil n |iiiii.i* 

oukt mttnittjpl Ispitl itiilio ymt iPU »l.soiiW li^ 

«tWicl 4 ig to oflftiyis nil i iwsi-tcl iw IMM*, iiiol iioi iiiH%ir4iiig to iltn 
ruks |wtfwil##i< lii 1010, whmli \h%m^ of liH4, 

wiittlimtifii, fiivl tliiit itiiiiimtalt m liip tiilw©! ilni iicil 
will lh« ©li’oiloii wiii iMii hpl4 ttiiilor ihoriik*r*f lOllIn* mn% 
woufti lit liiA<ii¥il imiti to ooiiiiml. tli« irrw|wli?p of 

ttfityfcliiiii ©oiilAi 111*4 III ttlilior rtil##, ilit imm\ «l lipiitollnii 

ftfflttiiMfi to wiitoli mm ihiil |irp^fil«<l li>* d llii ifil 

•elitilutt to ilii Indian yttiliiiitttt Ml, liw, ciiiT ¥. ' 

M» Bmup, i y a , »i All, Bill, ritofwl to, 

lUglititififitlttii I'riiiiid ti. i*iioy»4 .* , * , iOi 

' |ggfw#4X HMAtof ikimit HriiWHtoi It, 

Wil'IOni 14, tV# Apt No, X ill toS*i, wH'iailJ 4 |5ll 

C!«fiTirtoJirtt 4in*)— fi/ 
mm‘>> Jdni 4wnMmi» $rtfh ik^ n/ lint 

fifitif#«i,J IWI ilifti llin gfiitit til ii |*.iliii p d'i4kni*i itoitpf tli® 
|trri¥l«ioiii of lliii HtlPiVKioii UartOlaalo Aol, toMP| m im% illfpl, 
|iWiA<i4 ilmi liin pnwii# to wlioiii iiiiili mrllliiisito li iriitiliitl nil 
mmmnt to ill kniin gfniii#! tii llili Iwriit, 

Ifijlilli . ^ *t ■ .* ill 

iWtfPW 4 Afli Itt-* 
mdiimm iiddm u/ in itnw /#r kk 

fkkk | ikid ilm% lim rigOl# wnlif Of tto» i?i4il irf 

Si wiiilimto aatisr 10*1 CkrMinato 4o^ liiii 

m% immu^ to tOn gmuhm mi mnm% U mnlg^ml ' 

jUtoiai Sliaa f • ’Saiii Itoai « , , « , t 14 

mmm i^Vmlifirnm 

khfmmtir iimih$ I# mAm m0m*i tilim 

fim J ik(d ilitti, wliPftt a mmliihmM mm iraiitotl t# n- lliii*lii witlnif 
tor piilioAifiiitt III <IiiI4a«Iiio to liwf kto Iwtl^itd* ii mm ii«i t’-'ttiptottl. 
to iln* Unii'k to liris nl r«|iiiriii| w^mniy iftm llip irantpii, in i 
© *»i I lilt'll! lrt lor rPrtliM^leii ni wilf Wiiiwni iliaUiiliiag en^itol, 

iikii* ihi t. F, 4. F#y, Mt* ©f WIM» 4ii«M «a 

lit# i4tli IOI I, wtofpsd to, 

■’ifai 'iJllI tfs IlilllWalTl kill ,t %i nil ' '«# ■ 

4WI Wknm Amk warop : 

"" wtlifVriWif /ftiw p/tt §m4dm$m #tii|fr r#li 

of # Mt4 

by lOii knifdiftiii #i4i4 WmiB Mm% aad toit m 


I, 


OlililL IMPiE* 


II witllil lint 4 l»y Inin, *lins nt apply f««f mh'< 

nf ItlllltoViilil* |irn|» rl| Inin »> 'iiiln%s5j»i ni 

ItllttW Wifli til*' i.iiwtinii nf ils* 1***1111 , 4<» 14'ini '.n>l 

illlil fiir ilaniagrs inr hnwtr'Ii nt tin'- mill |.*^ nii h l« It rl lln*' 

iiniinr, Jin Hii* im t- i Is-Ji i 

W ikli** I 'iM, 

lliliil liftiti » t^kl iifi*iiiii» 

iPmnnm htth mmtum h « w*' . 

m¥m*4p ««l# !y 

iiii?««f4 n/ I## llwn if ilrii-ttl} III *'*| IHli 

IVtmifi/i«4F iM4 iiil.j in-rviy 

in ft ftwiiinf»|iiiyi*ij| wiiilifti »ln iwt i*»li Hfillnii |nittn« «»! 

Piiit#t| |*i‘n¥itw 4l^^¥*-iiti-i A«i* i^l* l«r lli« 41 I |**n.i* * 

iwii j niliy ili*^ |iriw.iinii« cl lli« F,*fl4linii *|^|ny 

ki llni imrliiipa m%mn$d %%hmum^ ««»li fiiliit. Ilii* m iw«i=>t i« 
■iniliof iJi'fl isitirifagmi ligiit# nii4#r ii?«lioii i «»l t*j' iikvii A»'^i •^41 
ft# lii Uiik«i npiii llw rvH|ii*nlMl « fnili «f ptliw 

lateil«l te lk« #ii:^ftl «l out i»itt| m u^mmth, 

L»l f ilimoy Ffii^«l «» i • % 

liM--I {fiAUft Aetl* Mmtm 

M#.i# n/ «|t|iiir|ipiiin| tsfiiii«ftl 

4iJ^#rf»l 4inft#«l'4,| Wlwfii IniiJ iftf|iit.li li l^li^ti lip llii I^imI 

Ac^iliiiiioft Acl Iwnftfi I# li¥i» or tttoOi ^4mm^ lii» l♦illil*» of wliini# 
iiiWfcil ili«!f«»iii Hill ofiitipi»niioii ollolM llipi#wf iiiiiil lw» 

iioimrilin^ to lln? %A tin* ©f «.j|«li ftfiKiii 

ll«fill,| figliti llo’Pnn #« laf m. #i-wli tulip* mu !»«* ii#i>«>ft%it|pii 

Ilifib Ifafftiii ' 1 ^., *, *i ii *t 

tCliiWAft oyintii mmwM F# IJf «/ 

lilt {Btmmmi S*mii €)mm§ Vmfl4 4#|* rn^Mmk II, 

C##«rl pjf #«#ll ^ Fprip«».** ** 

I# f0m0 I# I'# hi 0 * i0^m 

ft /irrf,] I|#/|| ItiftI IliP n$h% In ft Itffy ii ft wiilrli ifli^si not 

ftl iftiil ftiwl mm^^$ willilii ttiP ftl iitiiipif«t»t# |ipi^/'f|| niliff 

Mllntl ^ (Sl| of till* riftUfttii A«l, ilitl i ill4 hf i y^m 

0 I i forrf t« i*fy » k4l ftllpgr^t In Iw Ity liiiti >iidi 

Iftlli nttlnr ftilwltf ti i4 i|ioi«‘^iiil tolinliilis i« lli# |%tititifi|# ii^ll 
tjftiirli ApI ninl !• ilipiv4on* ftot tif llftt pmirl, 

ll#W % iMi Vk4»J^ BfttiJ. li#f* ihm K« li* p •11*1 

fHiii f, Mmmm ik%*^ fitoj. lt«» i«* f. Mf% 

Ilf f f©^« ' 

Ay# llimii iliftft 9 . IMIift lal *. . ** „ 

|lPi*i4i mmw km% inwiPPi i |^|. #1 #ip 

P| f|#«U 0f $0gf 

III, li jW^4 ^Mmk ##« #t if mM ii»t # 4 

fiiirt Wii Ml III tli» 

«oti ttf lli«^ Miim ift4 oi 1^4^ iffftti iiti» 1*1 hup* 

nf wiiii«| yt«ii€»iiii4 imfftilt ttliifli ff#pip4 # 

wipmlo ir«w’4|ii iiiftif In # twr Bs i§» 

^itipw f * T#iW 1 ^« * ,, 

iPmmmkh A§f|* $mipm m, m mu 

^ liiina W«il4li«iA#4 li^. ml 
imi,l U in 14 Ait 4^ 

iltllttfiiiWI. 

fSslw W ' t. 




xi 

Pip* 


AOTB— 190^1X {IMWAH Imttmm km% %mnon 5| 8m Aoi Ho, III 

of spoliotift 22, 4 » iiwl Ha I . « « * . , , 4U) 

Brnf^i 4lit « /or i%ili I J ll» Al I liiil im 

W',kiK,wIo<l|4oio ’1st a l«» hm ii V’llid oil witijiii 

ilw miiiiiiitig of « otion |l^ of t4i«* Itiilsu-tt Ii mttttl nn* Aul, 
not* Ho to iHf* orodsinr, imi \m tuiulo fo iPinn olHof 

|»r»ttii, Hi, o.g| Hy tiionnn of » in ooyrt, 

IIM iiHio tlmi n III tlip form *• Tlio wliok’ nf Jiinki 

Pfiiwifl’a inprtpuo niofirf i« owing/* iliorr li oiig oi oitifufoni iit flw 
Inn Mwo morfgiigri hoi I hy Jms^i iitiiil ln^ fuloti ii» ii|i|4y 

to kiih, ill tho uli^^nwo of nilmmtmg ^ r^ns « goiihm^ooK 

V. H*lh L U li, , UI4*» innt 

p iiiti MmuHw v. ifo * I Ij, li , i4 U»U » 

niltirrril u», 

Mogh lUj t, t>m. * * , . * * «f 

.< irotion 

Wtmtl-* o/ pari /n** /o»iirhi,i4?i».| 

Thti wow! **liitimt«t ** in i^«lsoii M of ilto fi mstiiisoi Aotiiniioi 
iniirwl Of sosy purl- of felw hit^rrit tltt\ HmkiA I#> li., 

IS AlU iA, mul dnmmr Laimir KiM, LL, li, Slh Alh* 

ih7i diiiiiiguiilii d* 

AMnl AtiHfl w» Muhtnh B-y , . »* .* 

~ ■ ' ' irOTioit 8 1 — l#i ttf lAif Itifl*--,. 

Marim0^8M mnd^r Mmmdm did cf iifi-** 

fi§hk fwtul 4#J MiM llml •lelloti Hi 

of tm Iilm Aot, Ira, entiiidl w ooimirtio I mMtmg 

right« ulmittly tiinn hiirroA nmlor fh-» foinlt^ttpii Aoi *4 IHfi 

Hotgh Prji>afi4 Joirjii ,, »* lllf 

A*il Hi:i, tX of 

18f Ip iiOtbtt il «« ,, ,, .. ** ifi 

- ■ H iiirfttin» illAifii 

1^1 8m ilivll PriMwiwfo ikuh {im*Jl, »mtm% Hiri , , „ ||f 

mmmwm h iiittiiwi TS-** 
5ii»i:|«»»CJ|il#fi o/ /iir »tei mmhunt dm am «li/*ifill o/ j^ifiiitnl 
t»f I A l4ois4 py^hlo liy itwtuliiiwit^ giivis 

til itif? omlliof ilw ii|iii«» of miiig for ill© wIh.iIi* wimiiii iltio cs|i 
iHilinli ill fftyifitttt of muf 4i»iii.|iii<itit or of ty.wg for Hit iiiiii^lititali 
wp-imliiiy* Two initftio oiiti worn fiAitl ; tli© itnrl w^ itnl, miii 
iiioro %\mn mis yi4ri iifior Mmu\% m |4iifitt«iilal lb* ltiiil#ltiiiiitl 
ttotliiiig liirilwr liiivitii l«»ti pW m Ibt iai«l to 

r«o¥or tlio wbcil# «*iii«itttti dim mmUng tii»i lb« mmum ol ©niton nffinw 
m ill© mkmt tli« Iiilr4 ifttlAliiiont Iwiitio thio, 

l&lil llial tilt •nil w«« tii,»l«rt€4. djmdkh f* Ku^St 
t U li, HO All, liH, thiittiplitel. 

A.»i©l©fc Clbwii •» Ilftl|ii'iilb ■ * * * * , , '1^ 

■ . - I* Aifiei** ii 4» 

l’^}^idmiMian^ 8 idl /#r dmhrSim IM mmimi k^m ii ikiI 
Imm Iml immiff Hmmlim fm ik$ pimkdiff l ikM 
titiil II «iill Inr » ilwlAfilioo ll«l lb© Wttttliial* wlii^ iMtio t|i|t#ii#i 
III 1 1*^11^ m li©ii m wi« Ibi ©118 tlml 

III© |»r^« fmllf liitofoiiiii lit III© mn ili© ptoialii, im© ^i^urnti , 
m to Iiiiiitofctoti li| mihU Ifcl %nd ttoi by »rli§to IH of ilif ini 
wWttk t# Iteliiiiwn Aal, liWi IttteAifciaof As 

. Maniii to All iikiniii wlion lil« fwilim m © isiii© 

,„ , W4#itiitii^ ^ p im 


ctiKSSAt nf»wt. 


3^ 

JNp. 

40 TH— (liroiAt r^tmTAflow kn\, I. llto. 

8 h M Nb. XV of IMS. 10 

.... . . *ts««npi.ii 1. inttriw 

of «««»<^ <•/ 

fiMim /.w* Prmdm** fW# fimii >*0 ,m 

ttan 1 HM, Ihol »n oBjtItwifioii ii«»<li> fo »ho «i«rt u»«»i»K fc 
to l!f»«if«ir il far oiMoilott lo wwiliM w«Tt )« »»i «*' 

fe AtoB m aW pKKeaUoa wii^ln 4h« m>Mtiin| of wi.«Ik» i«» of il»» 
fl»f iiphftiiuk lo ttw InrtiAB LtiwilBlion A^%, lOTf VAun4u* 

Qmmmi f. O^rrm JPtmumm OAsm. 1. 1<- W . *S t5»|p., VfA, f*4)o'i*iK! 

■Poift* M*l ». Kuaww .. .. . ■■;’ 

..»,— KSBitBm II I. »*titri4i 14*— 

Sail - Bi« 0 ^ a-W/OP 

nrcMpff 3,Vh«r« » pbKni'rt tlii'l fat th« i«m«v>|r « t m< 4 ii 0 

jteiM for 1 1 ypATi Atii! eUitiM!) » dcttfM AKiMiiAt iINi in whiatt 

Ut« >wiftlluii.i wm ah«r]t.-d H wm Md llwit Mifl ««•«. wim wI»1i«b t tm 
b*v.a« reiiir4 io oriHit* 19t et *h« Ont aeMute to ifw Indian {. mi* 
ttM« 1.01* f. l^r»*a«< Sln^li, I, L It, *1 

^00., m, (UtUaiBitM. 

ittikld* 411 ». f htttto .. .. .» IM 

— .. — Kiminiwn I, *»W44« IM 

*wo l 4 k—Mm»iUts <* «/ fmrtiumn *f mtm 

ii«»i fWK^m to rmmt from «»i#«Aaaip— 

fiiwifAtiM 1 4rt(»ta IW III tho A#l *»»lf itpmm to rail* 

In whioti tlw aneUan parotiiuHN’ i« ili» nnn «to» jit4||n> 

in«ot il"W*»f Of »*»««* ow otoimtna tottMiili liim, l« il** AptowAmil, 

Mam fMm Man », li-y.i-toa. «.»<. 1. I*, U . 34 All . IM. it»4 
fMtnin Kmta Itof f.MfUkm Sku ItoAn, ISO. U I,* t?l, niMf^ 
to. ^ ' 

Mtitwant iin|^ «, BM ilttfli .. ' ,, AM 

^ , ,, Attfma ISI, 

<?«.! Bttwtttti* ef 4*wf«8 ,. ., .. ,, IM 

10O«— XVI (tuniAir lliiwiim*T»i» Ae? «wmito If fkj, M-. 
Mmummi et>mp*timlj/ nf 4»0tm fm mlt§»f 

immimAhprt>fmH§,l IAm itwii a rftM4 at at » Him 

(jnarmn for tntoi«iMt»t pwijwtf ttwAnr otitor XXXIV, r«ito 

S, of ttoi Oocto nfOlvti BmwItinH, tOOii, to not n Afwwnpiit in 
mmpui»or>iy r«iitoiml*to niiAnr ihn iMmwtont of wwiM tf fli at tka 
{nAian MigtotmuiiH Ant, IfOt). IfMttoB t. IVtMitoIr IMUttov, 

I. I4 n., 1 tltnn.. Wff, miA Lat v. Mi*k»mmadl ttomf. iO 

A It t.. i^f. AtoliniittoM. AArfnl Maitd v. M'xMmmad fWf«i'laA, 
t {«. it, ttt All . m, nnA BmJ tTath titma «. AtoiA M#. 

0 0. W. X« 4 M&toA, 

KnntHiiUiiMit. StillaM .. ..AM 

iiwioiit f|. il. 61 AMI, 

•* Pf«» 0 i^aHm *' —PmimtaHm % « mt m 

aaftowtofi «/ Itoi mmtMmdrnmPmiima-^tmmlid 

Wtow n in 

for ^ itol iiili nttltotoiiiM to jitotnwt it .DmaA- 

iflf to Mto tow »iplto.ilili to faglatniMoa of dtoiMitonto. oinMiiii. 
tlM to nttofittoif tornltil, mtt it« mdmmmmt ' 

titto aAtotam X tilt Mtomumt Mm» IM ^M*r wAn 
tine to Mitoit til# Aenement tm nf>Ntmiitoi, m 
Xa^ntoWtoto f, Mim XaMm, I. Co It , 14 AO., il 

Stoii*iiS4ie 4bma4 «. ireei Mil «• ,, M 

'w, ^ a mmmi ttfth* mrtga^ 4e IA« p # wmm mf 


ito**}, ?» » - 4, 

Iw4 iw jni'tolto^ 
ItoMito totniiA 

I* ....,4 


dlKlEAi:. lUDlli 


*ti 


Wlwrii motlpp 4 «A ww ww to the 

tor th# ptirpia ti r^iitr»llaE hf i, prmiti ol.ti^r tlinE 

Hi a©ftfiig©i»* itil ifai maftpiof wm piwtttl liw 

ri|li:lritl 0 a k lit wllii toll kE©wWM of w!ml kiitig 

ttoii 0 In tti 0 itw iiitor#gliirMJ h§ld l»l tht |w»iitiiiion 

Wi« ft win! priwfitiiiimt wilnm tlii in«*filngol««fckin S3 nf iW 
Ito|fiilriiti«ti MM ¥, dMul W^M Khmn>, I L, ii.* II4 All*# 

ins, toltowrd* ir. AMm MMpb, 1. h E»* All » 

iillinpllii^l. .#dfiili4 ^rmd f , J/ln^ Mi Ekum^ I* li» ii.^ H All* 
iSli not toltow»a. 

Sftf t«i Klilii^ii t. Itoffiifft , * * , . * ft 

llmmmmmM Am], iiwi«it SI— 

•«*»** ’**»#* Af 4$limt§ §f Ammrnml- Af ml 

muikmiM^ l« « pmmi ” il, li«l jpriJtwii &mi mmmiin§ mkUd 

rw^iMim umM Wln>rtt It li ilinwn llml* prior to tli« 

r^iitmlkm of llip dio©i^m«ni by lit# inlf in^orii^i n^d»l » prioti 
tnaptoal to ptitnl lit ic*ens»«ni tor rfflilriltoa wm pwwal 
l»itor# Iliikt oilnkl ifftimllnf to ilin rifiiir&tlim, tlm rnf|ultna««ti of 
tot iMiilmtIoii Atl nw iniioktitto mjainto*! wlih, 
f , Jkttir BMm, L Ito B.* IS All * Isi* mni Kmim Ei$hm f IMfmm 
t Lk m.* m . 411 , fs* mimmi to, 

4tii» Bsm f * Ui» Stn * . • , . « IS4 

— - -- nmtmm 

mi mm^himd m r^kis «/ f rtor 

fiitf^p #/ mis in smtMwn m mimm m n $uh$mumi 

fipliiinKi wtrlpfii.j Wlhitt pfoprtj It im to of i wni 

Itliliti pMif mm » pltt 
iiMb €&m a#i iAft lit mmi «l Inmli* 
toi prior inwip^t m of oxttopilihfni i^ltc^tofr ili§ righto 

©f toil llipriHinrtor* Intjiift ilptit wnnll »iiil 

from toll «iirpiii«, If wif, loft feftor tiiii of ilw m§mumA 

a0ft|:ft|#l, 

Bhimpl iitigh Ittih Slnih * . » . * » i^l 

(Unrmn P««f twti UnifieitAMfiii Aerl mm* 
tid» «/ Mmi I# i^mmiim §f 

ilrnflur# »#rl«ii.|tof « pui Ito I# ' ,^, 

mmp§mniim mi « pm^mi to Ar /nr i^tMwm | 

Tbtt twnir of i hnnii to %iiioli wm niiithtd $, toikeny ofttlitntliif ai 
fiWi« t«i4 upliPii tli« Mlmnfi wltoh- iitof&lii, 

^ am4 'mM§ tl mmimtMh bnl witoeni thtotolnf to« pmltita nl thm 
Mniiiiipfcl Itoifi llitimto, fht Imiri llitaapn litnii mUm to tot 
hmm*mmt muln i^tion Si d ton Mnaidpyilltt 4ol» lWft> to 
mmm§ ton hslmny^ ini* la ittoall paptaM Siiii« 

MM Ibil IIni bad gwifi ante Milton ii* nliOM fi|* M 
tot iiW 4dl* to «4«f Ihi mmominf tot hsimny wtilicinl iiiiplfig 
my tii^l toil II wtti »ol ntotiitrjr tor toe l«ri* la tlit mmi 

©f a mUm Ittitofl iinier mniipu 8i, to leniit m lit 
toptf timipaitiifiii ia fwptlef tot ilrieiar# ilii i«»oliti« tl 
whiil wiM or4«.irt. 

liapwr il. MttWii Mid », , Hi 

111 fkj Mmf^JPmsr #/ MmnI to 

r#l#^Batoi rff iliiliito Hit if Mmkms §/ ptifii «/ aeilto 
£kM ttiil to# Oait« f intiaMt MwtolplWM 4ili iWi 4^ 

•»pwtf ft MwiilfM l§«i to »ftli mtet f^liiiia| Ibi m 
mimnm tm mk m m4$ ia iMli m p abb# pkm oftiMr ite msM 
M lib 

jiii|iPippR f * , §• fii p* 


tKML 


'llv 


fUntwin raoviiwM Mcwipaimiip# Awri 

iwttttr't lit— 

f*n §mklmikw%0t I# fkimtfmi 4f|Vvsl < 

Pnf#r,*'J ■ I^M. » r^n^^^fnf^hm *4 ?ii»# 

♦S «f llii^ riik# iMiiiirf hy III# Cl»wiitti#til iiii«liisf mmrnn W1 4 
Ill'll Itiinli»l|mllt4*t ^ol* IW. I^r lli« mt twiiip«5|'^ftl 

lliAl til# irriti *#MtipiPtit Iw riil^» 

Miri t^f ^itii|i»i#itt lurl^l 0ilfw ^iili 

III# |ifi|itipwrfit fiif fwlilteii. Cl»it Vk^-M ik^s t ll#ii 

I L II. 114 AII»a iPI* f«l|pwr^ ||#M»iii%lli«l fi« Im 
III* mhf pi ^ ««iiti|vl#iii ^tifl fiimwl mt ^Imhm ittiflftt 

fiili» 4^ iipw ipfprwi to, 1^1 f* Wtif Ifi 

l^in'P, Ito. .||#iti^«itiiAi« i^mmi t Mm i, !§, 

II 4 I&AII. IMP, will #f«il4ff^i f . 

V%k , Mil, n'l#rfpl l«i, f. 

lliiiiitil f aI •*, llaf hittftiiilAti f *, ** 4W 

iwntiiR l«t |l|(l♦|*-‘Mltllto%»l % rt# 1,#^ 

^^iffliiti#ml/#r w| #/ tM##— #%tii^ 

1 III III# fmmimim 

«i»ll0«lSfOf lfc« rtotiwi Mtttt «i|Mfeliltot .4^ 

ptii|if>w#r t« ilii Ijfvi .1 Cl^ttriiifwnl in tuitl# rtlri pi»tmltf to 
f^lsilai nil iflwllppi iiwitf lift 44?!.'* mm ««4ii ttviifM m 
miti fttr iti« iliiii 0 ! 1 itsf |H Itial * 

no I «i fr«tti llii tsfil^r 4 n *' m m 

iliniiciti piliitiit itiitf nil# lint .Hit rtiMn lif lli# Ijml 

Gtotprfiti'i«!iii iifi«l«r lit III, #l»iii^ f4J »f ili« Atl, EkmmM 

imi t, lliiflt m«m4fm t. H,. M iWf 

Air lull V. M tthtimmiii l 10 C>w4li tlH, 

MK»d Inn «, Obhnt* tAi .. •« *$ W 


tiwnon llff, iSn* A«i Ntt, XV id ttwa. *9.»Hot, to ., ,, 

tPOi— tt Twnutmt AptK X— 

** nf $^>4-9^ jfm 

rmnmpim of aruMiditNd «m( in fhvmot Gmuii 

iUU Ui*» 0 P«¥» InwO iiw •' l «»4 l*»M f«iM' |«iir|ii««i ” 

wohtn Di« HttMnwi ^ iriiDf i, 4 jil nf itn A«r* f MiwiMif A«l. illOl, 
HW >‘liu,<i" within ihw motuiina id Qhnpiwr X ni lh« Ani, M miii 
wilt tt« in n It wnun Oiiri f«r mminnltnn A rwii.lfiA jpnm id 
im4. Bkummit^ol « JAt'dar IHo^k, 0 A t« I , tiO, Mid M»$k M^ik 
% JfMtr HiMimi. Mum Hm kMMot 191 1* Ha i, nil«tf«4 M. 

ttiidi natw, E1 ia» 9, fAtl Bwi .. •• ,, 

•ftfmnp tl m Mfoii** 

t^im^ IM tmmt «i Mb » 

thn tnniiwal of ii«MlA,|OMM'«Mi0iMm]n 
for hi«»w» prMnni Wncflt, mi M^nll* (MMSMOsy ft|htiii>t«{«>r ibn 
m flM Agm Ibniio^ Mt, lt01« for ^ hwMi nf ih« mA 
wMdh te NfMMIItA 

t*Artiiina»4 iini^ «. Mibwit RMn«nim<t IKr .* ,, 

...— 4Mwtwf »0»-tiA*h|d»ir| 
WWf»f*-IK!»r^mh»— ^ wmimm of mofmmfp ' 

»f am-moftmoo J whowi iha n-rtg*^ nl 

•ift bttWinf fUrpoHnd hi •uh'nhftgug* ht* woMfafM 

ri|tit«. « mm hM lliM •«h>i!i»r»ipi»ii*ii mm •nmW in • mmtf 
AneomApiart tMr tah-nKwlfimtir for ihs tnamf Ailiwnwd hjr ilt«im. 


IN 


■■■■■'■ ■ ™ il WT 

IfAbniM mmAk oftmwMm 

wMA At nmomt*! IMl fhti 
•« iia"CMiai M mf on#r itiiidti «h« M 4 « 




MO 


m* 


«• , 


a «» 


40® iMm fimwT 4 oti* I 8| Si, 3CI 


Mmmfiff mmt fi/f#r mu rif agrm- 

ffiiwl «?r % « ^Irnrm mi$ri^Bi§m #/ Ba»dndm^ to ri^^ir r^itl*] 
Q, fcai fl» wcirt iftiiilainri who owawl itota® IaiicI aiiJ «kiii* 
|»ttoy lioWiag. Th4\f imi>cnifii<l n iiiuff«otimr| mortgAfii of llioir sir 
IaiaI iukI iH'oii|iftttoy hohling Itt fftwmr of C Aail ih« pftHkenigot of 
lo i^toctiiioo of fi tiHtiwy d«ir. 0 Cl, Atid II. ilioif ittinlti* 

i»iel figlili wtirs .icili Atti F. tlis mmm In 

tiiwiUiion of A for ftitoAta of wnt* F, goi Cl. mi ,11. i;^i«3l4»d iiy 
Ihi ttewiin# llonri. I^ftr on F, plJC mi ili,« tnorlgAgipii Ako 


pfioi d Il8» liilw«n ilii two At wi ti«,l not hwti 


§f mm$$ ©/ miwm^umi Fmmmm 


'm»my 4«li Iwl, lor rout fd ilm knit lioln lijf th« iotetitkiil ilarini 
llii |i«rk4 prior til lili i|«il men I ii« kml imuuiiM i»| ili delfimlftii l 

ilifti itii clekiidiiist, Wng In ■wupllon of Hit kficl wlili« 
onl llii wltai of ibt ikliiiii, ' wst Iklik to t%ii,t iliiirtlof, 
»§lion S4 of lfe§ A$mTmm$]^ A®l#Ani fnrltitr ili%l iIio.ciIaIiii 
to laftlttlftlfisi aotwllhitiiiila|_ lliil ti© tiileoditil wiw »l In 











*fl 


Qmmkt. mmx. 


iWB IWt— n (A«»* Tin*m *«}. ifrrr'#* *’'’*,**^, 

Wrnrff ft r-eeuptiay «•»««* 


.wtt|‘ftnay Itrfdiltiil h»»d by blw. Th« pbtt«»ilt b*4 t-r- « #}*»'<#'<» 
tn m fhsn Po y*M« bafew tuib. 

Jf«frftb»^»JAol^ib»^llf *»lb* mm «,w##w4iii# 

nHiS tttt«bl km ««ii»MW«b| II emi oottA •»» l*» ** tbft 

lb# BtoMaltB*# fw*ly !••• hf *«H !»«»«■•« ?»«t 

ti» A« ftT*>ttitn«y *eH wkI, •# bw iSHwifttffh ft 

«i4llii4V»i iiiBW ti|!fw ll»w I»it» #||^I I# pf 

grunting tb# ttr»i wbal. 'fba «i»UP m% mm •••wtAMigly 4»iiiwii»4. 
Dmi Mi *. Stm^h, 9 A. h il4i ni»i«l to 

llrbftffi .. .. ** 

., iiwtwig 

«H<I tm • M bI#m> 

ami* la a ttfMMMf.J /Mt tbni ib« ^mmim oi tilto in * iinM««y <iti|i4Mi 
bnirwan riml wlntwiaii » ib*i i«Miu«y m « wbidh m m*#!** 
ftbto by ft «¥il wnrl and ii noin miiiw mntng wlibtn tba fwtMw 
nt MljM M d ib« Air* r«»«a«| Aet, tWl. Mmm*. Bam tMi, 
I Ii. E, 84 AM., m, ln»te«r«d M»Ma Mi * I f. II, 

18 AM , W, and ttamU AB aAiA * All, 1. 1* E , ftl Atl„ 1^ 

(ttwiMto. 

I'afiinKftib e. AJnribiftSingb .. «• «* 

mmm 

md Mmrnim *4 gmm 

tigkl i f b* |ito)sHS )>«MiNi tn tlw M4 >ii««m> (iMti i« *|mI 
lb* df4#»dftBt fttkiing tb*! ib* Initd in »<t«t mm bl* «»M>npii«f 
bedding And Ibni tb* dAiundmi «m hit itib f h* iMmutl 

Bkndnit tbfti b« nm * rn-nbiief in lb* yitbig* mk 4 tbnt lb« bind 
In * 11)1 «**• bto AAiut-MAi. tkU ibfti m gvMimi •( pmfnm 

tiry itibi mm niiwd by lb* titfnditti. *i»d ibm m nypai. Ib«w<m« 
t*y <0 til* Pmimi diMip Ewt tb« nrdit nf ib* A«M«Ml CMtwfw 
win bud d«i«id«d Ib* mm tn ib* Bf«t wtinnw. M tJkmil v. 
#A«ml*,SA iU d., i.7di dMiM»l«d Imm. 

Odlt Ti«iri «. Btbart P*^ ,, «• ,, 

. ^^.,_.180l-UI (Umyiil ftwwii«i!g LitW A)wb 

tmnflW iOf, Bm All Ho. JV ai IIM, MWiMi* t, S Mid % 

MmwMl 10? 44i» klM-lNa^wm-Aam tHmia /#mli$<«Vtatm fm 
i mrtifim % imIm» #t fMi*M«M in Mm of mmimfimim 

tkt* tbMib* «idw» 

^ k tMmbw d ft HMti fwMty »b» E M M • puDmi d 


tb* {Mniiy yroprly tutdM n fftcnily um>npm»% in im id iwMn» 
t•«WftlNl mmty. It uoi » eadbimr nnd ftnamii in MtitMiU nwb p««««ft> 
Men wHlwM n olftim kt fftftitlen at ihft ibnir* «t »bt«b nb* bi ft* m 
DtaumMinn, vf«« ibftwi|^ nnr min* may b« nnnwiad mnwA m m 
*n<ftbM»r, IM«*A4 Xnary. Mil JhmmA, A A.En b44Mi0i8, 
dMtd«d |?ib Inly. 19l>,iiid XMfA «, l*A«M Mmi**, E •W, I*. 
It. 0, Mp, Mi, ftud Jhmmm Kam v I. I,, M. 8 Alt. 

400. IttlbiiMd. X%«i $*nph * IfftAuM Bm§k. 1 1*. E , 1# All . 
ifttMtid »*. MiMMlmh f. MmmmmM Mmktmmi,* A I* A,, MIL 
dWl»|ttt»b»d, 

f««» *, Jftft ,, : ‘ ,, „ 


diirmAI* tlTDBX. 


wi.hm €Mm /«»• paHUm hp ^i»iof> <* ^'***f’’* m.XtfJ.] 
tMn«« mrelu, tlmpgk rm^iM w«iu fwn?Jy wh« *** ?<»*«•• 

feh»i this wilow «f 4 mwttMr Cl! m 

»ion ol • potUon of Mia family ,P'~f “Jf.hft w «»»«*“ 

in li«u of mamt«n»noi *“ ?'f„ oM^ton of the ehnra 

virtue of *ttoU posiosimn enfnrwa ho* aatno may he 

of whish the i* •« l« P®*****k*«M.*^Hkim linah v. Phnaf K««wr, 

r.'O'mW. mfafiioim-il. «*a ai-«har ‘r. 

N-W, P..W 0. Kep.p. M8 Jh»nm &mr v. v. 

I.w » ,8AU.,400,fotew(» to. . 

Kaikehl Kwaw® t. Wei Pr#«*a . . ^ 

inenow* ill. 118 oml 338 

toarfly-Miiier-Fe M f fw^rty of • 

iijwlKImt »roe*«<att9*.l ,^*‘***,/ X «emHwi wm a m'aee wm 
tel^inatt &«lly la J our^trdM eeiari to the 

found to have hwa no «^»d for apeeiMag the 

inter «ta of the minor it vr.ii r^ard to eeaiion 388 

partitianworeeueh a oour« f»*ta rve®’* ****‘ *"® 

m) ^ the United Pwvioao* lr»«« , b* formally 

minor wm not reptemntod la the minor memhet of the 

appointed «u wdt m. In luoh f member or memhete, 
fffily li lalfeWy wprMenlel by the mtn»«i« m»m™r 

■ ^ , Bhafwali Praead «■ BhN('«»M 


oertod.l Where a Revenue ‘ !«,uir«l a pa»ly *« *>»« 

united Pfvinooe Land liivMiue ee , divil Oourf vrilhin throe 

we before it to luitlluto » *^'t „t*t„p mifim teohnieal roaeoB had 

Sonthi andthepW«t.9diaiw, httt fw t„ 

to wlthdraer it ’*t'tb Permietlon to ^nlbi bad wepired ! 

f*«t filed tolie a nentinuation d 

hdd that thee wnd eu t mart ^oweWerM to « pkintifl 

tctiiif litA wllh ih« ©rl«? of ihe ^mnm Qom t 

Randhir 8in«h ®. Rhaffwan Ihii . . •• 

'1910— IV (tlniTlO PapVIWO W , 1C«^3 . 

m X .fikn 

oathwai dalf aJmiwitfe'ea.l ..”S « eieleable 

honmof a pereon eaipeoted toh» tL hotm 

artml .. nanwiy. wwalne. and fl,* ,«,"on in pwiaweinn 

md that the euhwquaot ot«v n'l«n «* Ct that the e*el»« 
of th« eaid h«u«« waa not rendered tlleeal by ‘he fim^^nat a 

inepeetor had not previMwlvnhlain ’d a • are ^ 

8SB, Xmfmfor v. «arp«rt»d, 1 L. R.. M dtl., I, ^ 

IlM atm that It *• a remnal iMthottHh 

rnmmlui mmmt% tnm rntMln to im 

Ktti|ti*iof if> I ^frml km%m • • 

»toni./ “"A'l T,1Sr« f wK M»# iHBM^endwi of «» 

3VirtS^l«r^iivarflblt «» how awiwto^ 

-wtohlo artloJw **»» 



oiitiKAt. imni 


xviii 




«wnwr «»f lhe> lirtiw «ti«W ineMow M of WmM / 

imti iwniif f..r iho mmh. ** ^ 

offho «»»Mn *»»« «n4«» * 1** 

Iwfiswlmnii 

II tap w ti IsliAfeiiJ . » » * * * ‘ 

jkiwrioM, iiiiiiii ** .•*.., *; ., 

fippwiwl ptilto ^ mi « , 

tol»lrwll©a llslin limhww * * • ^ 

•* AOflHM'JATil »Kirp»N0i«,’’ *» OriM»»*l fr<w»a*» f^4«. *w«nf'-n» 

KBtittdilf® .. .. .. .. 

Aliris, Sw HfwlB li» .. .• •• •• 

AI»1'KAU Ae» Na, X IW*. iwtloiB 114 .. 

— SM4ol M#. , Vtt d im aealiaa 1. ei«»» ^ 

VI dflMI, Bialik .. 

— m Asl (Iiaeiai m I «f l«0O. m%im IW 

i?« A«l K«. « «l 10(U. •asMawi M 

« Hi$ 4fll f Na 11 ol IflOlt W • • • • 

‘ Sm Olvll Pkii#*4b» (ISOII. lirtWan* *. fO*. 14# •• 

Bm Ol»tl Pwfttw OrtV XX. rate It 

ft»t thru PfwwJttw a<*4<» (taot), «r4«f XXXIt. rate I j ^4m 

XL!ll.fatel ,. .. .. •• 

— — Bm Olirll Pwatelam @dte(ttOiH XM<( «*!» Mim4m 
XUll, rate \f»} ,, .. .. •• •• 

— — 9m Oriwtn*! Praeitawt Qwto, «»♦}«« M imiI W* , , • . 

■— — .%# (telwiMrf Proortum iwoIIom Its . . •* 

Ortwioit Pro*»lttr« CM«. Ifte •• ' •• 

— — 8m Oriffllitkl P# 0a4«, rnKslteiw lit »»4 SKI . • 

— ttf— 4ar MunH' 8m Olfll Pnmpiaiw tWa (lKNI)t 
orslor tX rotes ., .. .. <• •• 
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— to }n« Mdjwiy w Iteuiioll, 8m Qttel ©»<• ( tm* 

liOiliW,,^' *«■ it ■ »« ** *t 

AHlHTH\TI(>N-vlM*ir»l— Wirl* #• lA# iiiil iwl mmk fOM’lf fc* tk» 

itiBwtioten to Pdrtf m »mimi mi * mmtmt /mHt 

to ik$ mM-l MM m •rWtwWo-* «»1 on »»«r4 m lit** 
aottwn (9 » wte imiM iM to ii«tow4 to rtt** »t»r«i Im tto* 

0 j»art» whoiw tMHd mu hi totiWBati, toil »Hf **• tm • , 

toriy to Iha «»i»« «wi tM4*» pilf to Mm wrUlmlten 


itetoo ttettok4 «. CItoMNm 8;ttll ttoriM ., .. If»f 

AMMlf. 8m Orim*«i*l Cteto. wotiwt W, !W *»4 lift «, Mf 

8m {ktmla«4 PwtetlBri Goto, ioitlaii 144 . . . , stil 

AsiiniKMMMf m ttnosii. ito tot xvt tif Item. mMoiHi mM, 

49'' .. .. ■ .. .. ,4 S»* 

Am«!tlM»HP, S«Ote»IPr0«i4ars(Wi(l«OB),itai.Mi«|«J ' m 

ATTMHf ATH)«f, ,«M tot H* IV M im, mUm » »»,«»., , . Irt* 

Afrinf IN« WlWKiW, m tot Ma t IWl, itoito* «i . , „ ■: ■ t 

AWARte, ArWtraticoi un' 










«i ittSI Hy »!*•* ^oaww-hrf^w »mmn 

pwahum mm fi«m wnHiMni *«'***’'?J *'* 

imtiflftj. Skm Xmmm' Simik t Shn* I *<t‘«».l HimffK 
1 . Ii H , SH AIL 4 J«, foHowitdl 

l» 4 ir*J Ma! » Kl»hM •> .. >• 

OIVIL PWtwKWfiiie ajr»R 


|»af<Aiii.<r twkiui In «kww (As Bttfsh^w mumf ^*4 hf »«(»« Mr« 
«ie trmM ih»l' h» hw hmn hprmi *4 lAs pr^pwiy paMli#*#-! 


tbs &»il« at Ct»iJ Pfse^lttfs (• ««» • •(»»l m mmm* M4 m4 
I® which srikto M at »hs ««* ssWIiailt « ih* ywiIsJlws AsL 
m% w mii spply hal M s m>% WJtof wilhl# Mis mrtmw •«*«»• 
m Mmm rn^ ». CWirfAsM- Smk I. L » . A All.. #ff. «*4 
MMttm* thrMm ». Ms»» IW*s«i »» M L *■> 

tottswsL if*#*!*" #4*W ». A««i Skmkm, U 0. W, M., 

. Vm, m% WtowiM tim»mm K»mM *, ihmmmm I. L It. 

18 Oslo., tvi, diilii^itfasd. 

Sl^ltewM PfiMBrf »««l» »»»|h ». 0 ®»h»(» ,, 

— ... — — 44 A, ASM AMI) <m, B$» 

MiflW ,, ,a .. «. .. 


IPS, soeWwti «* 


{imR} ssmtis I. Sm A«l 


.. MWiiwil, lOA. I'H—^wsMihlPi 

mim mit-mitnim rnmod' 
Isf llsoM **—w0fdic> "I ifM tt«»l wsfiMi IM 

of Ihwi Mis t^Ololl ^riim^nrs (IMMI A<tM mIiMo Ihs ssnrt l« 
siet«n<l Mwlims ttitwl hy IhsAssrss tsr p»ymsttl af il>« yitwlisiw msssy 
ia prMmpitM smm 

tMd stun, tit«l An <»ir4«r tnsds an4«r ssoMnn I4N *4 Ihs OmIi 
O ivit t*ro«iMurs ilMii Is not s Aoonm wiihin ihs mssittwi sf MSilkw 
8 irf Iho CmK ttiir m it sspssishki ns mi nrdst twisr mMi 104 
HaHm ¥, Fy>tl, I L. tl , 14 All , *80, ifitiiti<tti«M. 

Samnlitt Sinih «. OMini Ihihal IsM .. ,, 

If 0fU tmlmm mmit tsi 

fh< •Is.'tiw «« to fljhU «/ ^rsl MSrlp^«f«~ir«^ /Of I# ^jwAsf ins*'|. 

p.i«w *wt/ I A iiw.*«(l in<wtiMii« l»fws#il s SH<t m «4ls m his 
ns'MpgSi in wHiab b# ImpMs* Iho Snt msrtf*gi«a sn4 It* 
tiw4*i». n«iitl«ei%K^ 414 iM iWMSMr. flis Blslnuf wt, * 
4mm fnr sste tet «» Is^ IM mM as^ |l«s him *4 

ths flr«l «f 4<w»et Ihs ffopti^ to hs mM s«hiw#i l« ihs 

ttfst itnifigsfisf. UM th»l tho nnl iiMrl|H|Bs wwi w«t pwln.W 
Ifiiin stttou^ttsnlly Urtafiisg » nit tm tsl# on h« i«*»f»tsfr 

Hmt SkM s, FsmwitoyM dmmUt. I. f». li, SO ^1., «4, 
Ifrttoto/iM Mmhli f, MmkH, M. W. H, lalS. 41, 

t»< (/m»t 9. MftM mitth. I. U H., 84 All., **» mm 
KH^Hmnmrnmhff. 0lm>4m,h y ft., *0 ll«4 A'ti, 

mmI (Atfsil imi f. «w»jto4 OimtHuf, I, L. It, m tUh^ 

48«, dlitittjiinHihs*. 

A$u4h(« Fsadis ». laiMiAtttim ,. „ ,, 

- ■• -"SiWKMI ll-ltoS 

sal faw dmmrnTm -sis wAtA 

tdmt*, Mmjh« rntknf is kmfd.} A ^«li|{ itiiMlat .4, sft ths mm* 
4»y siiil in A» mm l»» niit is toioh tk whleh II# slum 9m 


mim Wire a«ew« of • um m immmm rrro 

mm ia taalft* la liit foftaar mi% d aapi^W. la iha kiit'f 




aai la Ilia ai«i liiaaitta fiaiil. twm ilmi 

Ilia lumfititf af d*i ap|i^l wat Imrwi. ¥ Mm, 1. Ij* E., SB 

4lii dii fiiiew'iB* 


% im 4 tmw$ fa ih$ Tlia 


mM^h ^11 bj tba icawa i© him HM lhal ilw 

fttiilioa llias mi»«l wai iwl a inttlltr Mliai mithm ili# inirvaiw of 


iibl 0 :r*i rt»dl| wii hf a iuii m wmvm inm ilw 

bd4«fi Ihi amattiil aili|«l to hm% hma, lHapyiljr 

Udb. w jyyi. a. lApii Mato « « • « « , 


toe hiaiiw «f aa agriealiurini m whmh tmnm i*Q m iha CImk at 
Oi¥«l PrmHi«iari a|i|4ii»il atal wm tmi m aiinalimani, aail 

II wa« fauial liiai thi Juilgiiiwai-ilibtor mm bato iii i^fiaaHafiil 
lail i iammiat. 

IMI, tliai II Itj oa tot |i4pii»iil*;iibl0f to pt&m toil tlii 












fifttwii h»t,MH^», 1 r* B, as m •"f '^*;'***;* : * * 


f. j r j Ij if&. « I t It A!l 

aoS, (t,n4 Ml iM4 »• AU f. t» H, an All . »> 

M^inminad AMbI MuiW KI»<mi • A»ii«*4 tih»« 


OIVIl. i’lMHlKl’tlWR WI>B (IBW)* BW»B <*8 U}— I'*wIm*i* > >f'i»- 
ULmi^iM IrtW—WMl— IViMl f* » ptAAk >» 

*lA«l»ifrtW« tmlMMlil *^h*9B B WBBl t* • ltB*l «fWll»»l I** » 

St«w«tlTN4.|twn. «r «lwi»ll»*l.te wbAbiw (»« «*»*«!» » «*f| 

• HMttW W KttlHtBSMBB A1)* «* **»* *1 Ol*»l I ffWMBW- ^ 

Myld AM » AH l»B 

, Ml, ttm Mltwf , . , , 

- I "-■iftn*n“i‘ 110— ^ Mttfmiit 

> im Ot>*wM -Bif <rtr«»wBli h Im w/Br» r ’••‘H « '^' •¥*f^ 

miim^ iHiskmg >m$ qtmlim *Z 

Vk> *»lt i«l ^ imn rtf ttrtl ti»m«rt» mm »m H* JO.fW^ ^4 M*« 

»«ln.» rtf thrt «ahj<t!t.mrtW*'r in dlBgMt* «« f ll»* iw 

Owinoit mm Um ihiin B*. 10.009 Oti.lM* rttbrt hw*A Mw rf«t««>4 
««!>(«) 1» Bi* MBjpirty *n ObbucH wwtiwirily Iti»rtl*i4» m 

to th« •wlnltly rtf »n b»»» 0 uMlrtli «fc>nll wiili |.r<wfty irf fit fi««few 
-l,frth h»0 \m» ^km4kfikP High m Mt WfiBMl. 

UM tli»t iMaJliilM**'* •’* 8 p*’1«0« ho ilw Otwfrt nf Oitll 
PfBrtrtdiiw •ttB»«raailri»r»illttite aMoiW te» ** 


fll^l^l sftiii I ftiii 4 i^#iil ii^ t llfpi^l*<»^ i Hi I* Rill, 

m llifettt W •* liiriialw . • • • • • 

ii itwi 

'.^ - — _..„™_~™».oifitmt II, »«!.• 1, fw AiA Cluwnil) Itn, tt 

■ (8l''tf0i,'i*oWBa a* .» •• •• •• •• 

‘^Ma V, •tn.|» !• *»» Ifrtfel-fcrt 


IX, »®l.8 t _ 

*' flMlI ' tu ft niO B i rtB lin4 hy w» n ih,mi«*>11«« 

milHknlMn wtf Wmimm 
•* ^ nrtwwOy nf 

* itofVisx •aeM »M*« <*• W* •*• aiwl'AifO, wWi « • mpf 

^ h IMB Wn^ *^‘** ^ ^ *a» IwiftiNf, 

* < On bkM fS^»Bd B, ttBttiBi IaI ^ •* ,» , • 

, , , ftMwa V,. ioui ll-■lf«»)»llmlllM*^^»ii^ 

•‘timt^J #i#4rw Mmmm} TM* $m^mm inn »mi» 

' urn ^*w« «* M*b »» »»»« mm » mm<' 

Mer tM«‘»»fiH«|»iiii'iia^‘Mi'U8«A ' m wtifc ttw 

-'iiilMnAniit ■'■ 


I ihM iMn (irtt iMM Ukm ti«« i 


4M»«»tfclit A*' 

'I < ‘ 


mM ^ Ii 1 

UmbbIaI ..• •, 




OITIL PBOOmCtlftl COM oauBR VllI, mum 


iWMIIlgePgrif mmil 3 M?''H 2 llM.CTff~Jfir»lPY 4 Kirf l*T*M [’M rTl 


wtitriit*iiw I III % iiilii flM igiiitiii iiiw In Im if iiitol rnwiw'^i 
llii fp II i 1 <ilil| whinin tliniiMli it* wottM liiitii 


til law (fhiif. of itw Piinjiiii) 

SAi Hull llio oi t'liiimwl wa» nilinliillite# 

Bftfttioliiiii Iiiil II* Biiiiftril, l>ii ** 


I'piil ntitt of ilio two ii»wliiitit4i Mtfi fillipr 


iiti*iil film U fifMiiM tli« ittettclmsm of liis §lmA§m, Ho 


Mii tlt«a|iciii till! »|i|Miil wii« fllimiisi^ on Ihi pomitl lliil |i luttl 


nol IttsMitid til liiimiisiitig tliii A|TOml for \m%uimt i^ri^iotilloii, till 
Wii liomd to ooiitickt Iliii p^mitw of tppui aiwl to tlm ontii 


Win filfcltilii witi to'fiiol tioiid llmo Hto o?#if’r wnn mmht ntifl hk 
will HlO tt|i|»VlliiHl w»i in iil^ Iid 1 i?’r *0 

<»fiililO!ti*’«iiiitl mm ii!tiil»li^ ir» rutiri, iirfitiiiltl 

to Hitt iwttoo of Him iknmmmmnt’fr m ihi i'i.O|t|oi#itiii»i.t iiiiit«lii 

tttifltir imlisr XHil, nilM« ll 'iiiitl of Hu* yi^il FowMorp Cli:iil«| 4«il V 




|t»liiti i, wil l nil Will lil«l niitl mnwyiUml hf llsit Cliiiiimliiiotiif 

witllill ilwi lisili fttlOW'OI'l l*f i«W will nil Ofllw WHi tlliflii PII mil 




liliiliitifl, On Ml %mlkm%mm mt wtiiitfi of llm Ociiiioilitioa 


miA mm lliowiiito liifTO | mill fifA»^r ^IL nilp It. of tlifi tole 


»iiit>ppHi let lftli#i»iil mmm to imuif iu<* uutit4H,y 













fiiitiiAi* iinwR, 


ittf 


C3l¥lfi mormnimi QOm fl^l, XI, Wtia 

% Ik4 kmni ik4 mm ii/#r 

/rttm Iff 4 4M4im itnJ ^fmmm004 % 1'^ A 

m^f II |iiflieiii#til wf!ll#« li»t n»l hf liii 

Itt will ihi« iifilwHhiibi»1ltti timt ti lli^ W»i*» iti# 

fll«rls|ii|iiii«il wni wflllnii Ihi Itiilp wwit# II ti*ii l«i 1^ <lw 

3l|ii|f0 pI I, till wiiiri ill wtilcili III# wM Ifwl* 

C?lrtii44iif| f* f#!!*!#* ,^#.«wr4 ll^il«*iill«» I* l#» t;#!*-*. 

IlftHifeiil Bil«l Cll»ili»l f* Tfe# ^ i«#t# Im It'liii 

... «♦ »% ■ »■• 
* mtm II* mm 

mmiim4 fm ©/ ^inl i^w,l Ir » itill Itw |»»fjlll« 

» ff©liittlti»if mm i^i^l mi «iiw^l m w^«ii 

llw mm mm% l«#l la Ilia i»iifl ef iftl lm%mm tm lli# pMiiltif ^ % 
iii'4l Hinl mtf% |i«i«iil an mi^f iimUng ilial i^imi pillli«'it 
ifefmW to wtticii la ««riiii^ 4iwll«iii 

ii iMd IliftI ati waalil li« $mk m l»iil lii 

pwiifitlf ^14 to i|ai«llaaa4 la uppal li«ii ife# imi imw^ 

IWii at Oif il Bitwittfi waltaifkiwi lit 
f Iww, «4 ito mim la a«il4 m% to PfOT#4 

ii imiwi ihm. an iat#ftooai«rf mtm madmMng iimilm$ m to lli« 

fitpmliofi af Ills iftfti imwm, 

Bhm% Iiiilii f . f alah ll«« , * » • 

■■ ■ mpmu lit, «»« 1| rmfi«i 

mi V, liftita '% Bm at , * , * , * 

utiiiia IIL 9fm§ iH— 

la mk fnif #lf*J IWiI ttti ft far p§m^ 4% •««* 

iftl f«f mn%4 ^ Ilia tiiil ii na# mi Iftiltiilfitoi 

ftiaaal itmnim ih» imm m far ai#f«lf m il amt to a |t€ 

wii, llii riglil la MtiHitti# iiii lift©?## itn I to tiiftiii mm 

mmMl* 

lift® Olmiiflfi .ifftll Iftllft f* JItotl ll*ll« . , 




1^ if ilfii*##. 


4S2irct^ 




IM 

m 


K4 


-■"■-» - " oimitK XXI, Wi4t.i §4 W, 81— ftw*' 

, . . . I . " ■ »/ ^ iliirtl 

141 to «»i «•(.<# ) IWJ »»*! « 

*»]«« «Hmntnr«W(rt pr«p»rt; tn .fttfiiUnn of it (• not wmfMH 

«nin tho ««te nfflw Iw* ilto nnni f>l4 ui«) pMwImnw 5 mwi 

l».).l in thn of i!V |)M> aoni. of lh« mrshuM mmi/f mMMM t»f 

reloMofmlor XXI Of thn tWo of Oi*rt Pfwo^af*. IW. T»»« 
Sotlml of thirty liny* pronoriM hy rttt«*8f •Ul »ol» ib#f»»f«»«i, hwitt 
«» » f»f0m Applying under ruh* uO ft fut «ty tmmn ill* 
flnia bM for » tlmn aaMM^M ^ Hm iid« ntHimr 

Mnsrhi Ini «, ttiiin XtMMda ., ,, ,. 


' J 


i .. - ----- . - . - , fisiBi* XXI, »®tii 

fmtMw,] tm ik0, n mk Ut » tWi tn undtr^W Httntowitii* 

ttropofty Mid in ttMUition *d » doora* wbtiiti m »tiU *1 tim 

*d n wlo *ft ntwisMon t« nat mfflidMit to atipiiaf ♦ * oWrn 
n^pMiw tt«d#r order XXf, mi« M. of Idw tM« « Oi»ll 
ffii. ^****»*** 5U It-, HAM., P, ity 

Wmhm m4 r, Ml, Mkmi. 

AMn! OMr «. abutMB HmHOil „ ., «« 

XXXtV, netit 1 1 miwrii % 


cisMiiiii mmz. 


MZW 


tkM$ mht^k ML} fropfllns nl two 

. wftw Jc4iillj tttorlfiiiiivl U mmm m% mtm f<if 

iftit |mI wlllifii lliiiriftliciSi itiiliftf otti of llb« liolti of m& miwip,^gm 
^ pmlf thill aolhiag had \wm himnl of iltn 

olhof for twofil,f4l?f' |oir^, Iti llii wrilt^Oi itAteiwottl tl |ik*«k4 
ilml fhl« hmr wm hiil hy llml limt lh» ittil m him 

wiw 

MM lliAl ilm holf of Iho iiiortf^r wai mi a 

muioigAff i^Arty to llw »iiii llifti Ito itill miglti ti« 
with iigiiliiii itw otiwr ro|iimMiiGiil»lit© of Hi® iiioflf^of ftiiil hli 
, wpfil® f fopf If for llii whol® Atiwtitil <lo« m Iho 

Mi imrni ir Jm iMm, Wiwhly ISIS* itO, loliowfifh 

(Imdm /#iil ¥ ikihu lUm, P A* fi. J.* iS» AU 

¥ ll|# MSh Mam L fi, li, 13 ©aI®** ili» MaMm !mt % lUm 
fiol* I 0, li. I.# ¥. IWI#il, 

1. h lit tl> SIf * Mam fCm^d v* fn-ilim f 0, Ia 

I., Mik .Jfiili f * Mii'iii 10 0. ^ J„ 

liO* te 

ii.ia|li f • QiBwIil I#1 * » * i * , 

0I¥lfi PE0Ol»«tllll mm (mi% mm% XXII?, mm 

«5ii4l Jlif «/ iwiir%apf 

0/ tiifi Siah^iwliy to llio eiwilloa of a 

^ » 4 tiliWA «iisiltti»ti thif® i» lifOOf of 4, i, llii liidrl» 
A fwofriiolmry) tmtimm ^ ^ imUm of lh« 
•MU® ilrnfo ia fifoOf of 4, 8» awI hit hroHiif S. 4. S, hroiifhl » 
isilllof ifttewi IliiM^rlltr itt»tfi^i hill wlthoul nmkiiif M. i» » 
ptlf IhMilo, JMI| ibiil lh« wMl #i Ite of M, i« wmM 

ttol m ttii «l Ihiittlli ^ m mwA «! It it 

rolfttdi to il»l of lti« ffopflf whiol wii mmmi If Ihi 

4kmli»^ 0* Cloi^ol iiogh »i «t 

-omoift XXX!?, MWiiH B4* 4ol 
Mo, '? U ^©f IlfOi I# ifitoli 1 1 »hrftili It* iftitit It * * 

>.»■« - ■ ■ ■ ..©»»XXXW| iot.1 f§t 

mk m It frtorfpp mMUkmii m r^mpikm #/ »f#r wurlpp*- 
i¥mf i| »i*rl » Hmi /#f ]^§mml §/ wmmmpiMa 

Wli®si A mli for saIo hj a iiil«^^«|iiiiil niorlfi^^ tmmim hy rwwoii 
of Iho tetemiiiloii of a prior tiiof If^pt itlw » iuli for wiiiitplloii ©f 
lit prior ttiorlii^ a ieow wai piidl MWfiltiilyt il w»i Wi 
toll to i 0 »f I lift wiwif ipitf otitf taXif, rate 8, to ©*t«i tiii 
littti tor pwuftial m IM mm imni mmBmiti to fftwa tho prior 
TOf^Ag#. tojkiiiliii Iwflttg ikm$gk » Jl#»iiliito pli lite 

.Xiltoii ' 11 ^ ■§• •» t» •• 


. * . 0im» XXXlf, MW II*** 

arlttiirp mMgtm§^Muii pr pmm»^ o/ morlpplf r#* 
pf and <»ili % #iild« 4 * 

mmi #/ pri #/ II# %«fi4 |ir^%4 totoa wnffiotorf »rt* 

e |i«« ittittf tor of Ihi proppift wiioh hid mt 

B MUmmi m ihms ohlmtoft i imm Im pm^m wi for ««ii. 
Itt t»tti 4 llii» of iliiir imm tor mk tti« laartofwi ip tlM for il toll* 
i^al of |Afl of Itiii mwtliipijroppfly, ^ »!• tfplimUm 


•M AlaMapyiiMl. Mukammad Mdii MaidiU f, PiiiM JM 
I, & tt , »f Alt., 6if, irie»r»4 t«. 


IbrrttaM Mni «• M MiwM I^Ktk .. tt «• 

, . .;. 0m J:. 


p»#. 
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UMNIRAI. 



XXf) 


UIVIL MHWlinUKK COOK (IMS), owitn XX!X «wif } > «'W>k» 

Appmij MM tliAl m% %p%md lii« imm m m4m fflwliii* m mm m 
tom <#1' iftiititiiig, B imnpmtf injimelwM. 

|ji©l3«l ll»ir;iilii i. Itoi i * i I » 

. iiiitigi XU, tii*t*« nn I mm% %mL mm t(mj^ 
mu dimimd for tkfmU mpmfm€ 0 ^ M If ^T»il4li 

IfoM, iliAliw»|»|ml Iw ftwiii m 

imkf iitmUm wliiiii hml Uwm 

ki'iiitw mSwf imif li^ dimli ki Hit it# d 

I^ikIiiiiI tt!«i lit^ril 

Wiitilil4iii*iiliiii »* ## *i 

OLKilli, flit Mii«lrr »» ** *# I#* 

m pt mkMi i« « ami 

iwr% jwi.i |.»*-rrfi.fiiiV« mmmm$ ia 

iffund imfl ihiyirnni-^^i^^m p| #* mpmdi wmdm§ ^ 

fr«f##iliif||i,| A «itipttf ilif l«t ill M««riil In MM* mdk eh^lMm 
is ftr| iftttifiA iiAliif% III IWI tci mmi « aill m 

«i:i it«riia|l| tattpl • fK»|i#ttl«i ai«l imii-fid liw ftfelto 
oril« lli« ^|ili4ii, iiii tli<» lAiili »l Ikk M. 

ii|i|iit^ fof m fcii m ilig 

inuimtag efle«l ;— •'* Tlwwc than!* ar* «»wfy «ttht«ribii4 os Ifce waidiitoB 
t^al uay will I* tlMlod la ilia aubtulii ol FyMta4>" Tha imapMiy, 
tiuwavar, (otUtil thal Iboy oattl4 iial laiM iHa n«iwMi«ry fuada to 
f lari a tadi al ««4 ibcroluH’ « »v«dtty»0 llial ilia 

«»«»»«y »tr«*«ly *nf>Mirilw*l *•>? ilm* puf nlwniW !•« n>lun4«^, Hat 
l*»l«r«> till* wiia 4>'iiii tlia ihiiiipaMy wpiit »n<<' I)*m4ati«w 

4MI<bal M. wM iH ilia I’trauaiaiowm 
nampiuii’, bftl a amdisw m 4 tauiM to |gNl||to ttopA Ht Iwd 
olwiiif pM, 

Mafaittdra Otipit Mukarjl «. tombwiM PitMid , , , , 

OOMHIHBATIUH iuf ku4 tMOiipiUMrUy iwqttirnd, jy’i* Aai Hu. I id 
•anttonSU ,• .i .. .. 

CWMi'tiAlOT, At* Aol H«. XL¥ d ISUO, •aaltoiw H»S, iwa . . „ 

Aw Ortmlwil FraondBi* Ood*, tsotlox* * tud !» (t) ,, 

OflBilnal HroMilttiw Cod*, laolteMii KW. 4fl ,, 

»)MPJiOMIiB,SMllittdul«w .. .. ,. ft 

^ANi Afcbi »*ft •• «« «• SI 

WNFWiaKJN, m Ast N«. ! «f 1»?9, lodlMi 91 . . ,. 

OOH8n«U.vriOH. AiW Aoi Ha. I d iwa, (awlloB M ' .. 

OQHfttAOf (M« MfH lo futfckam mi is «N«ardtoM MHA 
krm »/ MWlrael'-l'araAMir mt kmmd to rtoMM pMli Iw omMi',] 
Wtian fcKMlt aaal to « paivluuHr, p^oawily 4w ftHwtoitoa «t a m* 
triu4d#ak. M't utH uf ito> kind wUdI tto Iwd aiffwl to 

Mupply. it it t»«i ik» 4atf utilM iftwatoMW to tto nmI am 

rtiiuifiwil to tti«i tattilor t ii i« aaMi^ ll ito gtvw tttotoe to ton wndAr 
tliil Ilia gaxkl* om lyi<i| »l tlw fttoi to imdl mm tonl *1 Itw 
vn() 4 i*r*i *nik v. WliA It. B. 19 0 i f.* Wli 

I'ltimau u«i #. ftoitatiid 

•™"' -Alia A«i Ha. Kill ,, ,, 

Aw WMMraadwnmKi «i .. .. s, 

owawioofioH Of eooBMWif. ^ swtt ki* 

"•■o- '-«9m iMtM'BMkMto ,, ^ ,, 

. -«to wm 


miiriiAL tmmt. 


tup, 

OO-BHAIIlliS, S# l»imf rfctiiry t«im .. ft 

0«f i» am 01? II tfwiwi 0®is (IWJ, mim 1111?* mh 14 * . SIS 

OOOBf imn, am mi fll nMm l m%kh l ; iohoiliilit II* 

iirtiob 11 t, #» ** t* 41S 

Sm Aol Mo. V II af mm tf ■ W 

OOVJWAMf Fim f IfliK *. *. tm 

OEIMlMAti BEIAOII UB' tliUSf * Qrittiliml 

Umt mi .. *. «, 

, , . w Aol Mo» XL? of iSCiO# ^wlioai 

mrnim •. ■ •* , .. *. «u 

OaiMIMAIj O0P1, ijMioiii i mP im CIH** €mm» 


of o|ilriloi4 a ioowiiioiil tllocl In a «iii« bofoio lom !»««« 
Ia»p»4 wilBi llli ittioloiorii i« iSo l«4go* 

#lio Ifewotpii wrolo to ttw District Magiiirato, w|tioiaiiiR liini tn 
tttko iwlioo 111 ilo isiailcif Bdd tliai tlio liitoe of ilici Hkirwi 4 iirlpo 
to lit ■ Blilflol Mftfiitrite a«iottt:i.l#i. to a ©ompklnl witliiii:llio 
ttiwtiiog of smlioia lift (o) of too Ootlo of Orimliiftl tro^lam Mw$» 

$$rm* % iSnrttf# L L* li# iS 4iLi il4,.fwltow-^» 

lapw «i I^M. tfi*^ # • » i « * 8 

$S Aw» 

m^0 Clt^wwiil ^ Aii ftol 

ll» toft « iip^li m nm^ tn mhmtm sf motion 

85 of too Omli of ilTOfriil troopliiri onl? to iionwotlvo^ntiil 

llttl. toOOIIilUnml WIlOO’ UiwSiriMUi 

Ju4p pHinn ^rtnf»'ji0»’rt arirf Uin wli>4«i on-in in Iwt uurvi^l 

Sy too npiivkt *lo'« ni‘f Ono' y^oo'n, ih« a|.|>siiit n.mUn iiPiiiiiii:i 

wSof too OiKlmlooi not lio lu llio liigli to^uri Bui !*» itiu 
Imlgo. aimr MQlmmmmi v. Mmfamr uf Miih ButiJ. I too., ItoB 
ihmW%Mm^nf^, WMddmM Liikikfmoh II ilout. I*. U|S4I, md 
Ilfgtot* tolftii li Hoatf 1:1 0, Ii,l4f I approval anil folitiwiitl 
mulKM$k % llur Jfiipitr* .ri Q, W. M.** U^dimmiUd from. 

Kiiip w f f ulitoii Itaiii . # «» • . ' • i 15I 

- i»t»iiii# S(l4a» 0 / 

9mt^d0i Rollon ii of ili« Ooioof 

Ofialiiil twii<toPi li Imlmmimt^ m Bliaptof ?fll of too ^1% 
«4tlio«glt iiitlor ii»t iiliiptiir tmf follow mmml> »ite 

giwiiloii ftS m tt mni»mm* km 0 ll«f In ^ • pli» 

mm* arwil m trr^iW. wllliout a 

warrant m m% fll a itoitoito* i«f pwon wim i« l^y an 

liiltuillil rolilwr* llOlltiAiroaki'f or toB?l ' nr «U.io".rwi«*? Witoltl 

too mmpi of pHjiioii lito 

Fiiiiprot f . 1Mo|ial *, ,ti *• •• 4^ 

— ■ ■■ ■ 

IV^#4iii#>--4|f|ifiil^ii*rWfclle'nJ A Biitriwl Sl^lilfate tokliig 
artwit Iiii4***f mntmn ISI ©I llw wh of Onttiittal mmml 

trrui ill #|»|4ioiil|nit inwln ttmht iliat w^itiofi m m% mi4 

ton oftW ill a flr«l Magtal^m on tlm l^ii. It Im 
Urn oriki* to It# wrotif on to« li« mm mmmalm loi 
fpf 4lifi!iii| pmm$ ami •iiluiill Itio r#w«l to Urn Itigli l^ttrl i Ini tlio 
I3!4iic4l«iitoi4 id ImuuI# By ^lioii iii oan only !» on 

I|tiiaii4 llmi IIb> kuuti §m no loitpr iiwmry* .. ' ■ ,v 

liftmrii Hiii ft, Utii^ $§ tt ** jO.i 

' ' »tmm ' 

wA#r# gmitiutm fiei mrn^Mi Mk "‘ 




MNlitAt tNBDt. 




mk). mlkn krimk tflrmt.1 MM*U% 

\,m m«w4 t« «w wmn UkUtM le »f^*y ii 

f^ttiiiliAl lifriult m ifiiil il t wWii lin 

tkrtriHtm. »»4 a WlU toer*f«» It# »l Iho pl»» «*«-'<« 

Qwm Mmprm f O'flrim. 

ju,iMm f. r,. a, »a All, 

W^'feJy IW8. 1*. 118* ^ 9. |f^ I. |j. « , 

M A«., 4Hf, ««.! mdM- M»m * R 1^. M. 

ftirt, 4(i(HnpitriK«4. JSMkt Bum ». JWI» ikmt, 4 0 ©., 114 dMttew* 

ti^ fmtu. 

I#iwifrlip 1 4 lliitta 4 1 *» •* •• 

ORlMlHAr* l*W>0®llUtt« 0001, •«»*>» IW, «Atsi0Ml mimf*) 
Sawtim k pmmtUt—Bmtr of mmt 

dmmt—UMm.] I/«W tlml «» « IBJIT Witt «» 

iwrt ol Amt ii,»i«u0», bM soiwp » i»»li tunoMw !« * prn^emm 
l« leipwjl of tt llMfflBBial Mii « WB<W I^WMSW U tt® (MWI. 

jM4 iAm. tt»l frtiltoB Bwtof («) tt« <Wb et 

Qtimtml Ihomdwrn leiiWiii tt« e^nnn^nl st m M4«r mUm 
198 {!) itittttM te *• * erlmlwl »9P««il- 

Bh»il«tw»rf*«»rl«IC*mtii ., 

* ..... . .Mffmm asi mm 

tummwMg nJ*fi»d-Mh«r k pi^m em^skt$d 

offaknt A tKtlliH, ♦« ® ^wi«a nfnlwit *t»»» • 

wtmtiiainl k fmnafWNWary wbw 

M«d» tl(,> iuiniiiar)^ onlwf l!i» iwWplilWl Iw « pfi*wwilll|t In 

wfeiek to win Mimiii w m*y. ^ 




mlim ?l 


. tmmm mBk 


f, Ml, tolmd, 

tSmiwnw •, Mas StiilA • i 




tm, rnim^ 


■■ •# ' 

| 8 « 4 imM,|fyi»MM«*! 





H^h amu4-^kM iRi|^ttw >3 'A ... 

HttMiMlo W Ito Itltt a 4 el # 
mm^ khA ttt Hitt w 

ito *4 tto iayMRibi • 

itw aps^iwiwt* tt ttow «wit itty ^ itottl hoi to traMttMl kt 

{i’»j-:*'rjr. 


¥. 0411 IfM^iH MAo 


li 


‘ •* *X«A *• •• 

m9m$ Hi m 


fi 

1 ft 


M;fMi4it%«|iHw*w{MWM»f<-3VM<top(.] Of Iw® HMMiinta tMNil* 
tug Um iwHiioitt Jute in Ito Mai uf • aiNMimi mm, mm miff Mi 
taun ittif mmmwtM to mI an an BMiwaor in ttai mm„ fW vttur 
wnanpHttoinan^mnaf^MMi wto ha4 tufmcvljr tent oh Om toMi 
(tf MMMMMto but tod tom «miipi«l m Uio rwwmmmtotWH of Ito 
PisMol MugWiato, IMd iliat in tt«w» ttemHatoote ttof* «m ho 
towitti trial Mwn » iawfttiljr nmtlitttM MtoM. M HtolOtoW 

trial miuili to w4«m4, Qrnm Mm^m$ t. Wtoblii Mot'm, tlM 

.... .;■ 


f.?u 


MOliitoHrl 

HB IliiHlfit, 
m jfBmm to iaArnkm witt 
it M enlMiig «}«« 




.. »» m m memm km to <m §„ 

Mm pinmr m tto eouft wliitt mte«u3» toM * aito to WH <^r« 

MorMiitottl? JB w tt W i GkMtim MdiOA, 


g S E 



ii ifaii mmnm wltef tfetl tit 













tsx 


afuntAi. mmx. 



! , 1 „ H. , fi m, w«ml ir««wr ». * »• 

i , S'.«». mill Ma^/id t. AH, F. A N« 1» «» WIU •<4- 

AfrtfwJi^n ». SB«*r#ft Knur. I, t.. «* 4a«. iwt 

nUmhiiw t. l/.wl<i»»* ”7*“ 

Vt #/<*?*. 1 4 ls> 4 » iTJI» ^ 

Hihari Jtft) » Mirthiiiwt !Wifc»h ... .. •• 

MVinrWf'SR, .*>*< Apt K**. 1 14 lWI,t(wM«»6i •. •• •• 

.-ids A 01 N.K lot 187#| *»«»•« .. •• 

- AW Aai No. J l8ti. ••bUbb il •• •• 

AolNo. l<i{l8T8,o#8ti«i f» .. .. .» 

SMillorlfip ,. •• •• »• 

.... - '.*^#<1 Pn»em{it.tiM .. .♦ »• 

KXaiHAHI.M AirnOI,!. «»* A«t{rjo«il)Wtt.lVflf «9 ,, 

KXfscstiTtoK OF 
Ifmm jmmMt im 

■ ^ m-rnVm CW* lisotl, •’•«#»■ xxt, rmi$ ■ # m*»r xxxtr, 

Mihs— JTo. iX0f tm ffttdhm irirnMm MJ, I 

«»flA Wl.l c*n f« ••Mil- f«r «to «» » WiW^pip • 

diww litlliwotl I'nwlmi! ih»l ihPOttMt- !»«»« 4tt« « 

»«, 1,W4.| wlOi inl»iwi» Hi « mlii, ofewitt lif pttrf ^ 

rtlta. lOOm f«*r, ftloog wiOi Mmmi llto« 

monW l« \M ttiirfn l>jr Uio i>n4 *>l lolh i» «««li fMW, fcifWttifit •»!» Uk* 

Jfoih tm FmH (Ihmo, 1» Wi« If mm 

mufo f<» thf*m ywM'i in l» Mio »iid lull#***. Iho 

tl*)m*.|)*«l4i.r «.»nUl t« nl Mbwif »« mmm>t »• »««« U»« whoto 
pomHlo «»*!** tha iteewo, Hast to, m im m mdm •N.ilnto fa# 

MMltl fwl tfavM 

mm, Ho mwt* mi mtiiMMA In IM. fa# m IW# IMSto, # fniil m 
nil ifaiit wM «iw «p lo lit* tof IttiM IW tell (Jmwi, IMlfa tm 

a mi«t mm iwt4«i in IMI, fan! In IttMn WOH fan |#t ibiteMwito 
4afair**l wfatofa fa# !te h»f# In ti«l IWill {Ibb». 
ISC^I Tfail pnfinMi fnW'MVMtoft If Oto pertao m wlfam 10 ft) of 
« -i# Iilmlt«lim Ant. t^nanff faMm |w«nm| mdo «m * staiHf tam 
: M iwtoint intaml tfa 7tt))r, 19%,:. 3m nptiM fa* 

»« «»*ir fi-w Ml* «i »« i*f ef Anpat. ITO. . 

ikU th»l Um flnti Ihm M«a#MUv» M«hIm mm tn IW 
ani IWH.ntol Ifaat Out ap^li«alton waafn 

ifluartlob ISt of Ow Hral.iiMai* to t# InitetiMtfaMM Aifa'I^ 

t.JfapF 

iXMi> |.«l, I, JU Ito 49, 44), IlHMutMti N*m 4 a. 4mm Mfiftk fa fa. Ki, 
If AU,% Mn, I. & H. # 'fUl.. % 

itd ¥. Mmmm te^l; >ta''.M%19 4M^ hmm4 « 

fa 14)491, Pi, XvfaM !. I* fat. Ml 

A)4,;))I4, WdirAMm *. Otm, hU, R • IB (Mfaw, 

Mt, p«) faTmMfWi V. fa la A • If RmSo % ..«/ «• 

IWW f«i| «ii «1 fart .. 

• -j- - -«■ Jfa*^ 4 *iiM 4 lfen; If ^lem 

Am III# toiBrt wfatoh |aMm#4 * 4w»«t<» 
■ii,,,!;:. !,»» ijiK to »i# 3 f e«)Mtl^ wmmf wfaitot Um to 

Mllhwr fa»N a «Mct wUofa haa aaiwfart ifai •wo 
mi0Ai»g ni lamatoifaio j«»«f to t., j. 

gtoii ifa# par If whip It fa«i ajeeMn. ■ 

*!i«ntof aiienMi «. iiJiwj ' fifartto , , wi 


: 2 " ^ : i 




0«®AI. *■" 

’ ' 

IM .. •• so. IX Ol 

' wikk* ISR .^n4 14* . . Jl«), ,0<rt>« 

a#7 W' ‘ - *l_„g^ oi;il 2mfA^ CWo ClWi), 

siF •• •• a^oitU»foo64« 0®^* 843 

’ ' *’ ^_ll-s.iOJ»ti mHtm* .w 

•* 

, ‘ §0Gm-BmMwQo^(i^^ 10* 

S. m.M, SiA _ ., - • , . » Iiil»'«#-1' 


l-l ^ ■••'» — 

’luittaa 
XXfi?, Wl* 14 

Bir /•»»•< <*/ 


Wi«« cwo (im), «&« 
CHtll froeefta** Oo4# {!#<*)» «**•* 

i . ... d. m 




♦».' . 1,“* 
♦*»> ^:\..V 


rtr tarn oj im' , hu vmim i «»” •" *; * 

tmmt ofiMthsm-owmrD nwl ««' ♦«*>'«*« 1 wuunutort ri«ht«»«*« 

™ of W. «..<l.vl<lml ,U.r« .» * t r. >a«'‘ ‘'"W ’’y 

lio««w»« «« ««\* 3 

ftl fei O0*ih***«» fftiW* 

,::.i,* ...... ... 


, . S,« Aal (tioMkl) -’ntS 

”"' !lB,'s»,»0»ft«l 8* .. ^ • .• •• • ^ 

mMttXSWpPTiiMXHT.iwXttoo* .. _ lae 

t«i&»f , ii». X ^ ,:: ^ ' . . ♦ . I4S 

ffOttPwmniF.. Aot Ho. tir of «*. 4'^'’ * 

.. .. 8 

*•„ .,tw’«fiaeQ.«ioUoui800l»o‘I#» .. *»«» 

, amMOWSltW»T.»w4atHo.»W^» .. iW 

aWAtUJlAH AO » . . »* J 

OWAIIOJ AH AHO It fl» »» i«l *< _ j p, „ 

'IIIHWU tiAW-»4<f«y<l«w~4Alr*’”ya^||[ nl *!»»»*»*“** 

MaWiiiflfrt**, 1. It. lit* 18 iJft'l,, l»». wuo S^'"'*- ’■‘'^ 

thttoku I^aSA «. HaM*« ’•• ■ 


OTWiAi. tmm. 


MtWW3 ftW* 

^iiiln^i h§ fiiwiil'ilfi te-«.|ft|ili n/ #rt m^h | 

f lifnlill!pli*i f 111 « P'|ipr«t«l lliiiiltt #til*itjiw| # t«w 

«f ll^^f flit n^init' r-riliiii f f^. 

flip rii'li!*! fil4fti« d%e ili4’«l%l«l ii*-f mr.^ «l%|%|ir%| l^i 

ff0iii fkid lli^il llifMiftii^||f4f 

«lip lirPiigl^t lii'f mill *ttirtn rtiifl lliftt llip |»fi^:ilii mhm 

«iiww«IihI I«^ ihp mU%0 mpt^ ^iilitW l« <i#f'iii4i fli« fWf«« tiiii^ Ii 
liivl pf^liiiiiwl, 

Mrtlifiiiifi ii!i||li 11, KAfwii ililfli », ** 

lii.'lfl fif l»» 

ii||v# |lf/fWfi|%ifrtff fi^ I# “/.%illi «/ 

f#'f«|tl# M 4tl^m'f4 HI fl#/#f»iiH-</ #1*# |fW ifltifsA ll># 

i/i# !%;!#* |'ii#| #/ li* 

's III n I. II I |»%f tllfl III# f»plll l4 ll<‘l^l*«fclll|l 

II i«»iii|»|*» I-. Inii^ipg toiiiwW l?f nil# 

llttltii|l» ilti'» tiinl^^riml pmwiWIi^r ti ifip ^bmiiin |#nplb«l 4 » «lw 
tw*^iil«tit| «inl^iliil Ilirti ik^ntimmf lliiniti wm# 
II# if |li«ili|p «i litl^l Ilf Il3i^a.lnl4ii* iii4 #«iii 

w< fi ittttoiW Ilf ti|iilfi» l«ii 

lltlil IliftI* ft|mfl IfHiii fwllif® III li# «|ni, li# f#f|wriiiii,rj#t «l 

tlift wnmlilfi nf III# it| 0 | ill will III# fll##ttllli#^4 t«t 

Iwiifiii it mm lieW* itii|lii li# m p«l Ptlifaii^ pI iIpII* 

«itloii| mill ilip ©f4iiiirf riilp nf llin^i 
«f frii|vflf wisi iwl «|»|4iimls|s 

llilil ill**"* lllil III# nil# lliiil III# f4' III# Itiiiiiiliif p||r<#«lr4 In |||,|i^-|»i:i'l* 

iilll|» Ii4»t 4*mrt III 

U L» li, ri 1,1#, li, m I 4** iili m il^ 


iwwjww mm m mm tti witniitiiiii , m %m mmm^ 

#^llitt appitel* lmm$ lltiiiiii, » lift II# In limllftiw^iii 

inf, wif# ittil winptnui In |w» # n iiiiliit i#iii|i^ 

mm »ffiittii»fl lli# IHIlAt ri^^l ii mm 

«sil«tiliilwi, lli#f iPl prt«fm %» ili#w itinif #|»i» 

K ' ^‘fmrn mlm% lli'p Im «lii#li llm wmliin ir«# 

%lm mf^mthrn m% iii4#|«tf'tail lllte 

« till tiwii I© tlip i#tii|iit m *4 

Mtilllt|l* l«lli Aw^wkiili ml Iwn fill l 4 «# In 

tti» l«ii|i|fi wi# hmu$hl fitttn liii ii «»4^ 

iwil|i ioiiiifW Ilf #tttiiiji wiii »iiiii*#i4»ii# n# 


i4il|i ioiiiifW Ilf #tttiiiji wiii 
itwitm Ttp’ hmifh mm hImi l»tillt nit 

IWI|*«^H4l#lil Willi III# «f list pW 

i 4 il ill# ||»% li||f> 

ii«i’ mu^ M m tM »kii*lsi 

tPWf I#* 


, I# l^teigni I# 

If III# |»fntii^N«si nf liBp rnnm m^ j. mlm ti ^ 

4»Wiw«. 

w« «i^ ttmrn B«ik« kutkum »W»iii»i*|i_ ^ ilm 

m» #. MtkMI SjJPwiH^ ^ - II: . . 


0ft,wh mml m *mrd(^ ^tf»»k ] WPlbs ./«» 
«ii4 »b« irtu 1*1 lh» nibw of im hwtbow, lliiiilw«ft«,ratM| lu •*««<«, 
mivtml H MmtiiwmiM, wU«ti mui tattM4 te W (o itn 


uitrt « rmmpnmrn wbM mui tattM4 te W dt 

«#»*% owwfwlii* l!i«» prt4iw|p[ i.b« oroporly «rf ttii> f«*» 

*«(| oil MWftdi yim oM ib^tk M luah «ci«pwikii il mm b*l4 
tb<«t> it WA, «i4 io lb« mvmikiMf to dhHMtoi ib vtb*l« 4 ii# 

«tU^I (Uti) utwt) of ib>ynm«itotMl UMWdwbtb* 

Mt^m u( f , mmim mum* mMiTSi ml ^ 

tthwi WiilliBiikte ,, . . * 


Utari l^il ^ 


aBNEUM. INDRX, 


xxxMi 


HIHDll ^ of p^mamd li| 

a lliiklii midmUii mqwi 0/ iJm^mmrt$ 0/ Jmr hm$mmd^Tmmf&r 
a/ ffoll mmmi % riifirl||rtp ,1 A liitidii witlow In ]pii 4 ?iiloti ai iicli 
tif |iw|^^rty wliirli liiiil hmm t»« |iea|>i 3 tty of .feimwiritl in Itig Isfu- 
tiiw win ii.lwA>g iilisniiifcii Intctmt hi gueli nwimriy ttn«l 11 

Imnsf^'r hy far of llw wpng rif mwiiify 

find iioMfVH piniiii iniriKWo |g ttol wW bwl only wiiliililii »l ilio 
ii!itt'iii«»i' of tho foVO'i'Miiini’rii, 

A Hindu \fidtw» willioui Ingiil tiwngih-y, IriiiiferriMl i 'tiiorlfttp tltilil «iil 
tlingoi'urity tlirndofi wblnli luui infill tliu |>roprt.y of lior Into liuibfttuli 
t’U I'b who iliproiiftoi* mtofl ht f%\mwf Ihu tioM ny ©f tlin mciri* 
gfilfHl |ini|inrt.y« Ifilil iimt fctiii Imriateimi g»o«|{ifroil nil tki rlifhtii 
whioh ilin willow tiHil II wl ficittid thirl iig lior lifo 4 iuiii i« 

of thn mmti^kim Wtig to woifor IIki ilolil, 

Cl^l Jf f , skikm MkkiM 1 . H. .B,» ii Onlo,, W, 

wltrrti 

Bwp Kmi war », MaIii Mill ** *, 

mkhm f mm 0/ km- 


Urn $M$ I Wliow pro|Kiri»y Ii inimbutt^ by 

uMinilu widow m |lio iiaiaW ©C h«ir klo litii- 


liitMiiWily bi»ciiiii an iioo»you ki 


Wftlild All mm t, Toft lliitti 

■ M 0 rt/ in .Mlil «Ui|# nmM* 

liff* i*/ li* im 44 , 4 mr 4 

fiiH Ip im:»m on 

»im ^ 0/ Jmr^ 0/ 

0/ Jmnipmp»rig*^VdMttim'g m 44 »mwmi. p 4 lk 0 nl 

Tbo a iu«’iiilH’r nt | 

pliil iit«li¥iitoil lliiiilw iHUuly, nrouiiht- a iuH In IIW agnftml il»« 






ommkh 


«rA«i« .*f bint pwjwrty. tMt, H«>t nlU»on«»i »♦« 
nu\ ..r th'i l«A»« ot lUn joint ««t»K »li» »«• »»n*» **"* 

ftiuit’ltant «twt «ll«r»il on ftwin <)'» ♦»« y’jnt r»<'’ 

j«irty w)ni»h lid wlu*<’'l to mu’l’i M twin sini l!i*t 

Wiittfil lint «nwM!it to osi'itwion. ^ * 

iamj Hiwoin ». t«jWl Kiwiiln •> . . *• 

HlNt'tU LAVV--J.»l«i }Mm /amUg~^-K*tmliKm •>/ dm**'-- pW' i'f 

j tmml*r ui m)*r ti|« ••/ «’* of 

fonit^l?.! UM, il»l. th« iwtiMiim "* » )••»!>? HnvN taiotly 

)■»« P*i onto ili'OKW'* on .4 th. fi!inil>, «n<l o*** fw I'm 

ini.i giw garni r^wipm on l»li«U «<1 IIk lowtljT. alitolt will loi*4«»|| 
iniUmliMB#. ifo»l M »■ 

MP, Wliliwl I. Ilf 

iiilittimliiwi. ^ * # 

itilitoiiiliitf iiiiti •. tlA» ■ t i it 

.. . ifmim «/ #• 

4I| # ^ «/ |*|I#I#||I 

ilp^i 1^ flwilf*# ##i ^HW f«i 

lit IS>i • ww OH iipi^l it»f rtfi • »rl* 

p« irf Mai fiwili Mh'f ftl III# l^milf. Ill 

llii* ptiii wli*t WWW ii«l ttiaili* to fvliittil Pliili ulitea* 

ml «i A^fiw iliifei^ la la 

I W, llip of ilio Iftiliw mU m4 m^%m4 Ml mm% lialf li# 

^aiiitiiil rif l.|io la IPI0 aiwflpf^wi hm^h% a i«ll 

ipiail Hi# wii 1*1 ill# lutlinwa l#|»i 

f*»f itfi ailiotliil m 

i*f iffil, 

llil*!* till* iiiii mm ii*'»l l■»•rf«w|J l4it llt#l Hi# iiliiiiHiii P'*lilfl «<iif 
,,,i ; ww»fiff ttiil»l4iillpl pnu*m »4 Hi# ikmmm m ii#t Will 

fiiaia »• nlbwaii lAal l^r ip**! 

•wi m m m^mm mmimm mlh ^ 

wiill^Ml ttiitier III# Ilf mmU #|iil«i 

ii III# p#iiif»iiiii«l fiti» Oil ili‘* iifi|mi 4 mn*»m%i ^ il*# tWfw, 
f* IWa. WimMp MpM IPiJa, |i, m, Mhmml li^i. 
.mm Stmkf, Smm I, I# tl* il Itll, *ati I4i« 

m^hi mm, I, i,jii » All. m. m. 

a* Atirai W #» t* #• 

fc, K M. * » . J^J Mtkim /p' 

mmikiip mmmrni m #/ 

Cte IC» m krml «l m iiia»lti iMitilf* i» l#pl • 

apiifriirtianff laoripp ttf la# twali Ifi la mki^k ^ 
fi| Im 4 |,r,»ili0r p Il IW 

»a*'4 liif Ilf till# *l«w|, 

mm lip ^»ii a |«^I «ig^iii#4iwi 

Ifciwwippi ’Wl te a i»ii^ torm fi# 

* mil Im m 

n.. 

iJw mm to' Oh toimW 1pl III* ftwljr* « w»Mt 

ttttl trt H»o dl«4Mi4*ttl« IB wa** A* 

Ite «rigl«i»l iwirififi , mH A»t, wlMAlior «*r »al Un* ««rtgii*i4 ti»-. 
mm * piwlno iMiiuioiigw, ttio ouffiftNnMn toiroo jj«»o ri*» fc* * 'l«t>i 
whtoii mm biioting on tho toNp4tHitt t4 tto writfiuil K. 

MtfAm tM V. KUh^n Mifl^ !«, »« 14 AlU #i» >^mn 4 In 

tUtit Xtiboi' I*)«4ii «. ftps Dairt ** ; •« 

— . ...,.ioln? Ito4a/ni)i4ig~itf«rtop-lttl>#|»^lf 

pjn.miwit.ltii tku-«it,mmmmtUnflt§k$M0*» 

H« f fmimf mW* tlto*' #io*w 

, .. i»tu*i Joint lltniW-feawly ^itUy B»wijp#!4 ♦» »«1» * i*i«t itting 


mMMmL tmm. 


ifif 


Itl villfigi Oliiiiiwiif. Ill isai, lit tm ilMi mf)rig^m\ 

1‘fifh hmilwr iwc>rtf|ft||4Hl to ilm ininotnftrtpgrfs n fivu hi«wii ii!ir|it?nlr,| 

ftfjfiriutt Oltinnmr, fitui cfirlj lirotli^r iil«o «igtiwl iho iiiwigiiito 
pfitiliHi liy f hrt In 1M llin fiitnily |»mpriy witi prtiluwM 

iiinl thf* wln»l« Imt Inswn i4 illmtiwiii fi*!! In tlm ilmrn nC oii« brnlltfr, 

iifM on fuiii l*y ilingon nf ib« nmrigngiw fur inln ihni tlin 
filaitiilf! wiifl mil lilwl to lirlng lu piilimi fivn ^1inrs» in Olsinn^ar 
tln» inoflgiigii Pirnniini liy wlio hwl ln«i imtippsinn 

nf t-lin villj.ig<\ unii ittii iiMirnly In imvti r«%wttriP ftpiitsl mtm |«»rl 4 f«t 
nf tlin fAttnly |nt>|i<’rty it lin tftknn in llinriifiir* 

IWill t. Mmtmkm 0^«i#ilrf, U B., I I* 4., m, illillti. 

Siiinlar !a1 th Brlj M »* *. „ ,, im 

M1ND1UI »4 Ulmtx»»^8iiU 

m mmmM p*i»r Ici mik n/ im^F&ik§r 

$m*$ gmrMtm ml liliinnj ihki tlint* imtiiiininli ftiin iini 

wyanot in t itiil on n iiwrlgugo nmnln l»y hin mi np ili« 
of Ihi Itiitnornl of tliti flobi on iieonunt <»f wliirh tln» innrf* 

K W«» il Ofiiiiiol mhI ibiifc tlw litiiHiint insist nf thn 

iitfin gtt»r4iiiii lll#» ittittoliiiiil w<nii4 Iw^ inwittirily |w 
|ntii«l to Urn itikir«ai« of tfioioii* 

Kiirain l>iii ». flar ** kfl 

J^iil §f jaiyr hUmi Urn famU^ 

mpp$rig^MBmr t§ rmim iimM4n%rmd tkbk} IMil iltiii 

^fifentr ttti4 »AMir of t Mai lliniti family oannol b>gall|' 
n iilil anti wni to %¥mm 

Iti pywittl. Bm % Jtol# Bmmit t U Mi il 41** Iftl uni 

Imm Singh if. Smjm Singlh « A, li f«llfwt4* 

n4ili|i r-iiigh II* bnntlan |.#l ** 

.lf<n j »»/ a ihu^id *,n i irif/nnif fim’ti utr 
hni wiiknui n/ kgni gimnimii* lUiujin "'Ionium 

Tbii llinffiiig'ii nf a Hiinlu girl nf mnm lii ynam *4 ngo wtw nffpifiinl by 
too ii»l«rntil ynniii Ilf itin girl. Tlmrn waa no nvnipimo nf Umm nf 
ffiiinl* Inii toll ina^agn wiia aginnat iln'» wn*hi^ m| tkn iminmal 
filaitfna of tini girl, wlm ilnmrwl ui mukn a |irnlli !y ntafryiiig lwi to 
a fiol* bitt ftno'imtil iiiiin Ti»|»ln, ikki that tbn mm vim mm ^ 

to wliwili liitt liiinlrinn nf ilinuUI \m applimi itiiil lb# 

naff lap wi» tifioliintti to Im talnl. ifkmi %*, I, I# |i, ill All., 

ilS* t, ikmijimlm^gidm^ I li* H, 14 Mat!., Ilirt* 

Sni^mmmi iU4 1* Mi Fmwm tku, lAu lU m Ckln , M'uMmrni 
¥, flkmihin. I II, BU I1»iiii* flli* »inl Fkmkmi^hm^ % 

Bid MImi 1 I'i* li„ li lloiii,| 141, li>, 

Miilttftf, 0lilii«| W it »* it SiH 

,.**»**». Jfjf |i«irfif4»»n 4i|i#jpirHrtil' At Iinl4 

a #l|l WttttrAilfi iniul pjfrfii n/ 

|gf m t>||#ilif.| I f lir. n^smlipfgiit jnml iiiinlii fftiiiitf 

wai«n bi ilin Ifillnwnig w« liaw to 

b'^rnti. #ini mfmr4sng In too iliar*# l»l«w wn liaw Iwm in 

mill otilnyiimiii fil piir rri|«iiit# itiafo# Ai |i wn 

flaw wifli niir iiiiiiiiti ni pfitofiKl liii«i an lawmlifig 

to flirt torwp giivfi iwbiw, TI»P ^tiw atia» to llm pwprly wlilali k 
itl III# pmmrnnm cif # |mfll««iar m glf m mlow $lmlt Im 

ammAmml in h» ik^ |irn|wlf of tliai %*mf i^lio li l» 

tortfttil, If «i| i#f iw |irin||i atif iiiilin tott Clitll nt ftownini itottfl , 

l« llpi nlbtnf iloil liii toawii km m h# I* a ti iball t» ■ . 

fbwi iii \m I Am in mmf mmn lly toiiaiwwii«iilii«' ' 

iiiall b« nii«|Mipiii Itl i^iiig any ©iaitti to atif ^fl to 

*i mf pmumt A lltw f oifet to§ 4al^4 

®iiiii ftiitewrti % ^pmUmUm ^ Ibi to ll» fAitillyi 


V' 



Klft 


niKiiiii 


fiHii In N Wl<i 

i|i4i iifiifi ili0 l»mi l^n III lilt III 

Wifll I lip ai f}«i^|litt|t wnlAir.fifl III l|i<t? «l|i1 

fill* Iwii ftiiis'il n|H^n ii|» to 

lUtJ l*r Hi*' iWwnit^’”’ fuflifin'-iif 4 ‘’^sfe -.fi »'? 

lli||li llinl i%»i ill*’ itl4 ‘4 

«||rr4iil0iil liAfi 1^11*^ iirli'fli •*|<'«''4f« I |^f uls- n llli4 

fwink Ilipii# f**flli r^«*%«l h* lit wiHi l^i 

1^1,1 il^i»tt ill i4f|w|#r Ihima HmMm II » t h,^ 

Ihihuhm !h%i Hmm mmunHAku, I I,, %, m i%h , tWj I* li 
m\ I, h., ifii\ unit l%i*i^H % mtrnmi 1. 1» li- at m . iit * 
ii li. mu. ?i. 

TImii U Imk mU IWv 

Wfti iiii to iltnw lli^i %nf *4 lli^^ tmmtm^ *4 ffe# 

iw »s*nto*npl»i4Hl w^niiton. 

Hii||li«l’'if Hnigli p MttU Mmiittftf ,* »* *, 

IIIHIIU 

m^m^*4i M*UI im /tllwr i4m^§^fmi^ 

m^^kk m$mAml #U#*I 

^^pi«*^fFiipigii| pifilito# «n4ir /p*' 

inmm^ m\m^m^mmi bitl i%mtikfH #/ f^l## 

#/ #1 | wi|k -4 t « iH” 

«liitoii fli0 S«4ii i4 I«»* %km tmikmf m%4 hmd «i % ils#lii 

Jiiiiii lniiilly ^,ifi«ri|p«i liy MitoWinf# Urn wmm^t fi4it!*|«i»fi 
pf lli» uti^ulriil fiiinllii’ %m^%mf\f ntnnnilti lilii lliiw ♦rKifU fgitiiin 
liilfinUl iiw »>li#?f» IpiI n f|«»nl44 to liln rl4«#l upwI Ti«» 

ll■»«lltlltP>1lto*•l■^p^“*l Hud, ** U»f..' ill. s»f |’fiP#<T||l liillt 

l*M%m4i|in lli«> Ini* I?, fi? TIi ? ■ l‘''r'' pi l*- fii>*n4 n 4»»pi|l«> itltof 


li*ififii»|l iiw i>li#rf» hnt «llp|irif n fi«»nl44- to lili upwI Tn«» 
ll■»«lltlltP>1lto*•l■^p^“4 Hud, ** U»f..' ill. s»f |’fiP#<T||l liillt 

l*M%m4i|in Hi«« Ini* I?. *3 TIi ? ■ pi T- fii>*n4 n 4»»fi|l«> itltof 
llty 4i»iilli I #1 wliilrt ip '4 #iiii4 #toto U |in»|| Wi4 llilft^l 

iiti4 ill iii| imn Iwn mil «iti ii»mif4» tlmM lli'<> «f 

•ofii, m fsilliswiiH* f^ti Mh^wi^ lliii iiitifo m lli« iitiiUkii 

ffcnf# w«# fiiofiiittii If I mf Umm l«fl liBiii f Hgi i 
tfiii^ w4 Ilii4 itiliisiidniitttiiittnl m »»t Iwi4 I 

ilAll llftti* |it»Wpr to llli* wHI itlppli alli%ll to «|i|»»fi><4 |PPI| llic 

4 iitonf ili ** i*n 4 iIk® |p|lniri**»- 

ll*« ll»fp» |i||| In |i»|ijin|to |»»ii*i«iip«^ ill l|i» €#liil# in 

llht ti^#iifiliif rtf lli« fmf l«l FmU 1^1 

iift nilii^f liwr A figlii lwiii«li»i iIhhp mssniimiMl §» ili^i nilT 

I tiiiw lliptolrtfn isii^iil#*l iliin will ill ii niiii •! 

wntniiiv/* llntolipim mi ili« tmfiPtt* wimi iiiiig»i|»tfill# 

liitnl# into I tin ii*iiii^ii 4 to w^«ti llipy wntn #ll*ilir4 

ftiiff ilitt wi(|pn#» hIipi^nhI iimi ill# «|*ti*i 4 in li #4 Imm «^piiIp 4 h% 

iir«|ilk»f«U ill iiihI itoM tiprti t»|r Ifei ttp to ||ill, |i « itol 
iti lpil.\ #nr 1^ 4«iii Ji| 

Ilirt lw« |‘‘4iiitf<jr ^ifin fpf tofidi.pi 4 ilio wlitolt 

III Mai i®4 «ifl 4 «sliwli ilwif 0ltiito'4 to to 

•iili 14 Ici ti» Wiitti 


lim ici tm 

Hil Ikt Iw- 

iiipiil i4 tlirt »i|i J 1^1 M pi ft wHMl ^ii»toii44 

III f ii« Hi itftiiP w 4 mm to 1 li»llf mm^mm mmmm^ 

p»ii«toily iitmlrt iiiil ttp« hf All pf li^ 1 ^ r-^i 4 

i mm, ttii44*r I to mm kt t piiiii«*tt »i 

iisil giiti.,#l#»i mmHf mm naHiiiif in ito iIiai 

mumml wm mMm % will wfetofe Itsi^i 4 ftl 4 Hi# piWifin^ ^'litoli nm 
in4» III fi»l, ^$#ll Wii »4 iM npn to# ton 

wiltoitit »mf 4ii|iiito HI m l« ito mimim nglm 

©I tei fir 11^ II, ■ 

MM itoi, iliii III# §fml^ III to# will ito l#il»f 

m If III ««ii»ti A w 4 i/#i 

IT# in i^ 4 i#r to Ptoitt ip tl*e#i 




xxi?i 


flip* 

of iht^ pwprtjr^ftHii ihtti i!w c^oiif riwlial 

cif ft i>mi^T of forf«»ituw in oM«i of Imc! Iwlinviour would urd- 
hp iiiflloirni f.o prowiit' llio pftriitioii opmiiiig 

Ilrijmj Hiugh ti, Hhof.*Kliin Bitigli ,« *, ** flSf 

IIIHnil Ii4W Iflii'lii f0 ill ihti 

pmuvmhil i>f iiwmim n t\f ft jt^ml fropriy in itio i^ngioiu 

iiioti of II donil Hindu fjiinily wlmuld in-onunif'd to Im J»diu fnuuly 

liiwiwiy until tlio mniriny i» ^luovnj o.von it uiii^' Itlivo Iwni 

ti«<|uir««l in ilw luuiw of ii |»«riluukr imunbor of Hio fuiuily* 

t*lw liiot thftt proi^rty iifl»ndi In ilio indivifluiil tiaino of oiio 
or fdduir moiulior of ^ Jtiiiii iliudw fuuiilv daoji not of uH‘o riiw 

loHw |woiiuitii|iiioii thiii it, it ilw gupimlo pmprty of iiiul lumnUor. 
(iiwMmmiM hVilrll v. l» H. E,»B^ Mod Skin ihdnm 

Siiiipi v.lkmifi Hmffh, I ft h, II, till nnd Ihrmk Vknfkkr Wnimkt 
JmMushkm* Vkminkr ITooiidPU, € li» ITS# rtfornu! Sk 

Mam iihhtm B,u y. Tafnia Mai, l» h ll„ SU All, till, dii^Uiiod* 

Kunclin Iml n, Hhiiniciit liiil *« ** Sili 

Bail fnr dmiarMm l/ial % mn/nm tHi 

well u/ritrl mmrdoimr^ iri^hLf»-«^MiainHffd mi ftmmi'ii 

mmrmmr^Mimniin^s,] Wlmm pMntlffn Mimd m unit tiAHmumnm^ 
fur n ilittfcii iiwirtgiip oxo«tit«i hy Hlnilii widow wiii 

mi Mttdiaguft and it wiw found tbatn« ii inatior of Imd* nvm 
Ibo neatoit of Iho idaiMiiilfi ocmld oiity iuooood to tbo ogiatci if four 
mil nm firntlo dM ia his lilt-tinii ; it mm imki that the 
tlalttliHs ouihi »i to hafo a doom 

Might Eat flam Elitlawaii lal ■. .# ,, 8»fl 

. . Sm Ant Mn KX! ol mm, $mikm i ' ' ** IS| 

Ant (liooidl Ho, HI of lUOU sroHonii III. Ill imd 'iMB fkj tm 
umw WIDOW. Avi No X XI of mm, nnninm I ... . |i||| 

Aot No# VII of ISHS, spotiiin II 

8m Aot (laKml) No III of tlHll nontions lOf and IU 0SI?| A4S 

. — S*»Htnlm»w .. ,. ,. aio. ail, B», 661 

•• rUOPBUTY,’* a»6 AoI No. X at 1007. iMtioa 0(86) . , iSf 

IMPAUTlllLW PUUPMHI^Y, 3im Act No. 1 of IBttB, wslkma a, 8, 8. 10 

imU 88 ,, ,, ,« «« ,« ,, 882 

INDEMNITY H0N1>, S«« MtthttmtttiMlMi l»w ., ..68 

iNJUNOTION, Sm Oivll Proowluw 0«xl« (1008), erte XXXIV, ra)» J ; 

oftlor XI411, ru!o I ,, .. ^ >, .. ,, 4i6 

>V«« Ijiiaditotdot ABd .. ,, ,.808 

INBOJUVSNOY, 8m Aol No. m ot 1007, «eetioni» sa. m *»<! 63 . . 4io 

, , ,?«« Oivil Proooituri' Oitilo (1088), oil, n>h'r .KX ,, ,, laa 

maTAI.MMNT, AVc Aoi No. IX of U*0H. aahiMluJo I, arlteto 76 .. ^16 

INMNnON, Sri A,<t X I.V of l«i!0, aool iona .■«» *ml 888 , , . . 839 

INTSttlSa r, Sii Aot No. IX of lUOS, aooUoa S» . . . . «78 

jMit iHtm, Sn Mof t8*8B , , , . , , 68# 

INWKLOOUTOUV Oivll Fcoeodut* Oodo, (lW),9fd«r XX, 

fttJolW .. .. .. 169 

JOINS limUO PAMlhV , 8m Aot (I^seal) Ne, HI o! 1001, awliwii 107 

amUll .< >. .. .. 6i7,648 

.• Bm M No. lllof 1001, MdUons 111, Ui wd 

W8(kJ .. .. .. ., £ INJ 

(Sii llltttltt law 80,»07,il«,8(lft41»,6<S,6«6 





xxxviiS 


oiMmAt. tM»n. 


JimtWMRNT, .»»#(« Civil Ffwo-liiro a*l-« (IWH). ot.lnr XX. rwld 3 

Xri UntvtH <vn# ,4n*«ii.»nr 

.ri, ft< m.t.fi.v.l ly So .i-W 

I ff>i> W'ltnifi » 3ii-l<r<* (WkW » 

Ilf »«i Kiln, fiiii ».tl I4p#,tinfii 

It %%m h^hl that fK*> jii4^ii»iil mIIhi 

» i%mh 

«'?, Ilsl4ii . * «, 

AV .liil •# Xttf 1 till#, 1^4, «ii:i i|m| ** ,* ,♦ 

,*»># iKnl i%¥h^ |IIW|« ;pf * , » , 

»%4 mil ^ ^ ,, 

Hm lliiiiiiitnl Iff ^ , * 

....... * w4«ii ill ^ 

iQ'wl m4 Ihmmm M {f^mi| H#. 11 i4 It^l* 

,, »* *. .* ft 

i|0ivi| iipf 0*«ri*l. $m A«l |lAi*l| Md* 11 ©I iWI, 

iiMiuit ,, ,, f* ■ *, 

Clivil nfvl liwfW ■ ,# ' i* »* 

,%f« '4 ■ ,» ■ ,* •* 

*^4tMTIi‘-R K^^Pirr Will 

** liAMIV* 14 If-* II ©I |«ll* rnmikm 4 %. '■ .* 

l«4HrH|4i,| 4'!IS 4?ll^ 'ri»1>l4^ f-w-f i« Iw 4dim^ itt 

4n.l a!m*m rf#|.v'-*a 4 # 

lltffit’f .J t4iri|i«| t«it%4iiy Ill4ilitli 

, , 4tj|ir»f i*f ilt^if Att#! mmt 

m i f#«i. m$mm fwili^# %i tiifili 

tiifl Iiiii 4I^44 « «iri 4«i ittltoli ** i«l m 

ikfiiiiii III# hiif||i»t4 wfilii »Ww ilii 

ftiiiiig If nil fuai,, iidit m utiil l»# to ilit pstit 

«|iiif »lrtii mI i%>li %htm Ittf ^¥»rw IlMil lk««»wii»iii lit «|ii«#ik^ii 

, mm tm rntmim f^'mm4 ##l t I 

4. f* I,, lllt» i\imk t, 414 L li* II,* ii 411 , if I *«4 

Mkir f* fkd Wl^ir t| dmm^h i* t* II* ii All, 

■ ■' . ' ■ . ... ' ■ 

^li Itoil f* Aifliif All it •«. ,,*ji ** 

, ^ lll^i-*lf#ll smtkk I'f 

Ml im 

llili Hill Hinfi <i»iifl i^iii^ trtgmiil m nimwltltiff injiitoinlitt^ #1 
'tli« iti4 *.ilH.||rt teiiiiiiifkf .ltv'’^#li**' r«m.ti^| li » wmtt 
l4ti<4»4 iiwpN HiPir t*!" t^^nrtiiin t»| m h<m^ tii a Ummt tfc# 

|f4iirt*4W©f ilwt#tiftiifi toliif IliM ^iwl lliwif lii 

lilt# Isikt fiinl iw fpiil Im #ii4 m^m wilf li«if|« i« 

ItiPllI III tlM PWiil fll l|« flmfW. if li®« Will lif 

i♦llil«lillp. ■ ■ ■■ . 

llni ^ 

'■'* -■ 

hi M mma^ fm | Il#f4 

, tllUl II Iiy|wll|mj«l Kill rrf ^hm »f«pf If Ilf ^H#iii I###nl4l ^4 l«4|f ilf 

liir liwif rfliil mm mm lit. mm Piif«iw#ils Ifci 

tt,ti»iili tiiii mmuiml m mkm^ m trf %km kn4 i^lil it lii^fi. 
iio|irtlltt ii*i| ^ lit In ^If titbit, 

Wmmm0 f . I* k tli i| Ml.» «il. 

ir| liiiiftii tklttlfi , 

.. .... , * 


Pm* 

ill! 


fa 

kVi 
-. 0 '. 
V-' 

r^-fi 

II 

f.'JI 
4'. i 

•1,1 


If 


mt 
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iiiMSEAt* mmt. 


siiii 

MNDHOIiMK Ann 3m Aot m. tlfil mk mihm 


ii* ao tiiKi S4 ' -* isa 

* - — 8m Mi (Imd) m. II of 11^1, milmm fi 

a?Hl# »» ,* *, W 

lilMltATIOM, 8m Act Ki>. tX of S8fl, m^imn il. * ,* * « %n 

. . .8m Aoi No. Xf of ia#T, ftioiiofi iiiifl iolwhsle 

I It Ur .* ** .. tif 

. . ... 8m Aot Nil. VI of IHiS, mmrnn HIP . » m 

8m Art No. XV of ISBfi iiotioo IP ** *«, BOH 

. 8m Aot No. Ill of IW, looliotii It, IP i««l' Hi , , IIP 

^ 8m Aol No. IX tif IIW, »wtloi* IP . , . , m 

.* . ■ — Aoi No. IX of lim ^wiioo « .. .* B7B 

8m A«t No. I'X of IPPH, mtiHmi Bi ,» g*. lit 

Sm Aoi No. IX of IP0B, iohcwluli t», iiriiok fS *« 4% 

. . . Sm Aot No IX of 1P^» iohoPote I, iiryolt* PI «ijd M 141 

Aot No. IX of 1P08* lolioclpl© I* irtloli im . , MB 

* 8m Aoi No. IX of ilW, iohodolo f* arllol® lii ,** ' 185 

&f Aot No IX of lP08,iobiidmli I, ttrliol« 118 rntBm .« ' «I 

8m Civil Froaoduw Codo (188S}, iwotioii Sli *t Ilf 

Bm Civil ¥m^um CMi mim XXI, rolii 11, », 
m ** *• ■*, ■ , t* ^ m 

Its 

. . . 8m Act (LtHHp) No. 1 1 1 of liOl, %milm\ 111 * . ** 541 


M All A4lliAlIM fo ilUtritmtkm o/ *.f VAsIr 

8m of ttgr$mmnL\ 1'ho iuoiuhor?i of i% of AIiMOitUlriihioiuw 

©tilerotl into lui iigmonoiit lanonpt ihtii«goiv« ^horohf tii*rtiiiii 
moiiilwri of ilici fiimily word to titk© tim oiifriog^ iohPo on twiiiln 
tpiyi of iki montli, mol Iho oilioi inooib«m of llio fiiitiHy ilio 
offorltigii miiio on tlio oilsoi' cliip. 

!Md hy Bmmm ami J. {llsoit^itni, U. J.* Aiwontlng) 
thfti moh im iigrsomiiil »i itlwfo wonPI mi pmmui 

|w»ni wte wiiliml to do «o from niiikl tig a tpolil indivldua} gift k» 
» 0l Olio braiwh of tlm fiitnlly. tvon mi a wliloti wai %ppm* 

tiritttid bf tbii agn^mtiifc to tbo otbor bmtiob, mi that a okiwi 
for iuoli gift by II mmiilmr of tho othor branofe Wii tiel ttmlniiiinftbli. 

JfVr Emtiiiioi, Q, J* If Cit oforlnf wm ol a «ala» whioh wii 
iiitiindod ill tho ft|p»wiit Mmmn llm fartli«, Hio vtlihot of th« 
doituf ocmM not wi|ml»l§ llii rfghliof tli® prlioi, but tbo rooil^idiii 
of itiali %n oioringow aclay whioh did not Iwteng to bi« bmnohnl 
thii fiimily wai Immti lo anaount for it to iho hmnoli to whioli 
ilio diiy kiloiipfi 

nmrgo, P$mhmi v. II N.*W» 0. Itep., IW fltl| 


mid CAvAi V UiM, L k, li, M Alb, il4, ki* 

Hoiiii tkl t*. Fakir (Ibani *. ** IW 

MAH ANf, Hm Ant itmmi) No. II of im, awtioiii II #1 m 

MAlClirrir. Ago «4~-* 8m Aol Mik IX of 1875, itoHoii 8 *# lt§ 

MAitiiACiiiiif^ iiiiiiittkw .* *11 ** ms 

MAOTMIt AMH «MltVANT-fll#A m a mmiki^ 


#/ ^mpioMmmi mmmi 0 / fwkr«»0w| 

mimimM in r^imf /nr St§km ^mriim of mmih in mhkk k$ Wifcto^ 
iirftei .1 ikid thiit;aii Mm olork imgagdl 011 » monlhlv i»l«j is aol 
iiitillil to any Mkry for tiso hioliii pirtfoii of § awiilfe Itt iw 


A .»«A R if I. W%.w.f4 

Mm A w .SVivfim#^. I. 1 Cpir-, #i.yl 

iiMk II 'W. H. lf». 

HvUli llf'<4lic>f« r. Trsimri »» * 

UAXm '* Mfum mhi *’ 

MINOII' pHtM* iw 

I*/ jj« I hi f*>hhh f. # # 1%,1'ft# ^.-i‘tril I"-'.*. #l#»# 

t>i# 411 iWl i '#«! 

/'ilrtfl H*f'/I «JI*9 *\l* 4^' f«f#ff»»4 

^r|f#s |lf#|} ii»*«.|''l« ff« Ilf “.lVf»‘#^* ^ H*’^! I* ||lll'l|* 

«iw4i4#fi W 4 a-I Afit, f mTi f ,%*!¥'« 04" |f#ll#/ 4I*^ 

4f l4w‘ I III ' 111# »f|i4kiil% n%mt l«# # 4m\m^h%ki% 

tliiil II i"**iiifr>*tn «' »4 # fU»i |if » vliipliiiti iiiilil »ii4 * >^5 ^ 

llirr«%-ii|, wii.y f»ii <||Anr IwlitH itl 1^ IliPf mt^ tfii«i«ft. w#f« 

mil Ii?ii4i«g mi llif^itt, h^ii f»lil*iiwl l*r lf«ii-l «ti4 

til Hill »f llii |wIp^ limn i|i#if ♦!# 

puftliiiii fttpl iiiiiiw^ Ilf limit i^fPi^rHi «ii4 IP III witmli 

IliPf mmf* iff«0lm4|lf tiiif#»|if^^ni^«l ; m%4 Sli#y mnfmi ilml ili#y 


Iflfpit III 141 PV nr>fn frwf PI 

whwli lilt «»iii|ir«iiiii' nn-l 4 *h4'Kii w.jr-'* iiin'l#. It llml 

lilllWii#i tliii ii|it|i4linti w.-f'’i ill tip* ff%w^mhngii m »*wi4#f 

llii>*|(tlttffli«iiflil|» «4 wm II §\ Ih» fiwr h'-e%% |»fp|*.^#|}r ii|*|i»tin. 

t«l llm»r irii»r<|4ifi #4 h^m In il># i'" f‘4 1‘jr itf>«tAp|i iii 

Ilf l||o I'JIijI f liWP _lf.l# «|*|4miil Pll 

i»W»r ti'#n inti'l# iiiMi*-? i.i a* |;pjfct'l.an h>0m «(|»|»iiii» 

Irf tl|* III** 44*ilfl I fli»4 llmt ill# l*5^%rA-» lips I'tnifl Ii#*l fp‘l 


Ilif# iw Oiw Sll lifiiik'iit llpnil. fllpl IlirY Wofn ||f^4 i|i lli» |^f«‘ 

wfllllll Wl'm l|irm|r»fr |p4 I»:|l4spfe* i<^l t, 

M4»mfh Sm^k I. h II . m All , hm , I,, li. »» I A,. ISi. 

4»iil III# lf#l <-4 Art »l 4 |t^f| mhk-'k h:^ i 


llii.|. m iilliiti In i Ililf4 Iii4 


. II ^ ll^t* 


MlT4iCMfAfU Sm III will bw 





mmmt. mmiL. 


MOKfi}ABB^tni$r$Mi‘^Mt}ri^Amhii mh with nii pmtmimfw 

pimi dif^m uNin mfim4 mi alhwmi.j A m^rtgiigrt 

I’Xfvntoti 111 IBiHI proviilitil Uw tlio nf thg ^iim Ik. *tCH) 

With itilfrmi fit. Ik. I‘B«0 p t emxin in onit htin|^ ftWiti n|K>ii 

ft Inur ytmr« Irmn i4Ms tlftto of llm innrigiigin It 

furtlii’f |)u»vj«.l 0 <l tliftt if tlHi nioiii'y W4i« mi iiftif! ii|>on ilnil iltiiti. 
ill?' |ir4>|'iMly hIhiuI I h coin,* ih© ftliaoluio prop riy of tlio 

iiioi f|; IK'**’* t W(?fi 11 ^ loiitif iiiiy kitid {w io ilio payiwini 

of niliir' mI mim* ihn fliiln 

Hflil tliiii flio iiiorlgrw**» iml ttiifilkcl In pmi rfwtfi intori'nlt 
M4ikiin$ lUi \\ /In/iri liir# L li* li. \U All ♦ flP# 

li, ih$dn iumr M Hhidum ^imnCmmm* Smgh, 1, li E, 

III CJaIo* ill, mid Muii Hmgk ¥, HmmimH Bifmhf I* L* E., M4 CJaln., 
mill. fdlloWiHl 

Ikhvwit Hiiigli II. Oiiywi Sitigli ,, Si4 

Pm II if /or imritfmp fmmg mi mk n/ tufim 

fa tmpkmi t^rmin psrnmM intwisM - 
£kmm la mhmh pUim mu%fmL | W iirit» » pkiiEiH mortgiigiw mai 
for llw rmamrf of tlio wliidu wf ilici tnorlgirgo inoncy fiy llui mteof U» 
wiialii of ilw morlgttgid pro|iortv, l»yi hy mi ov*<iiight. oinltto.l lo 
ittt|d©inl Oirtfiiii p4ri0iii wiio iml ft ulmw in llm proiwrly 

iUbi.M|U5tit toilw iiiortgugon in luife, li mm imki, ifeiii »w immii of tlm 
©kim iiwuM l» cIcorAKi »i wiia |iro|^fliontttii I© tho ititoiml# ©I tini 
p^uam wfao W4ir# ibn murU 

Q»nf«bi II* Ckiimn Stngli ** ** , ** til 

o/ ft4 i§ 'Jim krm» 0 / 

4^ fiW ^ 

fSS'iJ in$(t rmimmi If 

w/ TmuJ^r o/ 

i*f 100 # fa ■0*0*0 ] 'I 4 m* plftint,!! iri’fiiHtn** 

doni) lUMligifeg-il l,t l jl.ni! J rnihuH piu)*roiy by ft 

do’d, tliii’d UtoUfHiM*! Aiigo*il, iHHu, ii*r Uj 4, ViiUiiU Imi' ofghi your^. 

On tbo ^llih of Aitnuid' pond #0 lOnoUtnEly oool w»*h 
ilw iiiortgugul II iiJftwi of' iiio morigiiH^nl ima * jiwnibsil 

liy llio iiior gfiM-'O tfi fttVoyr of I ho iioif^gngtir ni im ftiioynl riioi iif 
Ik wlooh rapVim‘'tiu4 itilcri on llio morigngi ilntil. nt ili© 

mki ol d |»r mniii pm* iuiihuh Too niortgugo ouuiftiionl mdiiyiii thfti 
o it m ftgm.nl-hy inuttiiil rsoiiwiit cif tlio pirtimi thiE llio |*rohtii ©I tlw 

inotiiftgmi ihAll Ui Utft morigftgte in hmi of ilni 

inUtmi mi tli© iriortgftgo itiotioy. mid h ibo nion^ftHitir^ ilsiJI biiw m 
©Iftim for iiiiwfw |irolUi, Tim niortgiigii^ ftko hftvo no rigitl to 
olmifi iiitiir^it m the itiorlgugo inoiwy ndviinecid by hitnd* The l«iw 
ftltiff r«'eiittig the ttioripgj n,forri-id to ft prov$iio» in Ihi# liillof Ikm 
the iiiorlMftg«if iliooM 6 i to iftll ft ptlitts of ihi 

mor^^iw ffopfly on i»iidilioa that he liftodwl liie whole of 

the pr«i*wliOf llie » 4 te to tlw iiwrlgege^ m \n%ym ui of the «iiirigii|e 
debt, un I proviilwl tinit ♦* under the e*»ii*ht 011 Whulever nftiii tit mumf 
the 111 <rigiiMwf whoiihl pey ui the iiiortgwge^ lu ft lump iwm »liottl«t h 4 
ertldited iiiid « 4 t ofl iignumt l he rent p.iy.ihle under With 

iitforetti lit H iiiiiwft per omit. |i,'r mmii-iii.** Willy tlir«p 

furtiiwr ehiiriiei weire UmM tm Ui the toortpfti, the kfoil of wliwli 

Wii fliitttii th*» kith III It'oaiiiliff, iSMi, 1 11 iiHi, Ihe 

Wii III firreni witli liii thii u%nt^^m biooglil ft unit ftgftiiiiil 

him on wiiioh tlw iiitiit|iigor gii¥j op fiftm iftfoti ot the inoferty to 
ih« tiwrl|rt|f*i III ft mil for f*id?^iwptioii iiht righl 10 nol 

hmiig fliiimt.idh IMi ilwt the mortgugee wm emitlW nodvf ilii 
%mtm ot tifo to ftp|impriftt*i the pw^U of the twflpfdi 

|rof^lrly in lleii m tlij nitorrit on the iiiort|ii|ft iwii#y ool pii If 
WB wr^piM. lifolftuM of pohmtiftrf u^imlfoni iidl pwtel" 





t\%p tmwlgmgp fS|, 

ilM ftt#i\ ft^ftl ihp ^t»4 |pwf» »‘| 

mip wpI iI«» mtm i?«iipiii^ii*^n iHi* ^ 

Mwinti tli*^ twi,i i«ifiii«'^nip» nm w«>iiW 

if lif^ll l»«^l n ffiiirapirtll |.^f 

fifttulitlt ft Wp# *’II III*" 


Mmp llw TfwiP^«»f nt r#^i|i^fiy f»#w^ lul^^ iiifti A*'*i 

wiw f|p| ft|i|4ir>iil»li>4 iwi|williil4ii4i«g llml m^ *»l 
ifiw Wlift«#»f iiii|lii Iw i|w» 

wmiiniiiMwii t4 lW#l|rtt llml Ail mm »Hi»«| ifi#ii|t|w^#i 

1*1 ItiP fliwiw} W mm iiPi llip mml llip 

*4 Itip |iif%^iit r«|p> PiililW •# pi*iiiptiiwli«i f«t mtf 
lf»p m ikiiwif In# ipwtifily Iwliii liiiiiitiii^tiiii <wtiwg 

ft lniftiPfi III tiir* |*f«»pp#t| lipitif #i*4lll«i lf«il 

tlip nmft00'>f, 


iMd III#! ftii mnmimnm iiift»li» lif n in « 

liit»rlp||i* ftinl iili»« twlp^fv iW n^0plc-fiiig p|||»t nn l«» iIip firfvi|»i, 
Ilf ocifiiitliififtliPii li ill ftiritls>nw ii^ititl lli*i «l l|i« 

iwwlittiwl tiwisi'rli' 9ki m% ftiiplipii mU in r4 m 

<lii€irw!i, luk^i t, I, Si. SI, W Ai*,, 1^4 

t«||«iw»4 ll*i»4#r t Mmm, I.. t#. It , 1^ All , ttii 

ln»| t. MM^i Mn^m ||i% 

I. Im li* n Ihh.^ W*, ivipumt !«*, 

ikM ftlMi IbAl n fttfotumpf III ^ tf IJNp riilii, IiiIp mitl 


ti»rlfiip4 Ity 11^ tiil^f «iii twi p-iiiil 






QBNKRAr^ INDEX, 


* xim 


M0AFIDAB. Mdrt-g0gcs Sm Aoi Ho» XIX of iBfSi si^otions l#l, 

** ** ,, m 

MUHAMMADAN DAW, o/ Mimkamptmiftm h tmrnh^p in 

nmiqm^*^Bml % Mmmimd M u/mmmkhm wMw ri^hf ii inp ■-* 

Vitni PrMdim (IIHIH), mtkr I, rii/tB.J Fiwry Muhnmtitinliin 
who hiii II right to ti»o ii mowjuo for |mr|H>ii«« of tlowiiioti igoiiiiUwl to 
oxneiHoinioh nghi, without hnotroiioo uml m rom|v»toiit to uiiiiutaiu 
4 suit ftgiunMiwiyouo who iith*rh’ro« with ImUif hohriiign 

hlfi in hn* in'riwinil onpiniy nml itoi on hohulf of iho wholo 
Malnitnintidun oontmuniiy* tho di’Oi«ion will ht htinling only IwD 
wiHoi Uo’ lAiwniil! tiiwl fcho lioffunlftiB mid oannol \m tnkon mlvuniAgo 
of h>% or tm hiininig on* tlw Mnhttmtttiiihiii oomnniniiy in giniornh 
Jmmkm dMm liumm, I. D. It* f Alh^ «•**«! v. 

Mi*immmmi dim if mar, L L* H., Sli Alh» 600* fol!ow«Ml« 

Biim Uhinnltjfct. Ali Muhiimmftcl *, *, • ,*111? 

* fMm§ nf (Ui§ nf 

MigM #/ mmkmaUi (n cm ifklpffmiig immi ^ nf 

Mmgif m pwdmm^Mighi ojfpkmnUj^ fo 4/11/I ki-%h 0/ diilm during 
A* imrohtiiwt n Yiltiig*v iho wnnloric gitcng hitn an 
IttclimEtiy Imiiil in ho ihouid l» th»i>oi»i’iiiKah A thon nnylo a 
wi^! of fcha iiroprty |i«rnhtti«‘»dli naming himw^lf m mutawalh iin«l 
aftvr him hit son M, A io«i tlw proprty 11$ ilin fi'suit of a suit* ami 
iuhio^UiinUy (A immnwliilt having aiwl) M» iuod m iimlawalh la 
tiiforoo Iho torms of Ihti imkimnifcy Imiick iMd thal tho wa^f wii« 
lnmliA» and %lm% M, oottkl not l>«i pormillocl to ohango llm ohamoUir 
of tho suit by olalmiiig as omi of tini hoirs of A* 

Jpgr Qmmiw&^ J If fcht wt^f was mlW» lli® muhswalM 

wii m% inMlM to mainlaia th§ suit in iho ahtstmo of a timtiilif to 
him m iuoh of wMiiiM rights undsr tho iodOTtnlly bomf. 

Maiihanlalin 0# Hatlahli Das ,, m 

yivil UrtHHHtnm Utslo (li'HiHh snoHon |i} hfi 

MUNUIlDAU BDAUD, Brf A«’t Hm. X of inm, smitioo ,|a 

8m Aoi No* I of |li00| igJtifion tig {h) |i} li 

•- ihiwofi of Aot (Ltsnil j No. I of 11100^ »w<» 
iioii BS *« ,, 1 , ** B?S 

MUNIOlBAti IDEUf ION, 8m A«t {tmmll No, I of 11100, iwition lit iW, At 8 
MOEDBli, 8m Aot No* XUf of mW, swliuji if, Wl, i04 . , 101.1, m 

^ - • ■" 8m Aot No. Xm of ilMHI, seciiioiii m and $m * . • • »i 

NUN401NI)1E Of FAEfllS,Si#OlfilFwo^mri CWo |ill08h orior 
XXX!?,mhil •• ** „ iM 

„ Ml 

NOTIOl, 8m Orimliml Froosiiirii Oodo, •ootlmii S0i, 4if , , , .* ?i 

OATH, 8$« Aot (toil) No. IV of IIHO, sc^stmu il0 . . , , III 

OiJOOPANilf HOLDINCI,^## A«i {Unmll No il of .|i»0l, ii^lioii I..I 

#1 lit .«! •«. .t «. tt 4?4 

^ , . 8m Aoi (tjiaslj No* H of 1001# ioolitin Id 
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4 llimil^ill t||o 4 ll'iiftf-.# Irt ft uw^Miiftfv tiglil 4 

iliii|il4ifi wiift ftiilfl im II#. IJ‘4J 111* fffti44 ii iii»t»flif miiif . 
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Otidi, KietiouMl », ,, .. 

FElOfilTf , Sm Aot No. X¥l of IWS, wet ion 50 

FEIYY COUNCIL to Sm Civil .FroMchtto-Omla f IIHW}* 
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S i orth’r IX, fiila |!.l ,, ,, ■ .» 
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Civil Pr*m*iiliifo f **o4o I ikClBf, i»r4t»f X,XXI¥, folo i , t,#. »• 


ESaPiTKIiKli ANII tmilElllHTNllEll HCICUIfEHTS, . Xii Aoi Ho* 
XVI irfllW, i'Otiwi 50 ,, ■ .»» 

EiCItHTIIAf |oN » Yli/r^«-«f/ori/irrif #»/ slofior ft* ipffiitmNm ti0$4 o# Mi 
pf kmmiWidtk |ot»|iirfy mi ^is^iiiBil fo pMdiiu o/ ihM ifiil ll 

ii iiiii %n thf Ilf ft gifl ^ iittafiomiw wopfly lifti 

of llio 4«»fl hf wlilolt in ifftow M 


478 

nm 

mn 


m 

m 

n 

,1114 

t 

III 

rii 

415 

m 

m 

14 

150 

^ 4 fl 

OB: 

tm 

m* 

mi 

im 

m 

m 

tm 

am 

I ill 

m 

ii 

m. 

Ill 

ill 


t 



mmukh tmm*. 


■4 


xlfi 


Wm. 


ttiilltr it flu of nt wH'li Ih# ^ii« 

mifikfh Hi f|t’»|iiil«i |.|..#ll,t It* liuft,, 4ii, 

fmiii. 

|*il‘tv4li lirtil H'llli », ♦♦ »• 
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hpfm'§ mil ArwufAl-^lflfAf i»/ In 

miJiter } Ttw piimliiiiwsr ♦*! ittitii«it«tilt ffwpiif 1 1 mmmtnlnn m I Im 
iini tn III# ftirwuiif lii iW ttiwil «t il»# 

l|ll» fwitiiig iWwIlf# li »iil Is^ii4 l«* wnll niiilll « •mi I# Iw^milil 
ftw4 tin ii tif tlw |^w»f ly lijf fmm% nl n 

t*t*l‘4 if « wliinfi lli# lw« 

to Isnllff# t*i |iw I# li#fiii||lii ngmliiil lilffi. Im 
I tin ffiswniilitiif^ twill |ifPltilil«i Plilllll ^u4 III# tMI 

hli wfiliitiil to til# fwiitl hf llltii l«* twill > 

jpirtiiiiiisn BmUk h tVmfIn#, 8 11, iHi4 f<4#f#wi l#» 

©ifiii »i IC#ll ,, . , IlM 

— ** .. ifi 

iAIii »f ■ ■ .» ■ *"' ** #♦ IS 

Bmmum f«i riicMioof i* sm m m iLt «i im mmn m .. m 

ismiii »f ifiittiiwiiit m§ a# ii«i» i f4 litt, m , , * * w 

ilAMU WAtltlAMf 4 m Ail »«. If nf mm m^tkm tti m% ill 
SieiiWf TO EMW Till riAOH, Mm Ofiimiiil IW#, 

i»f A»AtI§l, ^ llittitt ,,, , m 

BWf*WW, Sm Cif it Wb mim flll^ rttto i ' ' , ♦ 

mm* mmm ©cjisif, m m% i. d i^, mrnm ipi ' , , m 

if Aiil\ Mm Mi M*I, II 0 f im, mUm$ U t»}, mrnim *, ' ' , . 
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fAY OF KXEiUJTIONt Kw FiXtciiiiioiii of dc’icrt® *, ,* iill 

UfFMOlil^lACIIi .%ii <I ^^iil| Ho. II of iooikm SO. . . , m 

UaOKSHION, A> Itiiiihilnw $m 

OCrKHSloH atai11i*nOAin';.SVi»AoiHo. 4 m \4 

■w .. .. .. .. .. f4 

(HIT for liwilfiriit 5oo lhal iionoioil loww « not fh^s boifklul Iww hoi 
toondir imumiMr lor Ihn |d«inii0, AV# Aoi Ho* IX ol iiibs^hilii 

ttitliplw PI iiiitl I'iO ., 1411 

.-lor of tfooint, AV# AiH Ho* IV of IHW, Mistfioii ||t ,, 141 

for lorwdofOiro, »SW Aol Ho. IX of IP0d» noalion 10 * . . . Ilfi 

for AV# Alii Ha IX of IPOH^ iolnnlulo I* ^nryolt llll .* lift 

— Oliiiiiifiiil Ilf % S4$ Ciiril FiKHf^odtirii Oodt mim IX« mlm 
H wid P ; ordor XX 1 1, riilo^ it {iiid P ,, ,, ' am 

dllMMAtit JUIIISOIOTIilH, Si<fi Ani No VI. of \m, f4 ** ifS 

BUMMONi* Hiwyivil nioro cliiilo ordor '¥'♦ ryilo IB ,» AAII 

t* f ALIIQOAli ** Sm Aol Mo. I of lir»l», m^Ham i. a, H, 10 mid iS . . mi 
TOAHnFKIi H« Oroiiifiil rrm^wlyre Ooiloj ioaiion B^I * ft. 


VFiHlPdi AH If to mim fmmh /iir /iHfalfp^— 

Tiiiw/i^r ifliil*# f»/ iH%mMkm^Apmimn.i if#|i.tfiilifif 

m Iiii0ii4tii—Tiiiti ^/lo- nf imMwMmi duMm -m jmnt 

im poifii/ fi^ki to m§-^Vmdm mmi 

imwhhr 0/ fimh mmk jXhmmii^inmi pludnUMm im %km 

imu iiiili owl of wlitoli ll»#« mm m mm iwll lilt wiii* 

titti m lilt oibt!' lilt ffiififim!iii of ilifi litmlt mdi timtuipti of iwo 
illutitiol Jiiim llliitlii Imtiiltot*. mmtn of m% tuitto in Oiidti*' l»jr wlioiii 
ftlipi'inlitiiii of Ifto Jiiiiif «o»'p®uot iiroprljf li.iid Iwtii iiimlo ill fiivoiir 
tit itit tpiiolltiiit. wh on y»oy i»no4 *n 0 ^ 01110011 . t»* ^n. onoto ilinwft 
iilltiittlloini on iPo gfpnnd ihai iininti,g!iig iinonVwrii liml iin 
In iimlirt lliPin A» llipy rmn»r 0 »l fmnU t»i »ontl»iii ilnnn tii nrpwiaiittt 
itif» iiiito, oiiitrwl Into ogrw 01 ^* 0 to wiili t linrii ptmciti iwlm 
tiimln i In lfioinlt«i iin4 wii4 now lo lliw 

tii»l IlstI •• III lilt tlitoi of f^idi of llnnn in liroiioriy ho will Im m 
Oii-ihtrtr of n nm^lmU ^hurn ond Hit roinmtimg oop ittlf ulniti will 
htlofig to n« • . lit will tnmr tlw twiirt i.ti toiintxioii 

wall iho ttol in mmf of mmmm lit wdi lit oniitW In pra|.»rwttry 
of ihtttovt iiwiitioiiwl ont ‘litif tliiirt, or ont'lmif. of Iht 
whltli limy Im ilttrtml, wltitli «i4ti rtitimni Joint or ht 
tif liitn ti ho iiitmitii*** In Ilit otittfit of iht liilgiilion ' Hit oriiiaftl 
mtiinoiniMHl iht imittwillt llit tni wllhiiiw 

imm tlmiii Itmtnig ilw rtifomlmito U» ^#wNiaii.l« lh« .nioiat* 

ikid imwmmi oa Ihit pliil llit tittiiiwi »f Iht Ooiit to in Inilt) thti tht 
tgnmiwttto fwhitti tottilitnliid lito only rlghl Ut ittm* mioforfod ii|h^ii 
I ht r#«|wti4oiil m pwmnit riitit tn th§ i«l mtf »itnr# in llin 

propriy lit miit, tto woiil4 only htv« ilit right u» ijowwiiinoii in mm 
Ilf «i4 iiioiw#t Iwl Hot Iwni ii4j|iitvt«i Until thin ho wmi 

ttwwilf 4 »#owiftiir III m wriniw wn4iyi4t4 tlmr# of Iho propriy. f Ittw 
wi« » gmiil or fti#i|iiiii*nii to him of ant wparato ihici of 

lh« propriy, 4ifi4«4 m and lit mmlif m% i^mirn^ imIii* 

toll Ihi iill. 
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**»«-|l¥5'i»|4f I# Wf# »i^4 hmirnl Uw 

ttf iU «!#«#« 

01^1111 h$ mm w%ik hf^ s»».v 

dilmmflp^ mm ##l T |4 ,« #¥».«.* 

i»».iil pf ilifs Murth \¥»^l«rti rr-^ir^n^^ »»f Iii4»a. 4i«4 IhIi .-4 

H<»Vi»liiWr. |f%iiriili n will. M%m\ iIip ilii4 «! |«H l5ili*l 

Iii*»r 4 «»r*> iX ^4 li^c»| mi#* 

t^^nvl %t|ir»n4tf Iw «m4i> ptmhvm ili»t wiiniii tsiliiigpa mi.i 

nihf^r |'rr»|i«»riir pti»^i44 "*ii: t|#iii*ii^ a|##wii^l i« n\f ptm 

T II H »n'f Ih« I«i«HiI 4niIii i^hll4f^ iIk- l«« *4 

illlwil 4 iw. »nil m llwiiw«l»t fii|pM*^l ^itiT II H iiifsili.^iil 

kwti*l itiailp olilWfifi, M mjr m m ?ls« mm%i «4 

il«il4 In llin l«itiiil» nlilliltttii Iw^fft «4 mt n 

«liifi4’ Til# i«’*liil' f t»»4 I Ii5« |'fr|^-t^i 

Ilf lt#» WjtlU wiitt ^ti4 lull mn f . II, 

III tliii |}tfi|>|iflT« Iilfl1»*»f il ill liifjl, «ii4 ?ii 

i4 liitn I’Nw 1 liio 

|»r«p#r«3r ##14 iwi4 liii iiii»».fip#i iii»f»ifi mm «r‘|$ii«wi iIh-- 

nilrtiifiii |iiiri>iiii4#>ri. T 1^ fi. 4ii>‘4 lit IWW. |ii«h 4 fn^la 

rdnlilfTii <iiii‘l w<i« ®ti«’ its*'* «'’ii *4 il?» 

l-'frflii'-tll! rt|'«|'i<»4iaf»l, in <Ktl4 |•.*4^> Ifio ©Hil# luf 

|s|*H4lH«i||i ■ '.li |»'5|fvli«f,®'-t®., i#» w||n-\ h** !*«■ f*»« 

i|*wfi»«( <»*f *' lull ** #.,n4 ili© in»v .$>0 4«%i<i w4li 

iHI llml fmtiltii III ill tim lls'iili 

ilinillliiilll^ i|i«i niiiln Ii«s«i4ii.#«» mm «v|«un |^>t f»*.|p|ti|»- 

lir«tt, Oil lili ninw^i *4 iIip ii|i|i>«illiiH»*fi ##*# ll*gSi 

CJplifl., |n»ln(it4 *4 4i®«ii wiiiig «isriiiil4 hma Ii%ii4» |of 

♦%-»ii4i4i»iiiiil iij*«»ii I'litiipsiii ,4 s.li© 4^440 |*iif4i««^ t»vu i|j«> 
P«|.||l**l»f lIlP I«f»l4!|l«»f . nHU 4||0 |4 «||^«'«>4l5>«j |*y 

wfi ill# *4 Hi# #'41 ill® mm fiiily it 

lilii'kjmiil «4 III# 

ilfiid «f III® mmT«nmi«*n titi4isf III# *iill mm to 

Iw ilntofiiiiiiwl |i|p I W fill# *4 *|iiii*|«fs 1^11141* #11*1 #*«l 
illftl lliP ls«»|iif!»l l4» Im fis«i4 III |i# »iilif#lif #114 l#»gwl|i«#. #114 I|^<|| 
j|n fi«iii| liipr# ill I* #t»» »fii®iiiif.iti liiiti liit pa^ti T it ft lintfi 

nil ttlifjMiltlto «wil«sfitil|* . ill# toii#l««f »iifpii4»4 I#* toftilul# ili» 
nj.ui '4l!«r lit® 4*ml|i *4 T. ft H m4 mlih l|i« ii^4« *4 lit# ♦k|il^**|tiPlll 

*Tii|».^fii#iii III III# |if%»|s#fi|i #ii4 4#to»l*w| mpiv tmlf 

tiifclufiil, »ii4 Piilif«i|r in 4 T H H mm iiii#ii4i»l to l«w 

tiMP^ir ii I9t Ilia 

lli«f«4*if% rlililji iin4iif 

T» B tt. III Ills III, iiit4 ytiH' iIm afiimllikiii^ ## ili# iiPti umI# 
liPir, wiiiliM to Ili9 ttnletfnitiit' g| lit Itt lil» tfw fumi 

i.ti| riflit# IW Winltwi Ti# Hill#* biwut^f wti f^f iiiwi^l wHli 

iHi^fil to III# ripiiii mimmi tt#i4pf iimttoil hf ii# 

liltti#4f» Umn IfT, II i. r«»Pi»iM*4 iii#i lliHiitlii wl lii# 

wHiiW ttti ki |np|ii4i^^ lli##»l»y, if»® iPti##fiil #4 
gti# l»y ft ppr#iii Willi ft iiitiiM mtotpiii in li# ## 141 # ii»it upiniiiii in 
II tiitoiftfi# ui 4i*litft pfl»#iti4|iy ii|4fti tlm fft4H%ii iiglil* tIi« 

it|i|»llftiil urim iu4 ptuiM to nniii full puini' 

IwUmii ijul iwii tt»it» «4 III# *4 nil itwifigftfwii tntl ii»«if ♦««* 

titiiliff itiiif tginwi ifpiiM liy ii% Tli# w«*ta 

iil|*^w«l iiii4 llw iWllft fHittiitotl to lit Itifli CIWMl «ti IliftI i^tliiir 
flip iittof iifttif# Ml up if III# mi mm mly 

|wniiitip4 iy ilwir to m lit ptiiittl nf |tt4^iii#fii, totally 
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il in llmi way to oo»ilf«o4 tli# for a p§% 

of ilio into f of llii^ prlbi witloli wonw ki 

tw«t for liio of *^ll ftttd pfowni furflitr lilipiiton., 

Pklttooft. Singh, " Sil 

WII ill. Aol Ho X of mK mmUm f . . - • . , , #48 

WIHDIHfl Ilf*. H## Ap% Ho. ¥I of tfiSS, nooWon liP , * . . SW 

Hw Aol f luiml} Ho, HII of mU 121 . . . , ■ Ml 

‘ WOEKM^H llf««oh of oonirAol h|«~* Hr# hni Ho Kill of lia^ . . ti. I# 
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THE 


INDIIN-LAW REPORTS, 

ailaijatratr 


EEVISI^^L OEIMINAL. ^ ^ , 

*■■ . -f*. 

Before Mr, Justice Tudhall. 

Act Uo, III 0/1867 fBMio Qamh^ng Act J, sect^ms Bxind 4 — Presumption — War- 
• rant not in aocordcmce wUh jerovisions of Act. ^ 

Btdd that a warrant autliorizing tie search of ahf house which the police 
officer -to whom it has issued might think proper to search wae not a legal wa^iifet - 
within the provisions of the Public Gambling Act, 1867. * » 4 •* 

Oae Hargobind was convicted by a Magistrate of tlie first daas 
under sections 3 and 4 of the Public Ganabling Act, 1867, and fined 
Us. 30. Against this^conviction and sentence Hargobind applied, 
in revision to the High Court. On this application two pleas 
were raised. The first was that the warrant under which the* 
alleged public gaming house was searched was entirely illegal, the 
warrant being a general warrant authorizing the search of any 
house which the police officer to whom it was issued might think fit 
to search. The second ground was that the evidence was legally 
insufficient to warrant the ^ conclusion that the house searched 
was used as a common gamipg house. 

Mr A P. for the applicant. 

The Assistant Government Advocate (Mr. JR. Malcomson), for 
the Crown. 

TcTDitfALI., J. : — The .applicant in this caseJhhas been convicted 
un.dejf*eeotiona 3 and 4 of the Public Gambling Act and has been 
fined Es. 30. The two points taken before me are (1) That the 
search carried out by the police was entirely illegal, and (2) that 
it is not proved that the house in question is a gaming house. In 
regard to the first point after examining the warrant I find it was 
issued apparently for the search of any house which the police officer 
to whom the warrant was issued might think proper to search. 
There can be little doubt that the warrai^ was entirely illegal 
and any search under it was not such as wa^^ontemplated by the 
Act. The restilt of this illegal search, however, is merely this, that 
no presumption whatsoever c^ be drawn in accordance with the 


* Orimiaal Eeviaion No, 499 oX 1912 Aoto an order of Q. O. Allen, Magistrate, " 
- first class, of Mirzapur, dated thAlStJi of, January, 1912, 
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Act such aa is allowed by the terms Uioroaf to !>© drawn in the 
case of a legal aeareh. If, however, there 1$ evidence on the 
record to establish that the house wm a gaming *hoiw| and that 
the'preaent applicant was using it as such for his own profit, t,ho 
legality of the conviction cajdnot be questioned, ^ho t^vidom^e ou 
the record is to thd Effect that the house in question belongs to one 
Mohan KAlwar, It was empty anii. Htt©c(uipi0d* This is to bo 
gathered from the evideneo of Bindeshri, one of the dehnice wit- 
nessesA The prosecution evidence shows that Zakir and Hargo- 
bind, the present applicant, with or without the per«ns.si»>n of the 
owner, were as a matter of fact ^ng a room in this buiMing for 
t[i#|^rpo|e of gaming and that roey wore taking a portion of the 
mnnings from the winners. The evidence is to Iho effect that 
arrived gaming was going on. Sixtoen cowries 
Wer6*found ground'^here wa.s also a carpet on the ground, 

Randles and a chira^ were alight. A piece df chalk and a certain 
ismount of cash was also recovered. But it is iiuposaiblo to follow 
the train of thought in the Magi.strato’s mind when ho said that 
the piece of chalk in the present tuise was an instrument of gaming, 
for there is nothing on the record to show tliat it was usikI for that 
purjiW, I| fi iirged that cowries are not iiwlruraontH of gaming 
yik-r «e, amd unless and until there is evidence to show that they 
were used as instruments of gaming, the court has no right to hold 
that they were such instruments. The evidence for tlio prosecution 
is to the effect that gaming was going on and that sixloon cowries 
were on the ground. SuMd is a game which is playotl with sixteen 
cowries and is a very common game in this country for the purpose 
of gambling, though it would have been bettor if the Magistriito 
had made the point perfectly clear by examination of witno.sso.s. 
Still, the circumstances of the case place it beyond doubt, tluit the 
game which was being played was a game of nolahi, for which 
cowries are used as instruments of gaming. In my opinion, 
therefore, the evidence oif thft record is suffioiont to enable the 
Court to hold ^ that tbe^ applicant was using the house in question 
^ a gaming house, dg^ing profit therefrom, and that the cowries 
were instruments of ^mkig and were being used as suoh. In these 
circumstances I do not <©m it necessary to interfere at all in this 
case. The application is dismissed. * ' 

Application dwmiued. 



VOL. XXXV.] ALLAHABAD SEEIES. 3 

APPELLATE CIVIL. 


Before Sir Eonry Biohards, Knight, Chief Justice, and Mr. Justice Banerji. 

PARBATI (Pr.AiHTH'if) «. BAIJ NATH PATHAK 
AHD AHOIHBR {DeFBIN®AOTS).<> 

Cfif t — Mogisiratiofi’-^Oon sent of donor to regisiratmi of deed of gif t of immovable 
property mi eesektial to validity of gift, 

• ijTdZt? that; iti is ossoatial to tiho validity of a gift of immovable property 
that registration of the deed by which such gift is Gficotod should bo either at the 
instance of or with the oonsont of tho donor. Bamamirthai Ayyan v, Qopala 
Ayyan (l) d^sentod from. 

This -was a suit for cancellation of a defed ’of gift of immovable 
property executed by the plaintiff. The claim "vVis based upon 
undue influcnco and fraud ; but these pleas were found against * 
the plaintiff by the courts below, and the. suit was dismissed. The 
plaintiff appealed to tho High Court, where it was argued that the 
gift was not complete without registration, and further that*’ 
registration was not valid unless procured or at least assented to"* 
by the donor. In this case registration had been obtained in 
invitam, and it was argued that the gift was still incomplete 
an<l not binding on tlio donor. The appeal was 'heard by a 
Bench consisting of Kabamat Husain and Chamiee, JJ.', ■ 
who differed, the Ibrinor liokling tliat there was no valid and 
complete gift, tho latter that the fact of registration being obtained 
against the will of plaintiff donor was not sufficient to invalidate 
tho trausa ••tiou. Tiie decree accordingly followed the judgement 
of CxiAMlEH, J. Against this judgement the plaintiff appealed 
under soc.tion 10 of tlie Letters Patent. 

Mr. M. L. Agarwula, for the appellant. 

Tho Hon’ble Nawab Mtbhmmotd Abdul Majid, for the 
rospoudenUs. 

IIIOIIAIIDS, C.J., and Baneeji, J. This appeal arises out of a 
suit in whicli tho plaintiff sought to set aside a deed of gift executed 
by her. Hhc based lier claim upon undue influence and fraud. The 
courtH below, however, liavo found against her upon these grounds. 

It was (umteuded, however, on her bohalfdfhat the deed was not 
rogislc.rcjd at lior iuHtunco or with lior consent, and that registration 

• Appeal No . os o£ lOia uuder sootion 10 of the Letters Patent. 

(1) (1890) 1, L. B., 19 Mad., 433. 


1913 

August^ 3 , 



4 


THl INDIAN DAW RIFOBTS, 


1912 


Pabbaot: 

1 #. 

Baij Nath 
Paxhak . 


I 


[VOIi. XXXV. 

was brought about compulsorily. Tho solo (luosi.ion (o decide, 
therefore, is whether or not it is neocasary in order (hat there 
should be a valid gift of immovable property not only (hat (ho 
instrument should be duly executed nn<l atlesti'd in do' m.'nmer 
provided by section 123 of tho Transfer of Propi'riy Ae(., hut also 

that the registration should be either at tho iirstunec' of or .at least 
with tho consent of tho donor. Tho sootion uun-ely provides thtU, 
the gift should be effected by an instrument exeeuied hy the donor, 
attested by two witnesses and registered. In our opinion .a <loeu- 
ment registered in accordance with tho provisions of the Kegistra- 
tion Act is a registered instrument, and if the doeuinoni. i.s in fact 
duly registered in accordafioe with those provisions the gift is com- 
plete and 'valid. The law does not rvspnrc that tho rt'gisf, radon 
should be at the instance of or with the consent of ( ho donor. The 
appellant relies upon tho case of JRaimmirtht A^yan v. Gopala 
Ayyan (1). It is true that tho learned J udges in that case liold that 
it was necessary that tho document should be regisiored wii-h tiio 
consent of tho donor. They say:—*' We are fudher of t>pijuou that 
a deed of gift being a. voluntary transfer remains nwlum jx’ctum 
until the donor has done all that is nocossary to make ii, legally 
complete.” We do not quite under, staiwl what the learned Judgo.s 
meant by saying that "the transfer remained 7mlum pactum 
until the donor had done all that was nocossary to make it legally 
complete.” The transaction remained nudum pactum, even after 
registration, that is to say, thoro was no tamsideration for it. It 
was a voluntary transfer. It must bo remembered too that at the 
time this suit was instituted nothing remained for the donor to do. 
She had executed tho deed in the presence of two witiw.sses and 
the donee had had the document registered in accordance with tiio 
provisions of the Registration Act. Of course", if tho plaintiff could 
have proved that she was induced to execute tho dood by fraud or 
undue influence, this would bo a good ground for setting tho 
document aside quite irrespective of whether it was rogisterod or 
unregistered. In our opinion tho judgement of our loarnotl brother 
Chamier was correot. We dismiss tho appeal with costs, 

Appml dummed, 

(1) (1806) 1. h. P., 10 Maa„ 488. 
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MISCELLANEOUS CEIMINAL. 

Before Mr, Justice Muhammad Bafiq^. 

EMPEROR V. RAM KISHAN DAS. # 

Criminal Brooedure Code, section ^2^-^Transfer^2Jature of grounds warranting a 
transfer outside the district. 

Where the Magistrate of a district refused to grant an interview to and 
cancelled the arms licence of a person who was under trial for various offences 
before the Joint Magistrate, it was held that these were sufficient reasons for 
transferring the oases against him out of the district, there being also grounds 
for granting a transfer from the court of the Joint Magistrate. Farzand Alt v. 
Sanuman Bfasad (1) followed. 

One Earn Kishan Das, a mahant of Akhara Ram Bagh in the 
Karwi sub-division, stood charged with various oiEfences before the 
Joint Magistrate of Banda. Ram Kishan Das applied to the High 
Court for the transfer of the cases pending against him for reasons 
which will be found set forth at length in the judgement of the Court. 
He further asked that the cases might be transferred outside the 
district of Banda altogether, and his grounds for this prayer were 
two— (1) because the District Magistrate had, whilst the cases 
against him were pending in the Joint Magistrate's court, refused 
to [grant him a personal interview, and (2) because the District 
Magistrate had cancelled his licence for arms. 

Babu Satya Chandra Mukerji^ for the applicant. 

The Government Advocate (Mr, A, E. Ryves), for the Crown. 

Eafiq, J, : — The applicant, Mahant Ram Kishan Das of Akhara 
Ram Bagh, sub-division Karwi, has filed three applications in this 
Court under section 526 of the Code of Criminal Procedure, with 
regard to three criminal cases pending against him in the court of 
the Joint Magistrate of Karwi, praying that those cases be trans- 
ferred to some other court outside the district of Banda on the 
allegation that the district authorities are prejudiced against him. 
The mahant stands charged with the offences of rash ,and negligent 
driving, enticing away of a married woman with criminal intent and 
.committing riot in the course of the abduction of the woman. The 
allegations on which the transfer is sought are, to put them briefly:*— 
(1) that on the 6th of June, 1912, the Joint Magistrate at first 
refused to see the applicant, and when on the latter's repeated 
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request an interview was allowed, the Joint Magistrate told him 
that the applicant was a badmash and ordered him to go away ; (2) 
that the Joint Magistrate had sanctioned the prosecution of the 
applicant for rash and negligent driving ; (3) that the Joint Magis- 
trate received information of the alleged abduction at his bunga- 
low in the middle of the night of the 27th of June, 1912, and went 
at once to the Railway station and issued orders to the police to 
make inquiry ; (4) that the District Magistrate of Banda cancelled 
the applicant’s licence for arms and declined to see him when he 
called to pay Ms respects on the 8th of July, 1912. Nooexplanation 
appears to have been submitted by the Joint or the District Magis- 
trate in reply to the all-egations of the applicant. The learned 
Government Advocate appears to oppose the applications for trans- 
fer. He says that he does not oppose the transfer from the court 
of Mr. Muir, the Joint Magistrate, not because the allegations made 
against Mm are true, but because the defence might possibly call 
Mm as a witness in the abduction case. In the case of transfer 
from the District Magistrate’s court he opposes it strenuously on 
the ground that no case has been made out for imputing prejudice 
to the District Magistrate. For the applicant it is contended that 
what the court has to consider on an application for transfer is 
“ not merely the question whether there has been a real bias in the 
mind of the presiding Magistrate against the accused but also the 
further question whether incidents may not have happened which, 
though they may be susceptible of explanation and may have hap- 
pened without any real bias in the mind of the Magistrate, are 
nevertheless such as are calculated to create in the mind of the 
accused a reasonable apprehension that he may not have a fair and 
impartial trial.” The withdrawal of the applicant’s licence for 
arms and the Magistrate’s refusal to see the applicant before he 
was found guilty by a court of law are circumstances, it is said, 
which are calculated to create in the mind of the applicant a rea- 
sonable apprehension that he may not have a fair and impartial 
trial. In support of his contention the learned counsel for the 
applicant relies on a case of this Court, namely, Farmnd AH v. 
Hanumdn Prasad (1). The learned Government Advocate replies 
that the cancellation of the licence for arms is a matter purely 
discretionary with the Magistrate and his refusal to see a man who 
(1) (1896) I. L. K., 19 All, 64. 
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is standing his trial in a criminal court is not improper, and that 
neither circumstance implies a prejudice in the mind of the Magis- 
trate, nor can it be said to create a reasonable apprehension in the 
mind of an ordinary man that he would not have a fair and impar- 
tial trial at the hands of the Magistrate. Moreover, it is said that 
the case of Farzand AH v. Eamiman Prasad has not, as a rule, 
been followed in this Court. The correctness of the order of the 
Magistrate cancelling the licence for arms, or the propriety of his 
conduct in refusing an interview to the applicant, is not and could 
not be in question in the present application. Nor is it contended 
by the learned counsel for the applicant that the District Magis- 
trate is, as a matter of fact, prejudiced against the applicant. 
What is advanced for the applicant and has to be considered is 
whether the said two circumstances would create in the mind of 
the applicant a reasonable apprehension of not getting «a fair and 
impartial trial” in the court of the District Magistrate. The posi- 
tion of an accused person is always one of great anxiety and sus- 
pense, and incidents, though susceptiole ot explanation and which 
would perhaps pass unnoticed but for the trial he is undergoing, 
alarm him and lead hint to think that his guilt is already believed 
and that his conviction is a foregone conclusion. It is quite possible 
that such an impression has been produced in the mind of the ap- 
plicant by the circumstances referred to above as they very likely led 
him to infer that the District Magistrate was displeased with him. 
It would, therefore, be advisable to grant the applicant’s request for 
transfer. The suggestion that the principle enunciated in the case 
of FaTzoMd AH v. Hanuman Prasad has not been followed in this 
Court has no force, as I find on similar considerations transfers 
were allowed in the following cases, namely, Krishna Nath Te- 
wari V. King-Emperor (1), Inayat Ali Khan v. King-Emperor 
(2) and Muhammad Fazl-uUah v. King-Emperor (3). I 
think it is expedient in the ends of justice that the three cases 
pending against the applicant in the court of the Joint Magistrate 
of Karwi should be transferred to another district. I am told that 
Allahabad is as far from Manikpur, where most of the witnesses 
live, as Banda is, and that it would be convenient to both parties 
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to have the case tried in Allahabad. I order that the three cases, 
against the applicant, be transferred from the court of the Joint 
Magistrate of Karwi to that of the District Magistrate of Allah- 
abad, who will either try the cases himself or send them for trial 
to some other Magistrate subordinate to him competent to try them. 

AppliocUion allowed. 

EEVISIONAL CEIMINAL. 

Before Mr. Justice Muhammad Bafig. 

EMPEROR Y. DBBI PRASAD 

Criminal Procedure Code, sections 4 a'^vd 195(1) — “ Gomjglaint ” — Information 
of the swp^osed commission of offence communicated hy the District Judge to the 
District Magistrate with a mew to the latter taMn g action as a magistrate, 

A Munsif, being of opinion that a doonment filed in a oaso before him had 
been tampered with, communicated his suspicions to the District Judge, who 
thereupon wrote to the District Magistrate, requesting him to take action in 
the matter. Held that the letter of the District Judge to the District Magis- 
trate amounted to a complaint within the meaning of section 195 (o) of the Code 
of Criminal Procedure. Bmperor v. Sundar Sarup (1) followed. 

In this case the Munsif of Havali, Bareilly, coming to tho con- 
clusion that a document filed in a case before him had been tam- 
pered with, communicated his views on the subject to the District 
Judge. The District Judge thereupon wrote to the District Magis- 
trate requesting him to take action in the matter, and the District 
Magistrate initiated proceedings against the person concerned and 
made the case over to the Joint Magistrate. An application for revi- 
sion of the District Magistrate’s order and to set aside the proceed- 
ings pending against the applicant was accordingly preferred to 
the High Court on the ground that there existed no legal founda- 
tion for the exercise of his jurisdiction by the Joint Magistrate. 

Mr. Nihal Ghand^ for the applicant. 

The Gdvernment Adweate (Mr. A. E, Byves), for the Crown. 

Eafiq, J. — ^It appears that in a case pending in the court of 
the Munsif of Havali in the district of Bareilly a document was 
tampered with. The learned Munsif reported to the District 
Judge about the tampering with the document. The latter wrote 
to the District Magistrate to take action in the matter. The case 
was made over to the Joint Magistrate of the district for trial. The 

♦Criminal Revision No. 630 of 1912. 

(1) (1904) i; L. E,, 26 All, 614. 
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applicant, who is one of the accused in the case, has filed this 
petition, under section 439 of the Code of Criminal Procedure, for 
revision of the proceedings pending in the court of the Joint Magis- 
trate. It is contended on his behalf that the Joint Magistrate has 
no jurisdiction to try the applicant and the other accused inasmuch 
as no complaint according to law has ever been filed. It is argued 
that the letter of the District Judge to the District Magistrate, in 
the absence of any proceedings under section 476 of the Code of 
Criminal Procedure, does not fall within the definition of a com- 
plaint, and that section 195, sub-section (1), of the Code of Criminal 
Procedure has no application. In support of this contention the 
learned counsel has cited In the matter of the petition of Mathura 
has (1) and In Re Lakshmidas Lalji (2). A later decision of 
this Court, viz.; Emperor v. Sundar Sarup (3), covers the present 
case. The application is therefore rejected. 

Application rejected, 

APPELLATE OIYIL. 

Before Mr, Justice Sir Henry Qriffin and Mr, Justice Chamier^ 
HIRDEY NARAIN and anothbe (Opposite pasties) v. MRS. M. J, 
POWELL AND anothbe (Objectoes) • 

Act No. I of 1894 (Land Acguisition Act), section SO Compensation — Mode 
of apportioning amount allotted as compensation hetween different interests. 
Where land which is taken up under the Land Acquisition Act belongs to 
two or more persons the nature of whose interest therein differs, the compensa- 
tion allotted therefor must be apportioned according to the value of the interest 
of each person having rights therein so far as such value can be ascertained. 

This was an appeal from an order or decree of the District 
Judge of Saharanpur, made on a reference under section 30 of the 
Land Acquisition Act, 1894, apportioning the compensation payable 
in respect of certain land in which both were interested between 
the appellants and respondent. 

The facts out of which the appeal arose are set forth in the 
following order of remand : — 

Dx, Tej Bahadur Sapru^ for the appellants. 

Mr. A, E. Ryves and Mr. Nihal Ghand, for the respondents. 

^ % — 

• First Appeal No. 351 of 1910, from a decree of E. 0. E. Leggatt, District 

ITudge of Saharaapuz, dated the 14th of July, 1910. 

(1) (1892) I. L. R., 16 All,, 80. (2) (1907) 1. L. E.. 32 Bom., 184. 

(8) (1904) I. L. B., 26 AR, 614. 
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■ Kaeamat Husain and Chamiee, JJ. This is an appeal against 

an order or decree of the District Judge of Saharanpur, awarding 

to the appellants and to the respondent Mrs. Powell of the 
Mks^’m J 7,768-8-0, awarded by ;the Superintendent of Dehra 

PoTVBLii. Dun as compensation for certain land taken up under the Land 

Acquisition Act for public purposes. It is not now disputed that 
Rs. 7,768-8-0 represent the fair value of the property taken up, and 
the only question for decision now is how this sum should be divi- 
ded between the appellants and the respondent Mrs. Powell. The 
Superintendent proposed to award to the appellants tke whole of 
the above sum except Rs. 144 which he considered to be the value 
of Mrs. Powell’s interests in the land. She objected to this, and 
the Superintendent referred the matter to the District Judge. Mrs. 
Powell’s case was that she was virtually the zamindar of the land 
and that the appellants were only nominally zamindars and#were 
entitled at best to compensation calculated on the amount of rent 
paid to them. The rent was Rs. 12 per annum, and her suggestion 
was that the zamindars should be awarded Rs. 144 only. The 
reference by the Superintendent was made to the District Judge 
early in 1910. A date was fixed for the hearing of the case in June 
1910, and it was decided that the case should be taken up at Dehra 
Dun. On some day in June, the exact date is not clear, it seems to 
have occurred to some one that the appellants were interested in the 
case, as of course they were, and on June, the 13th, notice was issued 
to the appellant, Hirde Narain, that the case would be taken up 
on the following day. Notice was served upon Hirde Narain on 
the 13th of June, at 9 p.m. He appeared before the court on the 
following day, and, as the Judge observes, very reasonably asked 
for time. On that day two witnesses only were examined for Mrs, 
Powell and the case was adjourned to June 22nd. It was taken up 
on June 25th. Witnesses were examined on that day and on the 
26th, one witness only being produced by Hirde Narain. Here 
we may mention that although Maharaj Narain seems to have a 
share in the property, no notice was issued to him. But this is not 
made a ground of complaint here, and* for present purposes Maha- 
raj Narain may be disregarded, The object of Mrs. Powell seems 
to have been to prove that occupancy tenants, like herself, were 
entitled to build upon their land also to transfer it to whomsoever 
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they pleased. An extract from the wajib-ul-arz of the village was 
put in, and several witnesses were called and questioned as to the 
rights of occupancy tenants in the village in question and in the 
adjoining villages. It is unnecessary for us to examine this evidence 
in detail. The wajib-ul-arz does not lay down that occupancy tenants 
can transfer their rights. It says only that certain kashtJcars can 
build houses without the permission of the landlord. The oral 
evidence on the point is quite worthless. The District Judge has 
arrived at the conclusion, as we understand his judgement, that 
occupancy tenants in the suburbs of the town of Dehra Dun which 
include the village in question are practically sub-proprietors who 
are entitled to transfer their rights and need only pay a quit rent 
to the zamindars. In arriving at this, conclusion he made use of 
some remarks made by Mr. Dampier in a rent rate report for the 
Dehra suburban circle. It is not contended here that these remarks 
are admissible in evidence. They ought to have been excluded, and, 
even if they are admitted, we consider that they are not sufficient to 
show that Mrs. Powell is entitled to transfer her rights in the land. 
She is recorded, or rather the person through whom she claims, is 
recorded, as occupancy tenant of the land. According to the present 
law she is not entitled to transfer her rights. No issues were fixed 
in the case. The point which the District Judge had to decide was 
how the sum awarded by the Collector as compensation for the land 
was to be divided between the claimants, and a definite issue should 
have been struck on this question. The sum awarded by the 
Collector should be apportioned between the appellants and Mrs. 
Powell in proportion to their interests in the land. On the one 
hand we have the zamindars entitled to receive Rs. 12 per annum as 
rent; on the other hand we have Mrs. Powell, an occupancy tenant 
of the land, receiving according to the evidence Rs. 40 from her 
sub-tenants, so that at first sight it would appear that the respec- 
tive values of the interest of the zamindars and Mrs. Powell are in 
the proportion of 12 to 28, and it is in this proportion that the sum 
awarded by the Collector has been divided tetween them by the 
District Judge. The appellants take objection* o this on the ground 
that the learned Judge has not taken into consideration the fact 
that whereas the rents received by Mrs. Powell were fixed quite 
recently, the rent payable by Mrs. Powell to the appellants was 
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fixed as long ago as 1890. They point ont that a land-holder 
may sue an occupancy tenant for enhancement of the rent on the 
ground stated in section 43 of the Tenancy Act, and they contend 
that inquiry should be made as to whether Mrs. Powell was not at 
the date of the acquisition of the land paying rent at a rate below 
the prevailing rate paid by occupancy tenants for lands of similar 
quality and with similar advantages, and also that there has been a 
rise in the average local prices of staple food crops during the 
currency of the present rent. Owing to the fact that no issue was 
struck in this case the necessity for making a proper kquiry into 
the respective values of the interests of the parties has been over- 
looked. It has been held in more than one case in the Calcutta 
High Court that where a sum is to be apportioned between a land- 
holder and a subordinate tenure-holder, the respective values of the 
interests of the two should be ascertained, and, if possible, some- 
thing should be awarded to the land-holder on account of the possi- 
bility that he may be able to have the rent of the subordinate 
tenure-holder enhanced. Mutatis mutandis what was said in 
those cases applies to the present case. If it can be shown that 
the land-holder was at the time of the acquisition of the land 
entitled to have the rent enhanced, there would be no difficulty in 
ascertaining to what extent the rent might have been enhanced had 
the land not been acquired by the Government. There is some 
evidence that the land-holder took steps to have the rent enhanced, 
but abandoned them. Considering that notice of the case was 
given at the last moment to the appellant, and considering that no 
attempt has been made to ascertain the respective values of the 
interests of the parties in the land, we think that a further inquiry 
should be held. Under order XLI, rule 25, we remit to the court 
of the District Judge the following issue : — ^What are tte respective 
values of the interests of the appellants and Mrs. Powell in the 
land in question ? Further evidence may be admitted on both sides. 
On return of the finding ten days will be allowed for filing objec- 
tions. 

On receipt of the finding the following judgement was deliver- 
ed 

GHMnN and Chamiee, JJ. ; — This case was remitted to the 
District Judge in order that he might ascertain the respective values 
of the interests of the appellants and Mrs. Powell in the land in 
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question for which the Superintendent of Dehra Dun has awarded 1912 
under the Land Acquisition Act a sum of Es. 7,768-8-0. The — 
learned Judge rightly, as we think, set himself to ascertain what Haeain 
were the respective rights of the appellants and Mrs. Powell in the mbs. M. J. 
land. He came to the conclusion that Mrs. Powell was what he 2 *owell. 
calls an ahadi tenant^ having a right to build on the land and to 
transfer it, that the interest of the appellant in the . land was worth 
no more than Es. 1,060, and that the balance of the sum awarded 
by the Superintendent of Dehra Dun, namely, Es. 6,708-8-0, should 
be given to Mrs. Powell. But in case this’ Court did not agree 
with the view that Mrs, Powell was an ahadi tenant, he went on to 
ascertain the values of the respective rights of the parties in the 
case on the assumption that Mrs. Powell was an occupancy tenant 
of the land. He found that the annual value of Mrs. PowelPs 
interest as an occupancy tenant was Es. 22, and the annual value of 
the appellants' interests as landlords was Es. 11. He then suggest- 
ed that Mrs, Powell should be given a sum of Es. 352, that is, sixteen 
years' purchase of the annual value of her interests and that the 
balance should be given to the appellants. We are unable to 
accept either of these conclusions in their entirety. Mrs. Powell, 
or rather the person through whom she claims, is recorded as an 
occupancy tenant of the land. There is really no evidence as to the 
circumstances in which, or even as to the time when, Mrs. Powell's 
predecessors first obtained the land. Both sides have indulged in 
much speculation as to what their respective rights must be. One 
fact stands out clearly, namely, that for the last fifty or sixty years 
the land has been used for agricultural purposes, and in the absence 
of definite evidence as to the respective rights of the parties in the 
land, we think that the sum awarded should be divided between 
them in proportion to the values of the interests hitherto enjoyed 
by them, after making due allowance for the possibility of the rent 
being enhanced. We accept the finding of the District Judge that 
the annual value of Mrs. Powell’s interest in the land is Es. 22, 
tod that the annual value of the appellant’s interests is Es. 11. 

But it seems to us that the whole sum awarded by the Superintend- 
ent should be divided amongst them in proportion to the value of 
their interests, and that there is no justification for what the 
learned Judge has done, namely, give Mrs, Powell sixteen times 
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the value of her interest and give the appellants the whole of the 
balance. It would be as wrong in our opinion to give the appel- 
lants sixteen times the value of their interests in the land and to 
give Mrs. Powell the whole of the balance. The result is that we 
hold that the sum in question should be divided in the proportions 
of ird and frds, ^rd going to the appellants and frds to Mrs. 
Powell, that is to say, Rs. 2,590 to the appellants and Rs. 5,178-8-0, 
to Mrs. Powell. The decree ofthe court below is modified accord 
ingly. 

Decree modified. 

Before Sir Henry BichardSy Knight , Chief JusticCy and Mr, Justice Banerji, 
JAGAN NATH and another (Pdaintieb’s) v. AJUHHIA SINGH (Defendant.)* 
Act (Local) JKo, II of 1901 (Agra Tenancy ActJ^ section 95 — Civil and 
Bevenue Courts-- Jurisdiction — Dispute hetiveen rival claimants to a tenancy. 

Held that the question of title to a tenancy arising hetwoen rival claim- 
ants to that tenancy is a question which is cognizable by a civil court and is 
not a matter coming within the purview of section 95 of the Agra Tenancy Act, 
1901. Bhup V. Bam Lai (1) followed. Zubeda Bihi v. Sheo Charan (2) and 
Hamid Ali Shah v. Wilayat Ali (3) referred to* 

The facts, of this case were as follows : — 

The plaintiffs brought a suit in a Court of Eevonue under 
section 58 of Act No. II of 1901, for ejectment of the present 
defendants from a plot of land which they claimed as their occupancy 
holding and which, they alleged, had been sub-let to the defendants. 
The defendant claimed that he was not a sub-tenant, but that the 
land was his occupancy holding, and he also applied to the Revenue 
Court for correction of the revenue registers in^ which the plaintiffs 
were recorded as occupancy tenants of the land in dispute. The 
Assistant Collector dismissed the plaintiffs' suit on the ground that 
there was a defect in the frame of the suit. He, however, in the 
proceedings taken for the correction of revenue registers, accepted 
the ’ defendant's plea and directed the defendant’s name to be 
entered as occupancy tenant of the plot in dispute, The plaintiffs 
then brought the present suit in the civil court on the allegation 
that the defendant having denied the plaintiffs' title was liable to 
ejectment as a trespasser. The defendant pleaded that the suit 
was not maintainable in the civil court. 

*Appeal No. 59 of 1912, uadoi seofiou 10 of the Letteis Patent. 

(1) (1911) I. L. B.. 83 AU., 796. (2) (1899) I. L, B.. 28 All., 83. 

(3) (1899) I. L. E., 22 AU., 93. 
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The courts below decreed the claim. 

The defendant appealed to the High Court, and the appeal, 
coming before a single Judge of the Court, was decreed and suit 
dismissed in the following judgement : — 

“ The plaintifis in the present suit brought a suit against the first defend- 
ant under section 58 of the Agra Tenancy Act, alleging that he was a tenant 
at will of certain land. The first defendant replied that he was the occupancy 
•tenant of the land, and he at once took steps by instituting another proceeding 
to have the revenue record corrected. Both cases came before the Assistant 
Collector together and were disposed of by one judgement. The suit under sec- 
tion 68 was^taken on appeal to the Commissioner, who decided that it was not 
maintainable, because one of the present plaintiffs did not wish to eject the 
defendant. The result was that in that suit no decision was given as to the rights 
of the first defendant. Meanwhile the revenue record had been corrected in the 
manner suggested by the first defendant. The plaintiffs instituted the present 
suit in the court of the Munsif, saying that the first defendant had taken the land 
from them as a tenant, that he had resisted the suit under section 68, that when 
doing so he had pleaded that he was the occupancy tenant of the land, and that 
this amounted to a denial of the plaintiffs* title, with the result that the plaintiffs 
were entitled to treat him as a trespasser, and they asked for a decree for posses- 
sion against him. The Munsif decreed the claim, and his decision was confirmed 
by the Subordinate Judge on appeal. In second appeal it is contended on behalf of 
the first defendant that the suit is not maintainable. It appears to me that this 
contention is sound and must be accepted. The plaintiffs admit that the first 
defendant was their tenant. They say that he is liable to be treated as a trespas- 
ser, because he set himself up as an occupancy tenant. Bef ore I can hold that 
the defendant, who admittedly was till recently a tenant of some kind, has 
become a trespasser, I must hold that he was wrong in claiming to bo an occu- 
pancy tenant of the land. I cannot decide that he was wrong in claiming to be an 
occupancy tenant without trenching on the jurisdiction of the rent court. The 
question whether a person is a tenant at will or an occupancy tenant is one in 
respect of which a Suit can be brought under the Tenancy Act, and the decision 
is reserved exclusively for the revenue court, I hold that the present suit is not 
maintainable. I allow the appeal and dismiss the plaintiffs* respondents* suit 
with costs in all courts, I have said nothing about the effect of the order that 
the revenue record should be corrected, for it is nofc clear whether it was made 
under the Revenue Act or was a declaration made under Tenancy Act. ** 

Against this judgement the plaintiffs appealed under section 10 
of the. Letters Patent. 

Bahu Fiari Lai Banerji, for the appellants. 

The mere fact that the plaintiffs alleged the defendant to be 
their tenant in the former proceedings in the revenue court did not 
estop them from now alleging that the defendant having denied their 
title had become a trespasser, and on the pleadings in the present 
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suit; it is quite clear that the suit is maintainable in the civil court. 
The defendant never pleaded in the former suit, nor does he plead in 
the present suit, that he is the plaintiffs’ tenant, and the revenue 
court not having decided that the relationship between the partieg 
was that of landlord and tenant, there was nothing to prevent 
the present suit being maintained in the civil court : Zuheda Bibi 
V. 8heo Oharan (1), Hamid AH v. Shah Wilayat AH (2). 

Moreover, the dispute in the present case was not a dis- 
pute between landlord and tenant but was a dispute between 
two rival tenants relating to a tenancy, and such a question 
was not exclusively reserved for the revenue court but could be 
decided by a civil court. The point is further covered by authority : 
Bhup V. Bam Lai (3). 

Maulvi Shaji-m-zaman, for the respondent 

The case relied on relates to a dispute between two rival clai- 
mants to tenancy on succession. Moreover, the plaintiffs having 
alleged that the defendant was their tenant, and having brought their 
suit in the revenue court for his ejectment could not bring the 
present suit in the civil court : Narain Singh v. Qovind Ram (4). 

Babu Pktri Lai Banerji was not heard in reply. 

Eichaeds, 0. J. — This Letters Patent Appeal arises out of a suit 
in which the plaintiffs sought to recover possession of certain im- 
movable property, treating the defendant as a trespasser. The 
facts, so far as I consider them material, are as follows. Prior to 
the institution of the present suit the plaintiffs brought a suit in 
the revenue court seeking to eject the defendant as their sub-tenant, 
l^hey claimed that they were the occupancy tenants and that the 
defendant was their sub-tenant. The plea put in by the defendant 
was that he was not' a sub-tenant but the occupancy tenant of the 
holding. The Assistant Collector was of opinion that the defend- 
ant was, as he alleged, the occupancy tenant. In other words he 
held that the relation of landlord and tenant did not exist between 
the plaintiffs and the defendant. As a result of this finding the suit 
for ejectment in the revenue court necessarily failed. There was 
an appeal to the Commissioner who held for other reasons that the 
ejectment suit brought by the plaintiffs failed. The plaintiffs then 
instituted the present suit to get possession of the property. The 

(1) (1900) I. L. E., 22 All., 83. (8) (1911) I. L. B, 38 AU., 795. 

(2) (1900) I. L. B., 22 AU., 98. (4) (1911) 8 A. L. J. B., 431. 
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question of course upon which the success or failure of the suit 
depended was whether or not the defendant was the occupancy 
tenant. The learned Munsif decided injiis favour. On appeal the 
learned Subordinate Judge confirmed tl'ie decision of the Munsif. 
On second appeal to this Court a learned Judge held that the 
present suit was not cognizable by the civil court and on that 
ground allowed the appeal and dismissed the plaintiflfs' suit. 

It seems to me that the question of title to a tenancy arising 
between rival claimants to that tenancy is a question which is 
cognizable by a civil court. This has been decided, I think, in 
principle in the case of Zubeda Bibi v. Sheo Ckaran (1), in the 
case of Hamid Ali Shah v. Wilayat All (2) and in the case of 
Bhup V. Ram Lai (3j. The learned judge of this Court says : — - 
Before I can hold that the defendant who admittedly was till 
recently a tenant of sopae kind, has become a trespasser, T must 
hold that he was wrong in claiming to be an occupancy tenant of 
the land. I can not decide that he was wrong in claiming to be an 
occupancy tenant without trenching on the jurisdiction of the rent 
court.' The question whether a person is a tenant at will or an 
occupancy tenant is one in respect of which a suit can be brought 
under the Tenancy Act and the decision is reserved exclusively for 
the revenue court. ” I cannot altogether agree with what the 
learned Judge has stated above. It is quite true that if a person 
was claiming to be an occupancy tenant, whilst his landlord was 
contending that he was a mere tenant-at-will, this would be a ques- 
tion ^exclusively triable by the revenue court. But that is not the 
question in the present suit. The question in the present suit 
is, * to whom does the tenancy belong, does it belong to the 
plaintiffs or the ^defendant ? ' If the tenancy belongs to the 
plaintiffs, then they are clearly entitled to treat the defendant 
as a trespasser, having regard to the plea that he put forward 
in the revenue court, in which he totally denied their title and 
claimed that he alone was the occupancy tenant. If, on the 
other hand, the tenancy belongs to the defendant,, it is quite clear 
that the plaintiffs’ suit must be dismissed. It has been contended 
that the " present suit is of the nature mentioned in section 95 of 
the Tenancy Act. In my opinion it is only necessary to read 
(1) (1899) L L. B., 22 AU., 83. (2) (1899) I. L. B, 22 All., 93, 

(3) (1911) I. L. B., 83 AH., 795, 
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tlie opGuing words of that SGction to so© that th© section deals with 
questions arising between landlord and tenant and that it does not 
in any way apply to rival claimants to any of the various classes 
of tenancy mentioned in the Tenancy Act. 

I, therefore, would allow the appeal, as no other question 
arises. 

Baneeji, J.— I am also of opinion that the jurisdiction of the 
civil court was not excluded hy reason of the provisions of the 
Tenancy Act. The suit in this case would be cognizable by the civil 
court unless it came within the purview of any of the clauses of sec- 
tion 95 of that Act. I adhere to the view expressed in the case 
Bhup V. Ram Lai (1) that where a dispute arises between rival 
to a tenancy that is not a matter which can be determined 
under section 95. In the present case the dispute is between persons 
who claimed to be entitled to the tenancy. . There is no question as . 
between either of them and the landlord. The plaintiffs allege that 
the defendant is a trespasser, and they claim to eject him as such. 
Such a suit could not be brought in the revenue court, and the 
only court which could take cognizance of it is the civil court. 
It is true that the plaintiffe sued in the revenue court to eject 
the defendant on the allegation that the defendant was their sub- 
tenant. Had the revenue court decided that question and held 
that the defendant was the tenant of the holding, there might 
have been some difficulty in the plaintiffs’ way ; but in this case, 
as pointed out by the lower appellate court, the Commissioner 
did not determine the question whether the plaintiffs were the 
tenants of the holding, or the defendant was so. He dismissed 
the plaintiffe’ suit by reason of a defect in the frame of the 
suit. So that the question “ who is the tenant of the holding ” 
remained undecided by the revenue court. As both parties claimed 
to be tenants, the question was one between rival claimants to 
the tenancy, and it could not be taken into the revenue court in 
any of the forms of suits mentioned in section 95 of the Tenancy 
Act. The civil ciprt therefore had jurisdiction to hear the case. 
On the merits that court found in favour of the plaintiffs. They 
were therefore entitled to the decree which was granted by the 
courts below, and this appeal must prevail. 

(1) (1911) X L. Jl., 33 All,, 78§. 
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certain land. The conditions of the tenancy are determined by a 
registered qaMUiat, dated January the 3rd, 1907. By this 
instrument the defendants contracted to pay to the plaintiff for 
the use and occupation of this land an annual rent of Rs. 99, and 
they further contracted that they would also render to the plaintiff 
certain zamindari dues (rasum zamindari) which are set forth 
in detail, and that in the event of their failing to do so, the 
plaintiff might claim the cash value of the said dues along with 
the rent. It may be convenient at once to state what these dues 
were. The defendants were to deliver to the plaintiff annually 

1 jar containing treacle or raw sugar, 25 bundles of cattle fodder, 

2 bundles of hhusa, 4 jars containing sugarcane juice, 1 basket- 
load of cow-dung cakes, and 5 palcka seers of hemp. The de- 
fendants further undertook to give the plaintiff the use of a cart 
and bullocks when necessary. ''We are not concerned in this 
case with the payment of the cash rent of Rs. 99. Either it has 
been paid, or at any rate it is not claimed in thk suit. The suit 
as brought appears to be one for damages for broa(5li of a contract 
in writing registered. It claims the cash value for five years of 
these zamindari dues which, it is alleged, the defendants failed to 
render though bound under contract to do so. The plaint itself 
suggests no basis of valuation in respect of the vague agreement 
to supply a cart and bullocks “ when necessary," but the damages 
for breach of this stipulation are stated at Rs. 15. In respect of 
the remaining articles wliich the defendants contracted to supply, 
the claim appears to be for their cash value at certain rates. The 
court of first instance, the Munsif of Muzaffarnagar, framed four 
issues, the first two of which were whether the suit is in fact one 
for recovery of cesses, and therefore not maintainable by reason of 
the provisions of sections 56 and 86 of the United Provinces Land 
Revenue Act, Local Act No. HI of 1901, and whether the suit is 
not cognizable by the civil court. Having found against the 
plaintiff on each of these issues, the Munsif dismissed the suit. 
On appeal the learned District Judge held that the suit was essen- 
tially one for arrears of rent. He Md further that it ought to 
have been filed as a suit for arrears of rent in the court of an 
Assistant Collector, and that by. reason of the provisions of sec- 
tions 196 and 197 of the Agra Tenancy Act, Local Act No. II of 
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1901, it was incumbent upon him to deal with the suit on its 
merits. He, therefore, remanded the case for trial of the re- 
maining issues, and in the exercise of the discretion conferred upon 
him by section 197 aforesaid, he addressed his order of remand to 
the court of the Munsif. The defendants come to us in appeal 
against this order of remand. It is contended on their behalf that 
this is not a suit to which sections 196 and 197 of the said Act 
apply, and further that in any case the suit is one for the recovery 
of cesses, and that the Munsif’s order dismis^g thi same should 
be maintained. We have heard arguments af- considerable length 
on both points. In respect of the first point, we are content to 
remark that if we could have accepted the view of the learned 
District Judge as to the nature of the suit, we should have been 
prepared to hold that he had jurisdiction to deal with it under the 
sections of the Agra Tenancy Act already referred to. We are, 
however, of opinion that the other ground taken in appeal must 
prevail, and ths^the Munsif’s order idismissing the suit was right. 
The learned District Judge says that this must be regarded as a 
suit for arrears of rent, because there is nothing to prevent a 
tenant from contracting to pay a portion of his rent in cash and 
another portion in kind. This view of the case is open to objec- 
tions on various grounds. As a matter of fact, the contract before 
us is not one to pay a portion of the rent in cash and another 
portion in kind. There is nothing in the terms of the contract to 
suggest that the various articles which the defendants undertook 
to supply were to be the produce of the fields in suit. The cow- 
dung cakes certainly could not be the produce of their fields, nor 
had the covenant regarding the cart and bullocks anything to do 
with the produce of the fields. Nor would it be possible to under- 
stand the contract of lease as a whole as binding the defendants to 
cultivate sugarcane or hemp every year on some portion of the 
land in order to supply the products of such cultivation to 
their landholder. Moreover, the suit as brought was not a suit 
for arrears of rent. The covenant, if enforceable at all, was 
enforceable according to its terms, namely, that the cash value 
of' the zamindari dues was to be claimed along with the rent. The 
fact that the plaintiff failed to do this, and endeavoured to briug 
his case before the court on a, different basis, shows that he was 
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conscious of some inherent weakness in his position. That weak- 
ness was undoubtedly an apprehension on his part that rent courts 
at any rate would treat to suit as a claim for cesses and nothing 
else. We would refer to Mr. M. L. Agarwala's valuable Com- 
mentary on the United Provinces Land Revenue Act (No. Ill of 
1901), under section 56 of the said Act, for an elaborate discus- 
sion of the question of cesses in these provinces. The term i^i 
nowhere defined, and its meaning has been the subject of discus- 
sion by this Court in various reported cases. We may refer to 
Abdul Hai v Nathm (1), Sadanand Pande v. Ali Jan (2) and 
Sheoambar Ahir v. The Collector of Azamgarh (3). It is clear 
that the cesses referred to in section 56, aforesaid, cannot he pay- 
ments for some purpose of public convenience such as were sug- 
gested by a Judge of this court as consonant with the primary 
notion of the word “ cess ” in the first of the rulings above re- 
ferred to. Taking the words of the contract between the parties 
as they stand, the position seenas to us fairly clear. The plaintiff 
in this case was giving the defendants a perpetual lease of certain 
land at a cash rent, and no doubt felt that in so doing he was 
conferring something of a favour. He had, or conceived himself 
to have, a claim for certain customary dues payable by his tenants 
on account of the occupation of the land, dues which are of the 
nature of rent and payable in addition to the rent of tenants. 
These customary dues have not been recognized by the Settlement 
Officer at the last settlement, and no doubt the plaintiff was aware 
that he could not maintain any suit for the recovery of the same 
apart from some special contract. He endeavoured, therefore, to 
bind the defendants by the express terms ,of the contract to pay 
biTTi the said dues. We are, both of us, of opinion that this con- 
tract cannot be enforced. The test which the Board of Revenue 
has applied m its directions to Settlement Officers regarding the 
question of recording or not recording customary dues of this 
nature, is that a cess may be recognized when it is of the nature 
of a fixed sum calculated on the rent, or on some other defined 
basis. “ Thus if the tenant is admitted to pay regularly on his 
rent one anna in the rupee, or one seer in the maund as hharah 
that will be a cess which should be deemed to form part of to 
(1) (1903) 1 A. L. j., 637 (540). (2) (1910) I. L. E., 82 All., 193, 

(8) (1912) I. L. B„ 84 AE., 868. 
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rent. If the so-called cess is said to be so many bundles of hhusa 
or cakes of fuel or the like, it cannot be admitted to be part of the 
rent and should not be recorded/’ In the opinion of one of us the 
claim in the present case can only be regarded as a claim for a 
cess within the meaning of section 56 of the Land Eevenue Act, 
and is as such barred by the provisions of that section. The other 
of us inclines rather to treat the suit on its original basis as a suit 
for damages for breach of contract, and in this view the suit 
must fail, and this for two reasons : on the terms of the contract 
itself the cash value of the zamindari dues, if . not rendered, was to 
be claimed along with the rent and not by way of separate suit for 
damages.. In the second place the contract as it stands appears to 
be contrary to public policy and intended to defeat the object of 
the provisions of the Land Eevenue Act, particularly of sections 
56 and 86. The object of the Legislature seems to have been to 
rid the courts once and for all of claims for customary dues or 
services of a vague and uncertain nature, the precise value of 
which would be diiSScult, if not impossible, of determinatioru 
Landlords claiming to be entitled to receive by way of customary 
dues or services something more from their tenants on account of 
the use and occupation of their holdings over and above their rent 
were required to bring such claim before the Settlement OfiScer 
at the time of settlement, and the latter was to judge once and for 
all whether such claims could in their nature be admitted and 
recorded. The general policy of the Act is that the Government 
may be assured that land-holders were not receiving from their 
tenants on account of the use and occupation of their holdings 
any payments which were not recognized either under the head of 
rent or under the head of cesses in the public records which form 
the basis of assessment for the Government demand. The con- 
tract before us seems to be opposed to the policy of the law and 
in contravention of its provisions. We are, therefore, agreed 
that this appeal must prevail. We set aside the order of remand 
passed by the lower appellate court and restore the decree of 
the court of first instance dismissing the suit. The plaintiff will 
pay the costs of the defendants throughout. 

Appeal alhvjeck 
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The same reasoning may apply to courts of justice and many other 
public buildings to which the public from time to time resort. It 
seems" to us far from likely that such was the intention of the 

Legisi^ure. _ ^-^ 4 # ,, , ^ 4 

,;Next, bearing in mind that when we interpret an Act like the 
present, which is an Act encroaching on the rights of th 4 subject^ 
we have a right to expect that the Legislature will manifest its 
intention plainly, if not in express words, at least hj dear Implb 
cation and beyond reasonable doubt [Maxwell's Interpretation . of 
Statutes, 4th Edition, page 429, and cases cited therein]. On turn- 
pg to the actual words used we find a number of places mentioned 
places ^ which may be inspected and regulated. Each of these 
k divided from the place following it by a comma. With the ex- 
ception of * 'dairies and bakeries," which are lumped in one, each 
place is separately named and falls into a separate category. The 
last category appears to include places of public entertainment 
and resort, and we hold that if it had been the intention of the 
Legislature that places of public resort which are not) places of pub- 
lic entertainment, should be inspected and properly regulated, the 
two kinds of places would have been separately named. In our 
opinion the word, "public entertainment and resort" cannot be read 
distributively. The one argument that tells against this interpre- 
tation is the collocation of dairies and bakeries in this very same 
section 128 (i). But whether this was due to an oversight 

or to some other case, we need not in this cause consider. 

; ' Furthermore, we doubt whether it was ever the intention of 
t 1 ^ 4 ^gfeiaturel in section 128 (h) (i) to provide for the regulation 
of streets. Provisions for regulation of streets occur in other 
of the’^Acti and it seems a forced idea to talk of providing for 
ihspe^TO street or the land adjoining the same. 

Finally, w^nght add, that the word 'entertainment'— so far 
as Mr. Murray's Dictionary is any guide— could not properly be 
applied to a street or a patri adjoining a street. 

For all these reasons, we have arrived at the conclusion that the 
rule with the breach of which Imami is charged was not a rule 
which the Municipal Board of Allahabad was empowered to pass 
under section 128 (h){i). We, therefore, set aside the conviction 
and direct that the fine, if paii^% refunded. ' 


: . ti. 

dtlowed. 
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, Before ISir Sefiry Eichafds, Knight, Chief Justice, Mr. Justice Banerji and 

Mr. Justice Tudball. 

* f DEBT PBASAD (Dsfendant) v. BHAGWAN DIN and othees 

;■* {Bdaintiees).* . ■ . . 

BfC^rqprietary tenant^Sale by one of several co-owners holding sir land of Ms 


wndimded mmindari share — Vendor ex^raprietary tenant of all the co-parceners ^ . 
^ merely of his vendees. 

: - ' Where th^ bwner of an undivided share mskpatti sells his zamindari rights" 
and hecomea aU exproprietary tenant of the sir land held by him he becomes 
the tenant as regards such land, not merely of his vendees but of all the co-sharers 
ia|fcB 2 )a«i. ^ ^ *4" ’ ; 

This was an appeal under section 10 of the Letters tattot ffSit 
a judgement a single Judge of the Court. The facts of the 
ca^ from the judgement under appeal, which was as 

follows: — 

*'The plaintifis are the proprietors of a one anna share otpatU Earn Dayal. 

The defendants 2 to 4 owned the rea3aining 34 annasAhare in the same 
Their right to this share ha sheen acquired by defendant No. 1; Debi Prasad. 
Defendants 2 to 4 were in possession of certain plots, some as sir, some as hhud* 
hasht, and some for a period of less than twelve years. The plaintiffs in this suit 
sought for a declaration of their right to collect their proportionate share of the 
rent payable by defendants 2 to 4 on the lands in this patti. The courts below 
have decreed the plaintiffs’ suit only in so far as the plots in the possession of 
the defendants 2 to 4 as non-occupancy tenants are concerned. The courts 
below are of opinion that the defendant Debi Prasad, who has acquired the pro- 
prietary rights of defendants 2 to 4, was alone entitled to collect the rent payable . 
by defendants 2 to i, on the land held by them as ex-proprietary tenants. The 
plaintiffs appealed and an objection also has been filed on behalf of the defend- 

ants. An issue was remitted by this Court to ascertain. 

No. 1, Debi Prasad, has oolleoted the entire rent from defenda^Jt^ to 4, hS^©^, 
or whether the plaintiffs had been coUeoting their ppportihhate share of Ihe 
rent payable by these tenants. The finding of the court below on this issue m 
that the plaintiffs have been collecting their proportionate share of rent due *'"^**.; 
from defendants 2 to 4 direct. This finding is in favour * of the plaintiffs 
appellants. The learned advocate who appears on behalf of the defendants 
supports the view taken by the court below and contends that his clients as , 
purchasers of the rights of defendants 2 to 4 are entitled to collect the rent pay- 
able by these defendants on land held by them as ex-proprietary tenants to tha 
exclusion oi the plaintiffs. The right of the plaintiffs to a share in the profits 
is not denied. In my opinion this appeal must succeed. The patti is an undivi- 
ded one. The defendant No. 1 acquired the proprietary rights of defendants 2 
to 4. Thereupon defendants 2 to 4 became the ex-proprietary tenants of the 


tl No. 8 of 1912, under 


10 of the Letters Patent. 
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eatixe body pf oo-sbarera. No provision of law baa bean pointed out to mo which 
confers on defendant No. 1 the exclusive right of ooUooting rent from defendants 
2 to A in respect of land held by them as ox-propriotary tenants. No custom or 
contract to that efieot has beon pleaded. 1 allow this appeal, sot aside the 
decree of the courts below and decree the suit for a declaration that the 
. pia^ta-fla are entitled to recover rant from defendants <2 to d to the extent of 
their share in respect of aUthe lands in the occupation of defendants 2 to 4 as 
tenants. The plaintiffs shall obtain their costs throughout.” 

The defendants appealed. 

The Hon’ble Dr. Sundar Lai and Pandit VisJmu Bam Mehta, 
for the appellant. 

Munshi Haribans Sahai and Pandit Uma Shankar Bajpai, 
for the respondents. 

Eichaeds, C. J. and Banbbji and Tddball JJ Tins appeal 
arises out of a suit in ■which the plaintiffs claimed a 
declaration that they were zamindars and owners of one anna out 
of a 4| anna share in each of the plots in dispute which were 
detailed in the plaint and are entitled to realize the rent 
from the defendants 2 to 4. The facts are— that ono Earn Dayal 
owned a patti called Patti Earn Dayal, the extent of wliich was 4J 
annas of the mahal. After his death, in some way which it is 
unnecessary to consider, a one anna fractional share therein went 
to the plaintiffs and the remaining 3| annas went to the 
defendants 2 to 4. The rights of the defendants 2 to 4 have been 
acquired by defendant No. 1, the result of which was that 
defendants 2 to 4 became ex-proprietary tenants of the sir which 
they held prior to the acquisition of their proprietary rights by 
defendant No. 1. The real question is whether the defendants 2 to 4 
are, in the events which have happened, the ex-proprietary tenants 
of the defendant No. 1 or the ex-proprietary tenants of all the 
proprietors in the patti, that is to say, of the plaintiffs anJ 
defendant No. 1. This was the question which came before a 
learned Judge of this Court, from whose judgement this appeal 
under the Letters Patent has been preferred. The learned Judge ’ 
came to the conclusion that the defendants . 2 to 4 Were the 
ex-proprietary tenants of all the proprietors of the patti, and 
hot of the defendant No. 1 alone. In our opinion this, in view of 
the circumstances of this case, is correct. It seems to us that prior 
to the sale all the co-sharers, in the patti were the proprietors of all 
the plots that went to make up the patti, irrespective of the sir 
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riglits of the several co-sharers. For the purpose of distribution 
of profits a hypothetical rent is in a case like the present fixed 
upon the sir land, and all the oo-sharers share in this hypothetical 
rent. It is quite clear that if the proprietary body were the 
l^oprietors of the air prior to the sale, the particular co-sharer 
who sells his proprietary rights cannot transfer anything more than 
his own shara In other words, he is not entitled to sell the whole 
proprietary title in the land which he held as sir. We think 
it logically follows that as soon as the co-sharer ceases to be 
a ccrsharer and becomes an ex-proprietary tenant of his sir, 
he becomes the tenant of all the co-sharers in the jpatti including 
^ the purchaser of his share. The plaintiffs were therefore entitled 
to share in the rent payable by the defendents 2 to 4. It is to be 
noted that this is not a case where the vendor is really the sole 
owner of the proprietary title in the lands which he holds as sir. 
There are some such cases. We dismiss the appeal with costs. 

Appeal dismissed^ 



EEVISIONAL CEIMINAL. 


Before Mr. Justice Muhammad Bafiq. 
LANGEIDGE i;. ATKINS * 


Criminal Procedure Oode^ section 11^— Jurisdiction — Place where consegmnce 
of aM ensued — Act iVb. XL V of 1860 (Indian Penal Code J, section 406— 
Criminal breach of trust 

Held that the loss caused to the person beneficially entitled to property 
through a criminal breach of trust is a consequence which completes the ofienoe, 
and a prosecution will therefore lie at the place where such loss occurred. 

Qw&nmEm;presB Y.OHrien (L) andi Hm'j^eror "7. Mahadeo (2) followed. Babu 
Lai V. Ghansham Das (3), Ganeshi Lai v. Hand Kishore (4) and Sirdar Meru 
V. Jethdbhai Amirbhai (6) distinguished. Hirhhe Bam v. Kallu Bam (6) 
dissented from. 

The facts of this case were briefly as follows. Two persons of 
the names of Atkins and Langridge, both married, lived at Cawn- 
t pore. Atkins owned a machine and Langridge, under an agree- 
ment with Atkins, helped Atkins to work it and was remunerated 
by a share in the profits. Atkins fell ill at Cawnpore in 1911 and 


♦ Criminal Bevision No. 681 of 1912 from an order of W. P. Kir ton. Sessions 
Judge of Cawnpore, dated the 19th of August, 1912. 

(1) (1896) I. L. E., 19 All,, 111, (4) (1912) I. L. E., 34 AU., 487. , 

(2) (1910) I. li. E., 32 AU., 377. (6) (1906) 8 Bom. L. R., 513. 

(3) Weekly Notes, 1908, p. 115. - 16) (1901) 4 0. 0., 376. 
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died there in January 1912, leaving by will all his property to his 
wife. During his illness Langridge had, with Atkins’ permission, 
taken the machine to some place in Madras to be worked at a fair 
for their common beneflft. Langridge neither returned the 
machine to Mrs. Atkins nor did 'he account for any profits ir^de 
out of it. Mrs. Atkins therefore filed a complaint against Lan- 
gridge in Oawnpore. The present application was to set aside the 
proceedings against Langridge upon the ground that the courts at 
Oawnpore had no jurisdiction. 

Mr. E. A. Howard, for the applicant. 

Mr. C. Billon, for the opposite party. 

Babu Lain Mohan Banerji (for the Assistant Government. 
Advocate), for the Grown. 

Muhammad Eafiq, J. — This is an application in revision which 
raises a point of jurisdiction. The applicant, George, Langridge, 
contends that the Cantonment Magistrate of Oawnpore . has no 
jurisdiction to try him on a charge iinder section 406 of the Indian 
Penal Code. According to the case for the prosecutip^^l appli- 
cant and Atkins, the husband of the opposite partpi 1^6 in the 
service of the East Indian Railway in 1911, and both redded with 
their wives in Oawnpore. The two men were friej^^ and they 
decided to improve their prospects by leaving the * service 

and touring the country with an American machine called the 
“ American Circling Wave.” Atkins supplied the money for the 
machine, and he went with the applicant to Bombay in October, 
1911, and took delivery of it. The applicant was to serve as an 
assistant of Atkins, and was to get part of the profits as his 
remuneration. Atkins remained in Bombay for about three 
months. He fell ill and died there on the 23rd of January, 1912. 
Before his death he executed a will of all his property in favour of 
his wife, Mrs. Atkins. During his illness he permitted the appli- 
. cant to take the machine to some place in Madras to work it there 
during a fair for their mutual benefit. A few days after the death 
of Atkins, the applicant presented an agreement in writing to Mrs. 
Atkins for signature, claiming half the machine. Mrs. Atkina 
refused to sign the said agreement and denied the title of the appli- 
cant to any part of the naachind. The applicant then went away 
without retmrning the machine to Mrs. Atkina or rendering to her 
any account of the profits made before or after the death of "her 
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husband. She filed a complaint in the court of the Cantonment 
Magistrate of Cawnpore against the applicant, under section 406 
of the Indian Penal Code. Mrs. Langridge, the wife of the appli- 
cant, also filedi a complaint against him under the maintenance 
section in the same court. The applicant was arrested on the two 
warrants and taken to Cawnpore. He objected to the jurisdiction 
of the Cantonment Magistrate to try him on the charge of criminal 
breach of trust on the ground that the offence, if committed at all, 
was committed outside Cawnpore and in fact outside the United 
Provinces. The objection was overruled. The applicant preferred 
a revision to the court of Session which was rejected. He has 
come up in revision to this Court and repeats his objection. It is 
argued by the learned counsel for him that section 179 of the Code 
of Criminal Procedure, under which the Cantonment Magistrate 
appropriates the jurisdiction to himself, and with whom the Judge 
has agreed, is inapplicable to the present case. The applicant has 
done no' ig^m ^ act within the jurisdiction of the Cawnpore courts, 
nor l]^^iy^tee({uence ensued modifying or completing .such. act;, 
within t8#'^Jisdiction of those courts. The alleged criminal 
breach of trust was admittedly committed outside Cawnpore ; and 
as under the l>aw the offence was completed as soon as the dishonest 
misapproyrf^g^n or conversion of the machine or the profits had 
taken plac^, there was no consequence of the said misappropriation 
left to modify or complete the offence with which the applicant 
stands charged. In support of this contention the following cases are 
cited : — Baiw Lai v. Qhansham Das (1), Oaneshi Lai v. Nand 
KisIiore ($), Sirdar Mem y, Jethabhai Amir bhai (S) &nd Mrbhe 
Earn V. Eallu Bam (4). For Mrs. Atkins it is contended that 
the jurisdiction of a criminal court is determined by the allegations 
made in the complaint filed before it. In her complaint she 
stated that the applicant was a mere agent in charge of the 
machine in question, permitted to exhibit it at various places 
for her and her husband's benefit an4^ was bound to return it 
and to account to her for the profits at her place of residence, 
i. e., at Cawnpore. His failure to do so gives the courts at 
Cawnpore jurisdiction to try him on her complaint. It is admit- 
ted that the words and of any consequence which has ensued in 

(1) Weekly Notes, 1908, p. 115. (3) (1906) 8 Bom. E. B., 513. 

(2) (1912) I. L. B., U AIL, ^87 (4) (1901) 4 0. 0. 876. 
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1912 section 179 of the Code of Criminal Procedure, refer to a conse- 
TiturnTtTDo^ quence which completes or modifies the act alleged to be an offence, 
o. But in criminal breach of trust loss is a necessary consequence and 
AiKiNa completes the offence. The unlawful retention by the applicant of 
the machine and profits of its exhibition has entailed loss on Mrs. 
Atkins at Cawnpore, and hence the courts at Oawnpore have 
jurisdiction to try him. The learned counsel for Mrs. Atkina relies 
on the following cases in support of his argument: Queen-Em- 
press V. O’Brien (1) and Emperor v. Mahadeo (2). Moreover, it 
is urged that if the applicant’s interpretation of section 179 of the 
Code of Criminal Procedure is allowed, Mrs. Atkins has 
no remedy. She does not know where the machine was at the time 
of her husband’s death, or at the time she demanded its return, or at 
what places has the applicant exhibited it. In fact, she could not 
for a long time trace the address of the applicant and does not know 
even now where he is concealing the machine. It appears to me 
that both parties are agreed as to the interpretation of section 179 
of the Code of Criminal Procedure. The point of difference bet- 
ween them is whether loss resulting from criminal breach of trust 
can be said to be such a consequence as completes the offence. This 
Court, if I have read the rulings rightly, has always held that loss 
entailed by criminal breach of trust is a consequence that completes 
the offence. The case of Queen-Empress v. O’Brien is directly 
in point. To the same effect is the case of or v. Mahadeo. 

None of the cases cited for the applicant, with the exception 
of the Oudh case, helps him. In the case of Bahu Lai v. Ohan- 
sham Das (3) Babu Lai was prosecuted for cheating at the instance 
of Ghansham Das, in the court of the Joint Magistrate of Aligarh, 
with regard to the negotiation of certain hundis. It was found 
that as the_said hundis were neither negotiated in the district of 
Aligarh, nor was any loss sustained by Ghansham Das on the 
negotiation of those hundis, the Joint Magistrate of Aligarh had 
no jurisdiction tp entertain the complaint. The facts of the case 
G'nnesJi.i ZaZ V. Aand AtsA ore (4) were, that the complainant had 
his principal shop in Oawnpore and a branch shop at Gauriganj, 
district Sultanpur, in Oudh, The profits made at the latter shop 
were to be remitted to the principal firm at Oawnpore. The 

(1) (1896)I. L.B.,19 AIl.,111. (3) Weekly Notes, 1908, p. US. 

(2) (1910) I. L. B., 32 All., 397. (4) (1912) I. L. B„ 34 All., 487,; 
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accused misappropriated some money of the branch shop. The 
complainant prosecuted him in Oawnpore on the charge of embezzle- 
ment. On an objection by the accused it was held by Mr. Justice 
Karamat Husain that the Oawnpore court had no jurisdiction. 
The learned Judge came to that conclusion presumably on the 
ground that loss was sustained primarily by the branch shop. It 
was for that reason that he made a distinction between the case 
before him and that of Queen-Empress Brian (1). He did not 
differ from the ruling in the case of O’Brien, nor did he question the 
proposition that in a criminal breach of trust loss to the victim was 
a consequence which completed the offence. In the case of Sirdar 
Meru Y. Jethabhai Amirbhai (2) the complainant was assaulted 
by the accused and his leg broken within the Baroda territory. 
The complainant was taken to a hospital within the British 
territory where he was detained for 57 days, during which period 
he was unable to follow his ordinary pursuits. He originally filed 
in a British court a complaint against the accused for causing 
him grievous hurt. The accused raised an objection of want of 
jurisdiction. It was held that as the offence of causing grievous 
• hurt was complete within the Baroda territory, inasmuch as the leg 
had been fractured in that territory, the objection of the accused 
must prevail," This case does not help the applicant at all. It 
is true that the inability of the complainant to follow his ordinary 
pursuits was a consequence of the fracture. But that inability 
did not in that particular case complete or modify the offence of 
the accused. Had theleg of the complainant not^been broken and had 
an injury been caused which necessitated the complainant’s detention 
in a British hospital for twenty days or more, the decision of 
the Bombay High Court would, I presume, have been different* 
According to the definition of grievous hurt inability to follow 
one’s ordinary pursuits for twenty days or more is only one of 
the tests of grievous hurt, vide section 320 of the Indian Penal 
Code. The Oudh case, as I have already remarked, is in favour 
of the applicant. But this Court has taken a different view as 
appears from the cases cited above. I therefore find that the 
Cantonment Magistrate of Cawnpore has jurisdiction to entertain 
the complaint against the applicant. The application of the latter 
fails and is rejected. 

Application raj^ied. 

(1) (1896) I. L. R., 19 AIL, 111. (2) (1906)8 Beta. Ii. Bi, ^ 
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Before Sir Eenry Bichards, Knight, Chief Justice, Mr. Justice Sir George 
■ Knox, Mr, Justice Banerji, Mr. Justice Tudball and Mr, Justice Chamier. 

KHALIL-UD-DIN AHMaD (Plaintiff) v. BANK! BIBI (Defendant) * 

Act Ko. XVI of 1908 (Indian Registration ActJ, sections 81, 3 2, 62 and 87 — 
Presentation hy a person not an authorized agent of the executant — Proce- 
(^ure — Invalid presentation not merely a guestion of procedure. 

Where a docuraent is presented for registration by a person not duly autho- 
rized to present it according to the law applicable to registration of documents, 
such presentation is altogether invalid, and its subsequent registration, made 
upon the admission of the executant before an ojBdcer who had no jurisdiction to 
accept the document for registration, is likewise invalid. Mujib’-un-nissa v. 
Abdur Rahim (1) followed. 

This was a suit on a mortgage bond for Rs. 7,000, executed by 
one Musammat Banni Bibi, on the 11th of July, 1893, in favour of 
‘ Niaz Bibi, Niaz Bibi transferred her rights to the plaintifiP 
appellant, Khalihud-din, by a sale deed bearing date the 7th of 
November, 1896. The bond was taken to theoflSce of the sub-regis- 
trar of pargana and district Bareilly by Muiz-ud-din, the husbaad of 
Musammat Banni Bibi. The sub-registrar endorsed on it that ** the 
document was presented by Muiz-ud-din on Wednesday the 12th 
July, 1893, that ‘‘ he stated that the Musammat was pardanashin 
lady and that the document may be attested from the Musammat at 
her residence by means of a commission,^’ and that ** as the Musam- 
mat lived within the local limits of the Municipality the document 
may be sent to the departmental sub-registrar of Bareilly for attes- 
tation.” The document was taken to the residence of the lady the 
same evening by the departmental sub-registrar who endorsed on it 
that the document had been attested and that the papers be sent 
back to the sub-registrar of the tahsil Bareilly. It was admitted 
that Muiz-ud-din held no power of attorney from Musammat Banni 
Bibi. The defence to the suit was, Mer alia, that the document had 
not been legally registered, as it had not been presented for regist* 
ration by any authorized person within the meaning of section 32 
of the Registration Act. The Subordinate Judge held that the 
document had not been duly registered and dismissed the suit. The 
plaintiff appealed to the High Court. 

* Pirst Appeal No. 170 of 1911, from a decree of Baij Nath Baa, Offioiat* 
ing Suhordinato Judge of BareiUy, dated the loth of March, 1911. 

(1) C1900) I. L. B., 23 AU., 233. 
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Dr. Satish Chandra Banerji (Mr. Ibn-ir Ahmad, with him), for 
the appellant, referred to sections 31, 32, 33 of the Kegistration 
Act, XVI of 1908. Section 32 provided that except in cases 
governed by sections 31 and 89, every document was to be present- 
ed in a particular manner. So in cases coming within section 31 
it was not necessary to present the document in person. The 
maxim qui facit per alium faeit per 86 applied, and an agent 
could present the document. So when an application was to be 
made under section 31, any agent could make it. The question 
was if ‘ presentation^’ meant the physical act of handing in the 
document or of tendering the document for registration. There 
were three Privy Council cases on the point. The first was Sah 
Muhhun Lall Panday v. Sah Koondun Lall (1). The observa- 
tions jin this case were explained in the next case of Mohammed 
Ewaz v. Birj Lall (2). There the vendors lived at different places ; 
they did not come together for registration, and the question was if 
they could appear separately and register the document. Their 
Lordships held that it could be so registered. It is possible to make 
a distinction, viz. that presentation is the act of the party and regis- 
•tration that of the officer, but presentation was for registration and 
the act legally operative and indispensable was that of registration. 
The last Privy Council case was Mnjih-nnmissa v. Ahdur 
Rahim (3). There the principal was dead when the document was 
presented. There was no invocation of the registrar by anyone 
having anything to do with the deed. Here it was different. The 
deed was registered at the instance of the lady before whom the 
document was taken, who identified it, admitted execution and who 
asked for its registration. The decision in 23 Allahabad did 
not affect ^the present case. With the object of satisfying the 
sub-registrar that there was special cause within the meaning 
of section 31, the husband may have taken over and shown the 
document. If he handed it over, that was an act without legal 
effect, and should not be taken into account. Strictly speaking the 
sub-registrar should have returned the document. Instead of 
that he kept it with him and too k it to the lady. The error of 
the sub-registrar was nothing more than a defect in procedure. 

(1)[;(1875) 2 I. A., 210 W. B., 76. (2) (1877) i H A., 166 : 1. L, R, 

lAll.^466, 

(8) (1900) I. L, R., 33 Aa,i233. 
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1913 All that the law requires is that the document should he before 
T— the suh-reeistrar and he is to be requested to accept it for registra- 

IvHALIIj-irD- ^ , T7 7 7 r> at 

DiH Ahmad tion. The C£ts6s in this court wero. Ikbdo t. bkciw, 

BANKr Bibi. Sunder (1), following another in the same volume, Ear Sihai v. 

Chunni Kuar (2) and Hardei v. Mam, Lai (3). This last was 
considered by the Privy Council in 23 AIL, and the actual decision 
must he considered to be overruled by it. Other 'cases were Wilaiti 
Begam v. Fazal EuaainKhan (4) and Nath Mai v. Abdul Wahid 
Khan, (5). It was admitted that the karinda presenting did not 
possess the required power of attorney. In another case— ifam. 
Chandra Das v. Farzand Ali Khan (6)— there was no evidence 
to show that he did not. The only difference between Nath 
MaVa case and this was that there the mortgagor was present 
whereas here the lady was not. But what happened in the 
presence of the lady had to be taken into consideration. In 
Jamhu Prasad v. Aftab AU Khan (7) it was not proved that 
the executants were present when the registrar took in the deed 
and registered it. Another case was Ishri Prasad v. Baijnath 

(8) , where it was held that neither section 31 nor 89 applied. 
When it is a case under section 31, the law does not require that it 
is any particular kind of agent who should invoke the registrar. 
The observations of Lord Halsbuby in Quinn v. Lathem 

(9) , show that the observations of the Privy Council in 23 All. were 
to be restricted to the facts of that particular case. If presenta- 
tion by the husband was at all a presentation, it shoiild be ignored. 
" Present ” is used in section 32 in a technical sense, and is not 
merely equivalent to handing in; what happened subsequently 
satisfied the requirements of law, and if the sub-registrar thought 
that the husband had presented the document and endorsed it to 
that effect, it was merely a defect in his procedure and could be 
cured by section 87. The cases in 4 All. show that the mort- 
gagor is estopped from disputing the validity of the registration. 

Mr. B. E. 0 Conor (Babu Lalit Mohan Banerji with him), for 
the respondent. 

(1) (1882) L L. B., 4 AR, 384. (6) (1912) I. L. B., 34 All., 355. 

(2) (1882) X L. B., 4 All., 14. (6) (1912) I. L. E , 34 All., 253. 

(8) (1889) I. li. E., 11 AU.,819. (7) (1912) I. X. E , 84 All., 381, 

.(4) (1918) 9 A, L. X, 148. (8) (1906) L X! R., 28 AIL, 707. 

• (9) [1901] A, 0., 495, (606), 
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The facts were not disputed. TMie two processes were perform^ 
ed separately. The husband presented the document to the regist- 
rar, who endorsed that fact on it, and then he went to the lady’s 
house to register it. 

It is true that the lady was an assenting party to the registra- 
tion with full knowledge of what was being done ; but the question 
was if [in the present view of the law the fact that it was not 
properly presented was not fatal to it. There were two essential 
processes incidental to registration, (1) presentation, and there 
had to be a record made of it ; (2) the registrar having been 
put in motion by a proper presentation he proceeds to the formal 
registration. Going back to the history of registration we have 
Act XX of 1866, consolidating the law of registration. All Acts 
since follow each other closely — those in 1871, 1877 and 1908 — 
both in parts and in the language used. The endorsement of 
presentation is mentioned in all these Acts, and the provisions 
are not novel, the conditions are looked upon as essential. 
Section 31 is in part V and section 32 in part VI of the Act. In 
part V are grouped together all the provisions relating to the 
place of registration, and in part VI there are put together provi- 
sions which relate to the mode of registration, and section 31 relates 
to the place of it. Part V itself is in two parts. The first says 
that only in a proper office can a document be registered. But 
there is a provision in section 33 itself for cases when the registrar 
goes to the abode of a person wishing to present a document for 
registration. In the second we have the procedure the registrar 
has to follow. As between the first paragraph of section 31 and the 
first part of 32, there is no confiict. In the second part we have the 
persons who are to make the presentation. There are three classes 
of persons. Sections 31 and 32 are not mutually exclusive. Section 
31 contemplates that nothing in the shape of presentation is to 
take place at the office, if the registrar goes to the abode of 
person wishing to register. It does not alter the formalities. 
The Privy Council lay stress in 23 All. on section 32, a person 
not authorized cannot present. If it were merely a matter of pro- 
cedure it would only authorize the registrar to go to the place 
asked and register the deed. There is a regular series of steps to 
be followed. He must act in pursuance of the Act. Failure to do 
so is not merely a defect of procedur e. If it was not necessary 


1912 


Khalil-ud- 
DiN Ahmad 

V. 

Banki Bibd 


38 


THE INDIAN LAW BIPOBTS, 


[VOL, rsiv. 


1912 that preaentatioa should be by the right person, it would not be 
•gmT.Tir. Tm.' n©oessary to specify the persons who could do it. Anybody might 
DIN Ahmad do it then. What was done could not be wiped off. The case in 23 
'Bksm Bibi. Allahabad was authority for the proposition that registration follow- 
ing on a bad presentation was illegal. Presentation was not defined 
anywhere ; but see BurtUtt v. Holmes (1). Besides the person 
who actually went to the lady’s house was only a commissioner and 
the document could not be presented to him. He acted merely as a 
post office. The lady never came before the sub-registrar at all. 

Dr. Saiish Ohcmdoa Banerji, in reply-~~(on the last point). 

This plea was never taken before. In any case it was a 
mistake of the sub-registrar and was merely a defect in procedure 
and could be remedied by section 87. The district registrar had 
sent the document to the sub-registrar in the case in Ram Chandra 
Das T. Farmnd AH Khan (2) and there it was held to be duly 
registered. 

If the sub-registrar sent some one else here, it was his hand 
fide mistake ; why should the parties suffer ? 

Bichaebs, 0. J, — This appeal arises out of a suit brought on 
foot of a mortgage, dated the 11th of July, 1893. Various defences 
were pleaded, and amongst other things execution and consideration 
were denied. The court below has found nearly all the issues in 
favour of the plaintiff. It has found that the bond was duly 
executed by Musammat Banni Bibi, the mortgagor, and that the 
consideration was duly paid to her. The court, however, somewhat 
reluctantly found that the bond had not been duly registered. 
This question of registration was the question which came before 
a Bench of this Court. It appears that on the day on which the 
mortgage purports to have been registered, the husband of Musam- 
mat Banni Bibi made an application to the sub-registrar of Bareilly 
tahsil. The actual application is not before us but there is endorsed 
on the bond the following note : — ' 

'' This document was presented by Muiz-ud-din Ahmad on Wed- 
nesday, the 12th July, 1893, between 8 and 9 a. m., in the office of 
the sub-registrar of pargana and district Bareilly, tie stated that 
Musammat Banni Bibi, the executant of the document, was a par da- 
lady. The document may be attested from the Musammat 
at her residence by means of a commission. As the Musammat 
(i) (i853) 22L (2) (1912) 8i All., 263. 
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abovenamed resides within the local limits of the municipality, this 
document may be sent to the departmental sub-registrar of Bareilly 
for attestation (Sd.) Wasi-ud-din, sub-registrar. (Sd.) Muiz^ud-din 
Ahmad, the person presenting this document, in autograph.’' 

It next appears that the departmental sub-registrar of Bareilly 
went the same day to the lady’s house. The lady was duly identified 
.and she admitted execution of the deed. The money was paid over, 
and the departmental sub-regiotrar sent the document to the sub- 
registrar of tahsil Bareilly, who registered the same. It further ap- 
pears from the endorsement upon the bond that the person who pre- 
sented ” the document for registration to the sub-registrar of tahsil 
Bareilly was the husband. It is clear that the sub-registrar under- 
stood the husband to be the person who was ‘‘ presenting ” the 
document to him for registration. In the court below and in this 
Court it was admitted that when Muiz-ud-din Ahmad, the husband, 
“presented” the document for registration he was not authorized 
in the manner prescribed by sections 32 and 33 of the Eegistration 
Act of 1877, which was then in force. It was, however, strongly 
contended that what subsequently happened at the residence of the 
lady amounted to a good “ presentation ” within the meaning of the 
Act, and that the document ought therefore to be considered as 
having been duly registered. 

At the first hearing of the appeal in this Court it was never 
pointed out that the gentleman who attended at the residence of 
the lady was not the same sub-registrar who had in the first place 
received the document from her husband, and the question which 
the Court considered it had before it was whether or not the lady 
having admitted the execution and communicated to an officer 
competent to accept and register the document her desire to have 
it registered, the document was not sufficiently “ presented” within 
the meaning of the Act. The Bench before whom the appeal came 
considered that it was desirable that the question should be decided 
by a larger Bench, and the case was accordingly referred to the 
Bench as at present constituted. 

The arguments in the first instance entirely proceeded upon the 
basis that the departmental sub-registrar was entitled to receive 
the document for registration if in fact it had been duly “ present^ 
ed ” to him. It has now at the very close of the arguments been 
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1912 pointed out, that the departmental siib-registrar had no such 
authority, and the question which it was intended to have decided 
Dm Ahmad by this Bench does not really arise. It seems to me that we have 
Bahisi'bibi. 110 w only to decide whether or not the presentation which was 
made by the husband can, from any point of view, be regarded as a 
good presentation, and secondly, whether the fact, that the 
registrar received the deed for registration from an unauthorized 
person, is merely a defect of procedure which might be disregarded 
under the provisions of section 87. It seems to me that the ‘‘pre- 
sentation by Muiz-ud-din Ahmad was a complete nullity. He 
had no authority whatever to present the document for registration, 
and in my opinion this question is completely covered by the ruling 
of their Lordships of the Privy Council in the case of Mujib-un- 
nisba V. Abdur Rahim (1). I am also of opinion that under no 
circumstances can what subsequently happened at the house be 
deemed a good presentation, because the gentleman who attended 
at the house had no authority to receive the document for registra- 
tion. His authority was confined to ascertaining that the document 
had been duly executed, that is to say, to examining the executant 
under the provisions of section 38. I would dismiss the appeal. 

Knox, J.— I concur and have nothing further to add. 

Banebji, J. — I also agree in the conclusion at which the learned 
Chief Justice has arrived. In the case decided by the Privy Council 
namely, the case of Mujib-un-nisscc v. Abdur Rahim^ their Lord- 
ships observed : — “ It is clear that the power and jurisdiction of the 
registrar only come into play when he is invoked by some person 
having a direct relation to the deed. It is for those persons to 
consider whether they will or will not give to the deed the efficacy 
conferred by registration. The registrar could not be held to 
exercise the jurisdiction conferred on him if, hearing of the execu- 
tion of a deed, he got possession of it and registered it, and the 
same objection applies to his proceeding at the instigation of a 
third party, who might be a busybody.' ' In the present case the 
document was not presented for registration by a person having a 
direct relation to the deed, and the subsequent admission of execu- 
tion by the executant was before an officer who had no jurisdiction 
to accept the document for registration. Therefore there was no 
presentation to a sub-registrar having jurisdiction, and the 
(1) (ISOO) I. L. B., 23 AU., 233, 
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registration of the document must, according to the ruling of the 
Privy Council, be held to be invalid, I also would dismiss the 
appeal. 

Tijdball, J.— I fully concur and have nothing further to add. 

ChamieR, J. — I agree with the order proposed by the learned 
Chief Justice. It appears to me that there was neither in fact 
nor in law any presentation of the document by any qualified 
person to any person authorized to receive it for registration. 

By the Court. — The order of the Court is that the appeal is 
dismissed, but without costs. The objection raised by the respond- 
ent as to costs is also dismissed with costs, 

Ap'peal dismissed. 
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RAG-HUBIR SINGH (Dependant) v. MOTI KUNWAR (Plaintiff) and SATI JSfovemher, 

SINGH AND ANOTHEB (Plaintiffs) V. MOTI KUNWAR (Defendant). b 

Two appeals consolidated. 

[On appeal from the High Court of Judicature at Allahabad.] 

Hindu law — Partilion^Requisites for partition — Agreement to hold pro;perty 
in certain s^pecific and defined shares^ effect of — Bc-iinion^ failure to prove 
at alleged. 

The members of a joint Hindu family came to the following agreement : — 

Now we have already come to terms, and according to the shares given below we 
have been in possession and enjoyment of our respective shares. As regards it we 
have with our mutual consent entered into an agreement according to the terms 
given below. The same share in the property which is in the possession of a 
particular person as given below shall be considered to be the property of that 
very person who is in possession thereof. If any of us brings any suit in tbs' 

Civil or Revenue Court to the efiect that his share is less or he is a loser, it shall 
be considered to be false in every court. By virtue of this agreement no person 
shall be competent to bring any claim in any court in respect of any portion of 
the property other than the property detailed below.** Then followed a specifi- 
cation of the villages belonging to the family, and the shares in which those 
villages were thereafter to be held. From that time the property had been 
entered in the Register in accordarce with the arrangement contained in the 
agreement, and the agreement had been acted upon up to the time of suit. 

Held by the Judicial Committee (affirming the decision of the High Court) 
that on the evidence and circumstances of the case, the agreement was one 
which operated as a partition of shares, and the family thenceforth ceased to be 
joint in accordance with the principle laid down in Appovier y. Hama Suhba 

* .•—Lord Macn ighten, Lord Moulton, Sir John Edge and Mr, . 

Ameer Ali» ; ■ , ■ r ■ ■ ■ • 
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Aiyan (1) ; BalkUhen Dm v. Bam NarcAn Sahu (2) and Parbaii v. Naunihcd 
Singh (8). 

Thera waa no re-union. That was a question ot fact, and there was no 
evidence to show that any of the members of the family re-united, or even 
contemplated re-union. 

Two appeals consolidated from two judgements and decrees 
(24th November 1908) of the High Court at Allahabad, one of 
which reversed a judgement and decree (12th September 1907) of 
the Subordinate Judge of Mainpuri, and the other aj05rmed a 
judgement and decree (2nd June 1904) of the Assistant Collector 
of Etawah. 

The facts of the case are, for the purposes of this report, 
stated in the judgement of their Lordships of the Judicial Com- 
mittee. 

The main question for determination in these appeals, was 
whether one Baldeo Singh, the deceased husband of the respondent 
Moti Kunwar, was a member of a Hindu joint family in co-parce- 
nership with the appellants at the time of Ms death (as contended 
by the appellants), or had become separated prior to his death (as 
contended by the respondent). 

Upon this question depended the title of Moti Kunwar, the 
plaintiff in the suit brought in the court of the Assistant Collector 
of Etawah, the object of which was to recover her share of profits 
of a village named Kanchausi, which was recorded in her name 
The defendants were the present appellants, and the main defence 
was that Moti Kunwar was not a co-sharer, but a Hindu widow in 
a joint family who was only entitled to maintenance. The 
Assistant Collector decided the case on the provisions of the Agra 
Tenancy Act (II of 1901 of the Local Council) section 201, and 
held that the fact that Moti Kunwar's name was recorded as 
proprietor in the Revenue papers was sufficient to maintain her 
claim in a Revenue Court. He accordingly gave her a decree, and 
directed the parties to go to a Civil Court with respect to the 
question of title. 

The appellants consequently brought the other suit in the court 
of the Subordinate Judge of Mainpuri against Moti Kunwar, 
claiming a declaration that they were the owners of the property 

(1) (1866) 11 Moo., X. A., 76. 

(2) (1903) I. L. E.i 30 Oalc., 738 } L. K. 30 I. A., 139. 

(3) (1909) I. L. B., 31 AH., 412 : L. B. 36 I A , 71, 
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wrongly recorded in the name of Moti Knnwar, their title being 
that they were the surviving members of the joint family of which 
Baldeo Singh (Moti Kunwar’s deceased husband) had been a 
co-parcener. Moti Kunwar contested the suit on the same title 
as she had set up in her own suit. 

The Subordinate Judge deciding in favour of the appellants 
said :~ 

« The question is whether by this agreement Baldeo Singh and Lalta Singh 
intended a division with Madan Mohan Singh alone, or whether it was their 
intention to divide amongst themselves and also from Eaghunath Singh and 
Sati Singh. There is strong oral and documentary evidence to show that 
Baldeo Singh, Lalta Singh, Eaghunath Singh and Sati Singh remained joint 
after the agreement. The former consists of the evidence of (1) relatives, (2) 
respectable persons, big zamindars and raises, and (3) servants, of the family. 
The documentary evidence consists of the admission of Baldeo Singh contained 
in a statement made before the Tahsildar on the 28th of April 1894, wherein he 
admits that he had divided from Madan Mohan Singh 11 years ago, but hved 
jointly with Lalta Singh, Eaghunath Singh and Sati Singh ; the admission of 
the defendant Moti Eunwar contained in her deposition before the Tahsildar in 
1896, wherein she states : — ‘ I have got my name entered for my satisfaction. All 
were joint during the life-time of Thakur (her husband) ; they are aU joint 
even now. Lalta Singh and Sati Singh are the owners ; they will be owners 
after me as they are the owners now. There is no disunion amongst us.* 
The accounts written by Baldeo Singh showed joint collections of rent and 
payment of Government revenue as also that the expenses connected with the 
illness and the death of Eaghunath Singh and those connected with the funeral 
of Baldeo Singh and the marriage of his daughter after his demise were made 
out of joint funds.’* 

Moti Kunwar appealed to the High Court from that decision; 
and Eaghubir Singh appealed from the decision of the Assistant 
Collector of Etawah. The appeals were heard together by a 
Divisional Bench of the High Court (SiE John Stanley, C. J. and 
Banerji, J.) which reversed the decree of the Subordinate Judge, 
and affirmed that of the Assistant Collector, on the ground that 
Baldeo Singh had become separated from the joint family in his 
life-time. 

In the suit in which he was defendant Eaghubir Singh 
obtained special leave of His Majesty m Council to appeal. In 
the suit in which he and Sati Singh were plaintiffs they appealed 
in the ordinary course. 

On these appeals. 
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De Qruyther, K. 0., and B. Dube for the appellants contended 
that the agreement, dated the 10th of October 1873, was executed to 
effect a separation in estate of Madan Mohan Singh alone, and was 
inoperative as regarded the other members of the family. The 
evidence showed that after the date, of the agreement the parties 
to it continued to live as undivided members of a Hindu joint 
family. But even if the agreement did technically operate as-a 
partition of the joint family, the acts, admissions and conduct of 
the parties, it was submitted, established that there was a re-union 
between Baldeo Singh, Lalta Singh and Sati Singh, who after- 
wards lived together as members of a Hindu joint family. 
Reference was made to Mayne’s Hindu law (7th ed.), page 671, 
section 495 : Balkishen Das v. Bam Narain Baku (1) : Evidence 
Act (I of 1872), sections 18 and 45 : Bewa Brasad bukal v. 
Deo Dutt Bam Sulcal (2) : Oajendar Singh v. Say'dar Singh (3); 
and Hoolash Kooer v, Kassee Proshad (4) to show that the record- 
ing of the name of a widow, or of a member of a joint family as 
proprietor of a share did not operate as a separation in title: 
Parbati v. Naunihal Singh (5) ; Agra Tenancy Act (II of 1901 
of the Local Council) section 201 : and the United Provinces Land 
Revenue Act (III of 1901 of the Local Council) section 144. The 
view taken by the Subordinate Judge (who hoard the witnesses 
and could Rest estimate the value of the evidence given by them) 
was the correct one, and his decision should not have been reversed 
by the High Court. 

Boss, E. G. and G, Considine 0’ Gorman for the respondent 
contended that it was established by the evidence and by the 
agreement of 1873, that Baldeo Singh was not a member of the 
joint family at the time of his death, but had become separated 
prior to that event. As to the effect of the agreement they relied 
on the cases of Balkishen Das v. Bam Earain Sahu, and 
Parbati v. Naunihal Singh (5); and Mayne’s Hindu law (7th ed.), 

(1) (1903) I L. E., 30 Calc., 738 (760) : L B., 80 1. A. ; 139 (150). 

(2) (1899) I L. R., 27 Ualo., 615 (519) : L. R., 27 1. A., 89 (41). 

(3) (1896) I. L. E., 18 AU., 176 (182). 

(4) (1881) I. L. E., 7 Calo., 869 (371). 

(5) (1309) I. L. E., 31 All., 412 (425) : L. R., 86 I. A., 71 (76). 
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page 672. The decision of the High Court was right and should 
be upheld. 

De GruytheTi K, 0,, replied. 

1912, Movember 26th : — The judgement of their Lordships was 
delivered by Lobd Macnaghten : — 

These are consolidated appeals from a judgement and two 
decrees of the High Court of Allahabad pronounced in favour of 
the respondent Musammat Moti Kunwar. 

In the Court of the Assistant Collector of Etawah, Moti 
Kunwar, widow of Baldeo Singh who died in 1895, succeeded in 
making good her claim to arrears in respect of a specific share of 
property which undoubtedly at one time formed part of the joint 
property of an undivided Hindu family to which her husband 
belonged. Thereupon the appellants, who alleged that Baldeo 
Singh was not separated at the time of his death, brought a suit 
in the court of the Subordinate Judge of Mainpuri and obtained 
a declaration that they were the absolute owners of the property 
claimed by Moti Kunwar and that she had no right of ownership 
therein, but merely a right to maintenance. There was an appeal 
to the High Court by Moti Kunwar against the decree of the 
Subordinate Judge and an appeal by the present appellants against 
the order of the Assistant Collector. The two appeals were 
consolidated. The High Court reversed the decree of the Subor- 
dinate Judge and dismissed the suit of the present appellants, as 
well as their appeal against the order of the Assistant Collector. 

The whole controversy depends upon the question whether 
Baldeo Singh was separate in title and interest at the time of his 
death. 

In 1871, Madan Mohan Singh, who was a member of the 
undivided family, separated and received his share. For the 
purpose of this transaction and in settlement of all disputes 
“relating to the zamindari, the household articles, and the money- 
lending business, &c., ” an agreement was executed on the 19th of 
December .1871 by Baldeo Singh, Lalta Prasad the adopted son 
of a deceased member of the undivided family, and Madan Mohan 
Singh, On the 10th of October 1873 another agreement was 
executed between and by Baldeo Singh* Lalta Prasad -and . Madan 
Mohan Singh, ' After declaring that Jhe executants idong ^rith 
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Raghunath Singh and Sati Prasad were sharers in the villages 
specified below, the agreement proceeded as follows : — 

“ Now wo have already oomo to terms, and according to tlie shares given 
below wo have been in possession and enjoyment ol our respoofcive shares. As 
regards it wo have with our mutual consent entered into an ageoement according 
to the terms given below. 

The same share in the property which is in the possession of a particular 
person as given below shall be considered to be the property of that very person 
who is in possession thereof. If any of us brings any suit in Oivil or Kovenue 
Court to the efeot that his share is less or ho is a loser, it shall bo considered to 
be false in every Court, By virtue of this agreement no person shall be 
competent to bring any claim in any court in respect of any portion of the 
property other than the property detailed below.’* 

Then, after some provisions which it is not necessary to set out, 
there followed a specification of the villages belonging to the 
family and the shares in which those villages were thereafter to he 
held. The agreement was registered on the same day. From 
that time the property has been entered in the register in accord- 
ance with the arrangement contained in the agreement. And on 
the death of Baldeo Singh liis share was entered in the name of 
his widow, the respondent Moti Kunwar, 

From the terms of the agreement of 1873, the learned Judges 
of the High Court rightly, as it appears to their Lordships, 
‘‘ gather that the members of the family were in separate possession 
of defined shares of the family property before the date of its 
execution '' and they also gather from it ** that Kaghunath Singh 
as well as Sati Prasad,'' who was then a minor, so far as the latter 
could assent to an arrangement, had agreed to the allotment of 
shares specified in the instrument." The learned Judges further 
point out that the khewats of two of the villages specified in the 
agreement of 1873, which were in evidence, show that at the close 
of 1872, the entry of names was altered and the names of Lalta 
Prasad, Sati Prasad, Eaghunath Singh, Baldeo Singh and 
Madan Mohan Singh were entered separately in respect of their 
separate specific shares. 

As regards the share of Eaghunath, who was not a party to the 
agreement of 1873, the partition appears to have been accepted 
and acted upon by him up to the time of Ms death, wMch occurred 
in 1879, 0^ his death the name of his widow was recorded in 
Ms place, and she was appointed lambardar of the village which 
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had been allotted to him. On her death the names of Baldeo 
Singh, Lalta Prasad and Sati Prasad were entered in her 
place, not jointly, but in respect of specific shares. 

Sati Prasad, as already stated, was a minor at the date of the 
agreement of 1873, but it appears that on attaining majority he 
made no objection to it. He seems to have recognised the partition 
and acted upon it until Moti Kunwar applied for complete partition 
in the Eevenue Court. 

The contention on the part of the appellants was (1) that the 
agreement of 1873 was a partition only as regards the share of 
Madan Mohan Singh, and that the other members of the family 
remained joint, or (2) that the other members re-united either 
immediately or shortly afterwards. There seems to be no founda- 
tion for the latter contention, and indeed it was only faintly put 
forward. Ee-union is a question of fact, and there is not a scrap 
of evidence to show that any members of the family re-united or 
even contemplated re-union. 

In support of their principal contention the appellants put in 
a mass of parol evidence which was contradicted by parol evidence 
on the other side. The learned Judges of the High Court thought 
the parol evidence vague, unsatisfactory and inconclusive. 

The High Court also rejected, and in their Lordships’ opinion 
rightly rejected, a petition of Baldeo Singh himself, in which he 
alleged that Eaghunath’s widow was entered as owner solely for 
her consolation. This petition was in answer to an application by 
the widow to remove him from the oflSce of sarbarahkar, and is' 
irreconcilable with an earlier petition presented by him, in which 
he distinctly admitted that he paid to the widow the armiial profits 
of her share and that the agreement of 1873 had been acted upon. 

The High Court also rejected as unworthy of consideration a 
document which was referred to as proving that Moti Kunwar 
herself admitted that the property registered in her name was 
joint family property. This document purports to .bo a certified 
copy of a certified copy of a deposition made by Moti Kunwar in 
another suit which was not even put to her in cross-examination, 
although she averred that she had never made an admission to that 
eflfect. 

The High Court also rejected as inconclusive certain accounts 
which purported to show that the expenses of the marriage of 
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Baldeo Singh’s daughter and his funeral expenses were paid out 
of joint family property. 

In conclusion the learned Judges say that it was sufficient for 
them that an agreement was committed to writing, which was clear 
and definite in its terms, and they add that that agreement has 
been shown to have been acted upon up to the present time. 

Their Lordships agree in the result at which the High Court 
arrived. Having regard to the agreement of 1873, they think that 
the case is concluded by authority. The result is entirely in 
accordance with the principle laid down by this Board in the 
judgement delivered by Lord Westbury in Appovier v. Rama 
Subba Aiyan (1) and in the more recent cases of Balkishen Das 
V. Ram Narain Sahu (2) and Parbati v. Naunihal Singh (3). 

Their Lordships will therefore humbly advise His Majesty that 
these appeals should be dismissed. 

The appellants will pay the costs of the appeals. 

Appeals dismissed. 

Solicitors for the appellants: Barrow, Rogo.rs & Nevill. 

Solicitors for the respondent : Ranken, Ford, Ford & Chester.. 
J.V.W. 

ABDULLAH KHAN (Dhi-shdaht) v . BASHABAT HUSAIN (PaAiimpi') 

ASX) ANOTHBB APPKAI;. 

Two appeals consolidated. 

[On appeal from the High Court of Judicature at Allahabad.] 

Mortgage — Bedern;ption — Gonstruction of mortgage as to the terms of redem^P’ 
tiofi — Mortgage and lease to mortgagor ccmtemporaneously granted — Mortgage ecee- 
cuted before Transfer of Property Act fI7o/ 1882 j came into force — Mortga- 
gee's security reduced by portion of property being withdrawn — Section J of 

Transfer of Property Act-^Bight of mortgagee to compensation 

The plaintifi (respondent) mortgaged to the defendant (appellant) certain 
property by a deed, dated the 25th of August 1880, for Bs. 70,000 for eight years. 
On the 29th. of August (and so practically contemporaneously with the mortgage) 
a lease of the mortgaged property was executed by the mortgagee.in favour of the 
mortgagor at an annual rent of Bs. 4,200, which represented interest on the mort- 
gage debt at the rate of 6 per cent, per annum. The mortgage contained a clause 
that ** it is agreed by mutual consent of the parties that the profits of the property 

* Present s — ^Lord Maonaghten, Lord Moulton, Sir John Edge and Mr. Ameer 
AH, 

(1) (1866) 11 Moo. I. A., 76, 

(2) (1903) I. L. B., 80 Oalo., 738 ; L. B., 30 I. A., 139. 

(3) (1909) I. L. B., 31 AH., 412 ; L, B , 36 I. A.^ 71, 
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mortgaged shall belong to the mortgagee in lien of the interest on the mort- 
gage money, and I, the mortgagor, shall have no claim for mesne profits. The 
mortgagee also shall have no right to claim interest on the mortgage money 
advanced by him.’ ’ The lease, after reciting the mortgage, referred to a provision 
in the latter that the mortgagor should be entitled to sell a certain portion of 
the mortgaged property on condition that he handed over the whole of the pro- 
ceeds of the sale to the mortgagee in payment of the mortgage debt, and provided 
that '‘under the condition whatever sum of money the mortgagor should 
pay to the mortgagee in a lump sum should be credited and set ofi against the 
rent payable under the lease with interest at 8 annas per cent, per mensem.” 
Subsequently three further charges were tacked on to the mortgage, the latest 
of which was dated the 13th of December 1882. In June 1888, the mortgagor was 
in arrear with his rent and the mortgagee brought a suit against him on which 
the mortgagor gave up possession of the property to the. mortgagee. In a suit 
for redemption (the right to redeem not being disputed). Beld that the mortgagee 
was entitled under the terms of the mortgage to appropriate the profits of the 
mortgaged property in lieu of the interest on the mortgage money not paid 
by the mortgagor. Evidence of preliminary negotiations and previous conversa* 
tions were not admissible to contradict or vary the terms of the mortgage (Evi^ 
dence Act, section 92). 

Beld also that the mortgage and the lease were both parts of one and the 
same transaction. But there was no inconsistency between the two instrument^ 
nor would there have been any inconsistency if the mortgage itself had contain- 
ed a provision for granting a lease on the terms upon which the lease was actu- 
ally granted. 

Held further that the original mortgage having been executed before the 
Transfer of Property Act came into operation, that Act was not applicable, 
notwithstanding that one of the further charges was executed subsequently 
to that date. Whatever might be the construction of section 66^a ) of that Act 
(which was cited in support of the mortgagee’s claim) he was not on the evidence 
and under the circumstances of the present case entitled to compensation for 
any loss or damage occasioned by his security being diminished owing to a por- 
tion of the mortgaged property being successfully claimed from the mortgagor. 

Two consolidated appeals from a judgement and two decrees 
(22nd December, 1908) of the High Court at Allahabad, •which 
partly reversed and partly affirmed a judgement and decree (22nd 
December, 19C6) of the Court of the Subordinate Judge of Meerut. 

The suit out of which the' present appeals arose was one for 
Redemption of a mortgage, in which the right to redeem was not 
disputed, and the main question wag' whether the appellant, the 
mortgagee, who was in possession of the mortgaged property, 
was entitled to appropriate the profits in lieu of interest under 
the terms of the mortgage deed, and the circumstances under which 
it was executed. . .. , 
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igjL 2 The mortgage deed was dated the 25th of August 1880, and by 

it the respondent (plaintiff) in consideration of Ks. 70,000 mort- 
Khait gag^d a 10 biswa share in mauza Jeola, and a 6 biswa share in 
Basharat mauza Tisang for eight years nominally to Masuma Begam (but 

HusAnsr. really to her husband Husain Ali Khan) now represented by 

the appellant (defendant). The most important provision of the 
deed, so far as this appeal is concerned was clause 4, which stipu- 
lated that it is agreed by mutual consent of the parties to this 
document that the profits of the property mortgaged shall belong 
to the aforesaid mortgagee in lieu of interest on the mortgage 
money, and I, the mortgagor, shall have no claim for the mesne 

profits. The mortgagee shall have no right to claim interest 

on the mortgage money advanced by him.*' On the 29th of August 
1880, the mortgagee leased the whole of the mortgaged property 
to the plaintiff for the term of the mortgage at a yearly rental 
of Rs. 4,200, which represented interest on the mortgage debt at 
the rate of 6 per cent, per annum. 

The lease, after reciting the mortgage, referred to a provision 
in the latter that the mortgagor should be entitled to sell the 
abadi of mauza Jeola, on condition that he handed over the 
whole of the proceeds of the sale to the mortgagee in payment of 
the mortgage debt, and provided that under that condition 
^'whatever sum of money the mortgagor should pay to the 
mortgagee in a lump sum, it should be credited and set off against 
the rent payable under the lease with interest at 8 annas per cent, 
per mensem.” 

The mortgage and the lease were both registered on the 2nd of 
September 1880. 

On the 24th of November, 1880, the mortgagor borrowed from 
the mortgagee Rs. 21,473-8-0 at 12 annas per cent, per mensem in 
order to purchase a 6 anna share in mauza Tisang. That sum was 
tacked on to the original mortgage. That purchase was never 
completed, and the money was attached by one of *the judgement- 
debtors of the mortgagor. 

In June, 1881, the mortgagor, being in arrears with payment 
of his rent, gave up possession i|nder his lease, and the mortgagee 
re-entered into possession under the terms of the original mort- 
gage deed, According to the mortgagor's case he did this by 
arrangement with the mortgagee, from whom the mortgagor 
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received the following letter: — After compliments, I beg to inform 
you that as you have according to the mutual agreement entered 
into between us, already presented a petition to the Revenue 
department, Musammat Masuma Begam the mortgagee will now 
collect the rents from tenants of mauzas Jeola and Tisang herself, 
and after deducting Es. 4,200, the remainder will go in payment 
of the principal and interest of the bond tacked on to the mort- 
gage and the principal of the mortgage. The account begins from 
to-day. Dated the 11th June 1881/' This document was 
neither witnessed not registered and was held by the Subordinate 
Judge to be a forgery. The High Court was of opinion it was 
genuine ; but their Lordships of the Judicial Committee held it to 
be inadmissible on the ground that it was not registered. 

Subsequent to the lease being so determined the mortgagor 
borrowed two further sums from the mortgagee, which were tacked 
on to the original mortgage and made redeemable with it ; namely, 
on the 25th of April 1882, Rs. 6,000 repayable with interest at 
10 annas per cent, per mensem, and on the 13th of December 1882, 
Rs. 1,000 repayable with interest at 12 annas per cent, per mensem. 

The appellant was the successor in title of the original mort- 
gagee under a deed of gift, dated the 9th of September 1890. 

The suit was brought on the 30th of June 1906, the plaintiff after 
stating the facts praying that the defendant should be ordered to 
render an account, as from the 11th of June 1881, of the rents and 
profits of the mortgaged property, and that the plaintiff should be 
credited in such account with all moneys received byjhe defendant ; 
that, subject to any amount which might be found to be due, a decree 
be made in the plaintiff's favour for possession of the property, and 
that if on adjustment of the account any sum should be found due 
by the defendant, the plaintiff should be granted a decree for it. 

The defendant denied that the oral agreements as alleged were 
entered into and that Husain Ali Jan was any party to the various 
transactions except in his capacity as general attorney for his wife; 
that the terms set out in the deeds were the only terms on which 
the parties agreed to be bound; that any oral or other agreements 
purporting to qualify the rights and liabilities under the register^ 
deeds, had been entered into by Husain Ali Jan without any 
authority and were not binding on the mortgagee, nor could they 
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afPect the rights of the defendant under those deeds ; that the lease 
was admitted and that the plaintiff gave up possession under it ; 
but it had no connexion with nor formed part of the original 
mortgage, but that on the contrary, it was a distinct and separate 
transaction, and had, now it had come to an end, no bearing on the 
rights of the parties, and that at the date the original mortgage 
was made the plaintiff led the mortgagee to believe that he was 
the sole owner of the property mortgaged, but that in collusion 
with his sister he caused her to bring a claim whereby the mort- 
gagee lost possession of a considerable portion of the mortgaged 
property, and the rents and profits which would have accrued 
therefrom. Finally the defendant stated that he had no objection 
to the redemption sued for, on payment of the sums due under the 
original mortgage and the subsequent amounts tacked on to it, 
which he estimated to amount to Rs. 2,10,954. 

The Subordinate Judge held that the mortgage and the lease 
were to be treated as separate transactions and that no extraneous 
evidence was admissible to prove that the mortgagee was only 
entitled to interest at 6 per cent, per annum under the mortgage deed 
of the 25th of August 1880 ; that there was no agreement that the 
mortgagee would charge interest at 8 annas per cent, per mensem, 
but that the lease money was to be the profit of the mortgagee as 
long as the lease should last ; that the ruJcka produced in support 
of the agreement made in June 1881, was a forgery ; that if any 
such agreement had been made it would have been binding on the 
mortgagee ; that the mortgagee was aware that the plaintiff’s 
sister’s share was included in the mortgage and the defendant was 
not entitled to claim any damages by reason of such share having 
been lost ; that all bonds (the principal mortgage bond and the 
three additional bonds) must be liquidated both as to principal and 
interest before redemption; and that the mortgagee was entitled 
to enjoy and appropriate the entire usufruct of the property 
from July 1881 and onwards, and that he could not be called upon 
to account for the same. 

The decree was consequently partly in favour of the plaintiff 
and partly in favour of the defendant. 

Both parties appealed to the High Court, and the appeals were 
heard by SiE John Stanley, 0. J. and Baneeji, J. They were 
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of opinion that the mortgage and the lease must be read together 
as forming one transaction . . , . . the mortgage was in fact 

usufructuary only in name, and that it was not intended at the 
date of its execution that the mortgagee should go into posses- 
sion or receipt of the rents and profits. It was only when the 
mortgagor failed to pay the rent reserved by the lease that posses- 
sion was taken . . . . . Eeading the mortgage and the lease 

together we cannot give to the provision in the mortgage deed as 
to the acceptance of profits in lieu of interest its literal meaning. 
The language of this provision must be taken to be controlled by 
the terms of the lease, which provided that during the subsistence 
of the mortgage rent at the rate of Es. 4,200 a year should be pay- 
able .... We think that the mortgage and the lease being 
one transaction the intention of the parties to be deduced from 
them was that the mortgagee if in possession, was to receive 
Es. 4,200 annually as interest out of the rents and profits, and that 
the mortgagor should enjoy the balance. It was never the inten- 
tion of the parties that the mortgagee if he took possession should 
put into his own pockets at least Es. 2,000 a year over and above 
the Es. 4,200,’ ' 

The appeal of the plaintiff was consequently allowed and that 
of the defendant was dismissed. 

The defendant appealed from both decrees to His Majesty in 
Council, 

On this appeal. 

DeGruyther, K. 0., and ff. Gonsidine 0^ Gorman for the 
appellant contended that under the terms of the mortgage deed he 
was entitled to appropriate the whole of the income from the mort- 
gaged property in lieu of interest ; and that the respondent was 
not entitled to an account of the income. No oral or other evi- 
dence was admissible to explain the terms of the mortgage deed, 
which were quite clear in favour of the appellant’s contention. The 
mortgage deed and the lease were distinct and separate transac- 
tions, and the High Court, it was submitted, had wrongly held 
that they should be read together as forming one transaction. In 
any case the lease having been determined could now have no 
bearing on the rights and liabilities of the parties, which must bo 
governed solely by the terms of the mortgage deed. 
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dated the 11th of June 1881, was not proved and the High Court 
erred in reversing on that point the decision of the Subordinate 
Judge ; but even if it were proved to be genuine, it was, being an 
unregistered document, not admissible in evidence so as to afiect 
immovable property, and had been wrongly admitted by the High 
Court. It was also contended that the appellant was entitled to 
compensation for the loss of income occasioned by the withdrawal 
of the respondent’s sister’s share of the mortgaged property. 
Reference was made to the Evidence Act (I of 1872), section 92; 
Registration Act (III of 1877) sections 17 and 49 ; and Transfer 
of Property Act (IV of 1882), section 65 (a) which, it was contended, 
was applicable. The decision of the High Court should be reversed, 
and that of the Subordinate Judge (so far as it was not adverse to 
the appellant) should be restored. 

Sir Erie Richards, K. G., and B, Dube for the respondent con- 
tended that the mortgage deed and the lease formed together one 
transaction, and that they should be so treated. The evidence 
produced to show what was the real intention of the parties was 
therefore rightly admitted by the High Court in proof of the mode 
in which the rents and profits of the mortgaged property were to be 
dealt with. The appellant had only got possession of the property 
in June 1881. Reference was made to Jawahir Singh v. Sumesh- 
wctr Bat (1) and BalHshen Bas v. Legge (2). The ruhhi of the 
11th of June 1881, it was submitted, was properly admitted by the 
High Court. Under the circumstances the appellant had no right to 
any compensation for any loss or damage occasioned by the reduc- 
tion of his security owing to a portion of the mortgaged property 
being found not to belong to the mortgagor. The Transfer of Pro- 
perty Act, it was contended, did not apply, the mortgage having 
‘ been executed before that Act came into operation. 

BeQruyther, K. G., replied. 

1912, November 2Qth : — The judgement of their Lordships was 
delivered by Lord Macnaghtbn T[ The respondents in these con- 
solidated appeals are the representatives of the late plaintiff Saiyid 
Basharat Husain, now deceased, who was the owner of valuable 
zamindari property, subject to a mortgage, dated the 25th of 
August 1880, and three further charges tacked to it. The mortgage 
of 1880 and these further charges are now vested in the appellant, 

(1) {1905} I. Ii. R., 28 AU., 226. (2) (1899) I. L. B„ 22 AU., 149. 
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The controversy in this case arose out of these mortgage 
transactions. The original mortgagee was Husain Ali Khan, who 
made the advances to Basharat Husain, and took the securities in 
the name of his wife. 

Basharat Husain brought a suit for redemption. His right to 
redeem was not disputed. The only question was as to the terms 
and conditions on which the decree for redemption should be made. 

On the part of the appellant it was maintained that the rights 
of the parties must be governed by the provisions of the mortgage 
deed of 1880, which was duly executed and duly registered. On 
the other hand, the mortgagor contended, (1) that the real intention 
of the parties was to be gathered, not from the mortgage deed, but 
from negotiations and conversations alleged to have taken place 
before the mortgage was executed ; and (2) that on the mortgagor 
relinquishing the mortgaged property, which had been leased to 
him immediately after the date of the original mortgage, an agree- 
ment was come to between the mortgagee and the mortgagor as to 
the mode in which the rents and profits of the property were to be 
dealt with. The only evidence produced in support of this alleged 
agreement was a letter or ruhka, neither registered nor witnessed, 
purporting to be dated the 11th of June 1881, and to be signed by 
the mortgagee (who died in 1886, ten years before the iustitution 
of the suit). The Subordinate Judge of Meerut, who was the Trial 
Judge, came to the conclusion that the document in question was a 
forgery. The learned Judges of the High Court considered it 
genuine and gave effect to it. It is not necessary for their Lord- 
ships to determine whether the document is genuine or not. By 
the provisions of the Eegistration Act (Act III of 1877) such a 
document being unregistered is inadmissible in evidence. 

As regards the first contention on the part of the mortgagor, 
which appears to have been argued at great length in the Courts 
belo#, it seems impossible to support the decision of the High 
Court. It is no more permissible in India than it is in this country 
to contradict or vary the express and unambiguous terms of a 
written instrument by reference to preliminary negotiations or 
previous conversations. Indian Evidence Act is clear on the 
point. 

The consideration for the mortgage of 1880, was the sum of 
Bs, 70,000. The mortgage was expressed to be for the term of 
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eight years. The mortgage deed contains the following state- 
ment : — 

*'It is agreed by mutual consent of the parties to tliis doomnont tliat the pro- 
fits of the property mortgaged shall belong to the aforesaid mortgagee in lieu of 
the interest on the mortgage money/and I, the mortgagor, shall have no claim for 
mesne profits. The mortgagee also shall have no right to claim interest on the 
mortgage money advanced by him.** 

The mortgagee relied on this provision. The learned Judges 
of the High Court refused to give it any effect, holding that the 
mortgage was usufructuary only in form, and that the security 
was intended to be a simple mortgage carrying interest at the rate 
of 6 per cent, per annum. In coming to this conclusion the learned 
Judges seem to have been influenced both by the preliminary 
negotiations to which the mortgagor and his witnesses deposed, 
and by the circumstance that by a deed practically contemporane- 
ous with the mortgage, the property was leased to the mortgagor 
for the period of the mortgage on very favourable terms at a 
rent which worked out at 6 per cent, per annum on the sum 
secured. The net profits of the property in mortgage were appar- 
ently not less than Bs. 6,000. The rent reserved was only 
Es. 4,200. Favourable as the terms were, the mortgagor very 
soon fell into arrear. The mortgagee brought a suit against him, 
and he then gave up possession to the mortgagee. It may be that 
if the mortgage deed means what it says, it would have been 
better for him to have fought the case out. Such is evidently the 
view of the High Court. But after all, that is no concern of the 
Court. It was for the mortgagor to judge what was the wisest 
course for him to pursue. ^ ' 

Having regard to the eagerness of wealthy money-lenders to 
obtain security on zamindari property, and the competition among 
them for a position thought so advantageous, there does not seem 
to be anything strange in the apparently easy terms of the first 
mortgage transaction between the lender and the borrower. ‘ 

Their Lordships agree with the High Court in thinking that the 
mortgage and the lease were parts of one and the same transaction. 
But there is no inconsistency between the two instruments. Nor 
would there have been any inconsistency if the mortgage itself 
had contained a provision for granting a lease on the terms upon 
which the lease was actually granted. 
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One point was raised by the mortgagee before the Subordinate 
Judge on which he failed. It was not dealt with by the learned 
Judges of the High Court because they were against the mortgagee 
on the main question. The point was raised again before this 
Board. It was this : Part of the property expressed to be mort- 
gaged was withdrawn from the security in consequence of a 
successful claim to it by the mortgagor’s sister. The mortgagee 
claimed damages or compensation for the diminution of his 
security. The Subordinate Judge rejected that claim, being of 
opinion that the mortgagee when he took his security was aware 
of the circumstances of the property and the position of the mort- 
gagor’s family. Their Lordships think that the Subordinate 
Judge was right. They consider that the Transfer of Property 
Act, Act IV of 1882, section 65(a), on which reliance was placed 
(whatever the construction of that section may be) can have no 
application to the present case where the mortgage was executed 
before the date of the Act, though one of the further charges was 
subsequent to it. 

Tiieir Lordships will humbly advise His Majesty that the 
appeals should be allowed, the orders of the High Court discharged 
with costs (any costs paid thereunder being repaid), and the order 
of the Subordinate Judge restored. 

The respondents will pay the costs of the appeals. 

Appeah allowed* 

Solicitors for the appellant : — Ranhe'^i Ford^ Ford £ Chester, 

^ Solicitors for the respondent : — Barrow , Rogers & NevilL 

J. V. W. 
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. EBVISIONAL CEIMINAL. 


- Before Mr» Jusiice Muhammad Bafig[. 

EMPEROR V. EAM PRASAD and anothee .• 

Act iVo. XLV of 1860 (Indian Penal Code), section 199—Samiion to prosecute - 
Prosecution lased on alleged false declaration — Declaration inadmissible in 
evidence. 

, A declaration, before it can be made the foundation of a prosecution under 
.seotionl99 of the Indian Penal Code, must be one which is admissible in evi- 
dencGj and which the court before which it is filed is bound or authorized by law 
• to receive in evidence. 

The facts of this case were as follows : — 

On the 19th of February, 1912, three complaints were filed in 
the court of the City Magistrate of Cawnpore, namely, (1) Musam- 
mat Eupia V. Earn Dial and Ram Sahai, (2) Earn Dial v. Ganri 
Shankar, (3) Ram Sahai v. Gauri Shankar. The learned City 
Magistrate transferred the three complaints to a Bench of Honor- 
ary Magistrates, composed of Nawab Khakan Husain and Pandit 
Kundan Lai, for disposal There were several postponements 
during the trial of the three cases, and on the 21st of May, 1912, 
charge sheets were framed. On the 31st of May, 1912, three appli- 
cations were filed in the court of District Magistrate of Cawnpore, 
by Earn Sahai and Earn Dial, for the transfer of the three cases 
from the Bench of the Honorary Magistrates to some other court. 
The applicants for transfer made certain allegations against the 
Honorary Magistrates. The three applications were accompanied 
"by three declarations, the latter being made by Ram Prasad, 
Piittan Lai and Ala Bakhsh. The three declarations were not 
sworn to before any officer of a court. The District Magistrate 
called upon the Honorary Magistrates for an explanation, which 
was submitted on the 26th of June, 1912. On the 29th of June, 
1912, an order of the transfer of the three cases to the court of the 
City Magistrate was made. On the 1st of July, 1912, the opposite 
party, namely, Musammat Rupia and Gauri Shankar, objected to 
the order of transfer on the ground that no notice of the application 
for transfer had been given to them. The District Magistrate can- 
celled his order of the 29th of June, 1912, and fixed the 6th of July, 
1912, for the hearing and disposal of the transfer applications. On 

• Criminal Revision Ho. 681 of 1912 against an order of H. Bomford, District 
Magistrate of Cawnpore, dated tlie SOth of July, 1912* 
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that date some oral evidence was recorded by the District Magis- 
trate and an order of transfer was made. On the 15th of July, 
1912, Pandit Knndan Lai and Nawab Kiakan Husain, the Honorary 
Magistrates, addressed a letter to the District Magistrate, 
denying the allegations contained in the three declarations of Earn 
Prasad, Puttan Lai and Ala Bakhsh, and submitting their own 
affidavits contradicting the said declarations. After hearing the 
parties concerned the learned District Magistrate sanctioned the 
prosecution of Earn Prasad, Puttan Lai and Ala Bakhsh, under 
section 199 of the Indian Penal Code. Against this order Earn 
Prasad applied in revision to the High Court. 

Mr. 0. Dillon (with Mr. F. Wallach), for the applicants. 

Babu Satya Chandra Muherji, for the opposite parties. 

Muhammad Eafiq, J. — This is an application in revision, 
praying that the order of the District Magistrate of Cawnpore, 
dated the 30th of July, 1912, sanctioning the pros^ution of the 
applicants under section 199 of the Indian Penal Code be set aside. 
The circumstances which led to the grant of the sanction are as 
follows: — On the 19th of February, 1912, three complaints’ were 
hied in the court of the City Magistrate of Cawnpore, namely, (1) 
Musammat Eupia v. Earn Dial and Earn Sahai, (2) Earn Dial 
V. Gauri Shankar, (3) Earn Sahai v. Gauri Shankar. The learned 
City Magistrate transferred the three complaints to. a Bench 
of Honorary Magistrates, composed of Nawab Khakan Husain and 
Pandit Kundan Lai, for disposal. There were several postpone- 
ments during the trial of the three cases, and on the 21st of May, 
1912, charge sheets were framed. On the 31st of May, 1912, three 
applications were filed in the court of District Magistrate of Cawn- 
pore, by Earn Sahai and Earn Dial, for the transfer of the ; three 
cases from the Bench of the Honorary Magistrates to some other 
court. The applicants for transfer made certain allegations against 
the Honorary Magistrates. . The three applications were acconi 
paniedby three declarations, the latter being made by Earn Prasad; 
Puttan Lai and Ala Bakhsh. The three declarations were not 
sworn to before any officer of a conrt. The . District Magistrate 
called upon the Honorary Magistrates for an explanation, which was 
submitted on the 26th of June, 1912. On the 29th of June, 19I2» am 
order for the transfer of the three cases to the .court of * City 
Magistrate was made. Oh the 1st of Jidy, 1912, the opposite party. 
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namely, Musammat Rupia and Gauri Shankar, objected to the order 
of transfer on the ground that no notice of the application for 
transfer had been given to them. The District Magistrate cancelled 
his order of the 29th of June, 1912, and fixed the Gbh of July, 1912, 
for the hearing and disposal of the transfer applications. On that 
date some oral evidence was recorded by the District Magistrate and 
an order of transfer was made. On the 15th of July, 1912, Pandit 
Eundan Lai and Nawab Khakan Husain, the Honorary Magistrates, 
addressed a’letter to the District Magistrate, denying the allega- 
tions contained in the three declarations of Ram Prasad, Puttan 
Lai and Ala Bakhsh, and submitting their own affidavits contra- 
dicting the said declarations. After hearing the parties concerned 
the learned District Magistrate sanctioned the prosecution of Ram 
Prasad, Puttan Lai and Ala Bakhsh, under section 199 of the Indian 
Penal Code, It is against this order that the applicant, Ram 
Prasad, has filed the present application. It is contended by his 
learned counsel that the order of the learned District Magistrate is 
ultra vires ; tha,t no valid ground for granting the sanction has 
been made out, and that no offence under section 199 of the Indian 
Penal Code has been committed by the applicant. I shall take up 
the last objection first. It is admitted by the applicant for the 
purposes of this application that a declaration was filed by him in 
the court of the District Magistrate with his application for trans- 
fer. It is, however, argued that the declaration was not one which 
the District Magistrate was bound or authorized by law to receive 
in evidence and to act upon it, and indeed he did not consider it 
evidence, for he examined sonie witness on the basis of whose state- 
ments an order of transfer was made. Therefore, if the declara- 
tion in question contained any false statement, no offence under 
section 199 of the Indian Penal Code has been committed. In 
support of this contention the following cases have been cited:— (1) 
In the matter of the petition of Iswar Chunder Ouho and others 
(1), Ahdul Majid v. Krishna Lai Nag (2), Chandi Fershad 
V. Ahdur Rahman (3). I think that the contention for the appli- 
cant must prevail, A declaration, before it can be made the foun- 
dation of a prosecution under section 199 of the Indian Penal Code, 
must be one which is admissible in evidence, and which the court 

(1887) I, L, B., U Calc., 653. (2) (1893) I L. K., 20 Oalo„ 724. 

(3) (1894) I. L. B., 22 Calc., 131. 
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before which it is filed is bound or authorized by law to receive in 
evidence. The suggestion that there is no prohibition against the 
reception of such declaration in evidence does not render it admis- 
sible or the declarant amenable to the provision of section 199 of 
the^ Indian Penal Code. It is not pointed out for the opposite party 
that the declaration filed by Earn Prasad was one which under the 
Criminal Procedure Code, or any other law, the court before which 
the proceedings were pending was bound or authorized to receive 
in evidence. I therefore hold that the sanction granted by the 
learned District Magistrate for the prosecution of the applicant 
under section 199 of Indian Penal Code , cannot be upheld It is 
unnecessary to discuss the other objections taken on behalf of the 
applicant. I, therefore, set aside the order of the learned District 
Magistrate, dated the 30th July, 1912, as against Earn Prasad. 

Application allowed* 

Before Mn Justice Muhammad 2912 

GIGA Y. MUHAMMAD AMIH^ October, L 

Act JTo. XIII of 1859 f Workman's Breach of Ooutract Act J^Frocedure — Sjfecial 
procedure under the Act not ai^Tglicahle to ordinary loans between master and 
workman. 

Meld that the special procedure provided by Act No. Xm of 1859 for the 
recovery of money advanced in the circumstances therein, described is not appli- 
cable where money is advanced to a workman, not for the purpose of assisting 
him to complete a specific piece of work, but as an ordinary loan to be repaid out 
of the workman’s wages. In the matter of Aivusoori Sanyasi referred to. 

The applicant Giga, having employed one Muhammad Amin to 
work at his shop, lent Muhammad Amin some money under an 
agreement by which the loan was to be repaid out of Muhammad 
Amines wages. Before, however, the loan was repaid, Muhammad 
Amin left the service of Giga. Giga thereupon filed a complaint 
against Muhammad Amin under Act No. XIII of 1859 in the court 
of the Cantonment Magistrate of Oawnpore. The Magistrate 
referred the matter in dispute to arbitration. The majority of the 
arbitrators filed an award decreeing the sum of Es. 51-4 to Giga, 
and that sum was paid. Giga, however, applied in revision to the 
Sessions Judge to set aside the order of the Cantonment Magistrate, 
and failing there, made a further application to the High Court. 

* Oriminal Eevision No. 732 of 1912 from an oid&r of W. F. Kirton, Sejssiona 
Judge of Oawnpore*, dated tbe 7tb of September, 1912. 

(1) (1901) I. L B.; 28 Mad., , 
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Mr, E. A. Howard (for whom Babu Scctycc Chandra M ulcer ji), 
for the applicant. 

The Assistant Government Advocate (Mr. R. Malcomson) and 
Mr. F. K Porter, for the opposite party. 

Muhammad Eafiq, J. — This is an application in revision by 
one Giga, praying that the order of the learned Cantonment Magis- 
trate, dated the 23rd of July, 1912, be set aside. It appears that 
Giga had employed Muhammad Amin, the opposite party, to work 
at the shop of the former. Muhammad Amin took a loan from the 
applicant for which he gave an agreement. Before the loan had 
been paid off, Muhammad Amin left the service of Giga. The 
latter filed a complaint under Act XIII of 1859, in the court of the 
Cantonment Magistrate^ for the recovery of the loan or for an order 
directing Muhammad Amin to return to work. The learned Magis- 
trate referred the matter to arbitration. The majority of the 
arbitrators filed an award decreeing Rs. 51-4-0, to Giga, the appli- 
cant. That sum, I understand, has been paid. It is contended for 
the applicant that the learned Magistrate had no jurisdiction to 
delegate his powers under Act XIII of 1859, to arbitrators. I find 
that the objection taken by the applicant need not be considered as 
his application must fail on another ground. The loans that can be 
recovered under Act XIII of 1859 are the loans which are advanced 
by employers to their workmen for doing specific work. In the 
present case it is admitted that the money advanced to Muhammad 
Amin was not advanced for doing any particular work. ' Whatever 
work he was doing at the time that he took the loan had been 
finished and nothing of it remained to be done. Under these 
circumstances the applicant’s petition to the learned Magistrate 
could not be entertained ; see In the matter of Anns oori Sanyasi 
(1). The application fails and is rejected. 

Application rejected. 

(1) (190i) I. L. R., 28 Mad,, 37. 
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APPELLATE GEIMINAL. 

Before Mr. Justiae Sir Qeorge Knox ani Mr. Justice Muhaminad Jtajig. , 
EMPEEOa V. BADEI PBASAD * 

J urisdictioii — Practice — Evidence in criminal case recorded by Assistant Sessmis 

Judge — Judgement ^rmounced by Sessions Judge without re-hearing the 

evidence. 

Wliere a Sessions Judge decided a case upon evidence taken, not before him, 
but before an Assistant Sessions iJudge, it was held that the Sessions Judge’s 
judgement was ultra vires and a fresh trial was^ordered. 

In this case the applicant Badri Prasad was committed to the 
Court of Session at Mainpuri on charges under sections 467 and 
471 of the Indian Penal Code. The case was transferred to the 
Assistant Sessions Judge. The Assistant Sessions Judge recorded 
the evidence in the case; but did not proceed to judgement, 
on the ground that one of the issues in the case was at the same 
time awaiting decision under appeal in the court of the District 
Judge. After some interval the case was taken up by the Sessions 
Judge, who did not hear the evidence at all, but proceeded to judge- 
ment upon the evidence recorded by the Assistant Sessions Judge, 
and convicted the accused. Badri Prasad thereupon appealed to 
the High Court, contending, inter alia, that the judgement of the 
Sessions Judge was in the circumstances passed without jurisdic- 
tion. 

Babu Satya Chandra Mukerji^ for the appellant. 

The Assistant Government Advocate (Mr. ii. MaUomsoyi), for 
the Crown. 

Knox and Miotammad Bafiq, J.J. i—^Badri Prasad has been 
convicted of an offence under section 471 of the Indian Penal Code 
and sentenced to a term of rigorous imprisonment and payment of a 
fine. He has appealed. We do not go into the facts of the case in 
view of the order which we propose to make. There has been 
unfortunately in the trial an irregularity which compels us to set it 
aside and to order a new trial. Badri Prasad was committed to 
the court of sessions at Mainpuri. The case was transferred by the 
court of sessions to the court of an Assistant Sessions Judge. 
n?he Assistant Sessions Judge heard the case so far as the evidence 

• Criminal Appeal No. 440 of 1912 from an order of E. C. Allen, Session* Judge 
of Mainpuri, dated the 23rd of May, 1912. 
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was concerned; but did not proceed to judgement, on the ground that 
one of the issues iil the case was at the same time awaiting decision 
under appeal in the court of the District Judge, and we are told 
that the case remained pending for a year, when it was taken by 
the Court of Sessions at Mainpuri sitting at Etawah. The learned 
Sessions Judge did not hear the evidence at all, but proceeded to 
judgement upon the evidence recorded by the Assistant Sessions 
Judge. He had no jurisdiction to do this. The judgement and sen- 
tence are a judgement and sentence passed without jurisdiction and 
must beset aside. We notice what is apparently a mistake of law 
into which the learned Sessions Judge has fallen. He says that it is 
settled law that in such a case the accused cannot be convicted at one 
and the same time of forging a document and using that document 
as forged and the charges under sections 467 and 471 must, therefore, 
be regarded as alternative. We know of no authority to this effect 
and none has been pointed out to us.* It must be distinctly under- 
stood that we pronounce no opinion whatever upon the evidence 
relating to ei&her of these charges. Moreover, we wish to point 
out that it is most inexpedient for a sessions trial to be adjourned. 
The intention of the Code is that a trial before a court of sessions 
should proceed and be dealt with continuously from its inception to 
its finish. Occasions may arise when it is necessary to grant 
adjournments, but such adjournments should be granted only on the 
strongest possible ground and for the shortest possible period. 
With these remarks we allow the appeal so far that we set aside 
the conviction and sentence and send back the case for trial before 
the Court of Sessions at Fatehgarh. 

Record returned, 

, • [But see Queen-'JSmpressY, Umrao Lai, I. L. B., 23 All, 84. Ed.] 
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Before Mr. Justice Tudball and Mr. Justice Muhammad 
MUNSHI LAL aitd ujotheb (Judqembot-bbbtoes) v. BAM NABAIN (Auction 

pubchasee).”* 

OivU Procedure Code, 1908, order XXI, rules 84,89, 92 — Execution of decree — Bale 
of immovable ;pro;perty -~'Acce;ptance of fifial bid deferred-^ Ajyj^licatkm to set 
aside sale — Limitation. 

Held that a sale of immovable property in execution of a decree is not com- 
plete until the sale officer has accepted the dual bid and the purchaser has paid 
in the deposit of 25 per cent, of the purchase money required by rule 84 of order 
XXI of the Code of Civil Procedure, 1908. The period of thirty days prescribed by 
rule 92 wiU not, therefore, begin to run against a person applying under rule 89 
if for any reason the Jlnal bid remains for a time unaccepted by the sale officer. 

The fact^ of tliis case are fully stated in the judgement of the 
Court. 

Mr. If. L. Agarwala, for the appellants. 

Bahu Jogindro Nath Qhaudhri and Babu Sarat Chandra 
GhaudhT% for the respondent. 

Txjdball and Mtjhammab Rapiq, J. J. : — The circumstances out 
of which the present appeal has arisen are as follows Certain 
property was put up for sale in esecution of two decrees, one of 
which was for Rs. 11,521 and the other was for Rs. 2,521. 
Apparently, when the decrees were sent to the Collector for execu- 
tion, there was an error in the ruhkar sent and Rs. 1,521 was 
shown as the amount due under the one decree instead of Rs. 11,521. 
The property was duly notified for sale, and on the 22nd of August 
it was put up for sale. Ram Narain was the highest bidder and 
ofiered Rs. 6,400. The sale officer, as his order of the 22nd of August 
shows, seeing that the total amount apparently due under the decrees 
was Rs. 3,673, was of opinion that it was unnecessary to sell the 
whole of this property, and made up his mind to sell it in two lots 
of one-half each. It is equally clear from his order of the same 
date that the decree-holder at once informed him that the amount 
due under the one decree was Rs. 11,521 and not Rs. 1,521. The 
sale officer made up his mind to verify this statement from the civil 
court, and in his order of the 22nd of August, he distinctly states 
that he does not conclude the sale — ekhtetam-i-mlam manzur 
nahin kia ja saJcta^^-^-and he postponed the matter till he received 

^ First Appeal Ho, 47 of 1912 from an ord^ " of Mubammad Htisain, First 
Additional Subordiaiate Judge of Meerut, dated the SOth of January, 1912, 
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information. On the 28th of August he received information that the 
correct amount due under the decree was. Rs, 11,521. He accord- 
ingly noted this in his order, which distinctly states that he con- 
cludes the sale as it is unnecessary to sell the property afresh in 
two lots. On that same date he received from Ram Narain the ^ 

one-fourth deposit which it is necessary to mal<e under order XXI, 
rule 84, of the Code of Civil Procedure, On the 23rd of September, 
on an ex parte application, the civil court confirmed the sale. From 
the 24th of September till the 26th of October the court closed for 
vacation. On the 26th of October the judgement-debtor deposited 
the amount of the decree plus 5 per cent, of the purchase money as 
required under order XXI, rule 89, and he asked that the sale 
should be set aside. The learned Subordinate Judge refused to set 
aside the sale, being of opinion that it was impossible for him to do 
so after he had once confirmed the sale. The judgement-debtor 
comes here in appeal, and it is urged, we must admit, with consider- 
able force that the auction sale was not concluded unbil the 28th of 
August; that the deposit made on the 26th of October was a deposit 
made within time, i.e., within thirty days of the sale, omitting the > - 
vacation, and that the learned Subordinate Judge was not debarred^ 
from setting aside the sale merely because he had, on the 23rd of 
September, by an ex parte order, confirmed it. It is contended on . 
behalf of the respondent that the sale in the present instance took 
place on the 22nd of August, and that if the judgement-debtor wished 
to make a deposit, he was bound to do so before the 22nd of Sep- 
tember. In our opinion, in view of what took place on the 22nd of 
August and the lengthy order passed by the sale officer on that 
date, and the action that he took in the meantime, and his order of 
the 28th of August, it is quite clear that the sale was not concluded 
until August the 28th. We cannot accept the contention that 
directly a bid is made the sale is concluded. In his order of 22nd ^ 
August the sale officer distinctly and in very clear language stated 
that he did not conclude the sale ; that the final bid was not there, 
and that it was his intention to split up the property into lots and 
put up the same afresh. Under order XXI, rule 84, a person who 
is declared to be the purchaser at a sale has immediately after such 
declaration to make a deposit of 25 per cent, on the amount of his i 

purchase money to the officer conducting the sale. It is, therefore, ;^I 
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quite clear that fSr the conclusion of a sale it is necessary for 
the sale officer to accept the final bid and to make a declaration as 
to who is the purchaser and to order that purchaser to forthwith pay 
25 per cent, of the purchase money. It is clear that if such 
deposit is not made immediately, it is open to the sale officer to 
continue the sale afresh, and such auction purchaser who fails to 
make the deposit is liable for the difference between the amount of 
his own bid and that of the final bid which may be accepted by the 
sale officer. Our attention has been called to a ruling in Chowdhry 
Kesri So^hay v. Qiani Roy (1). It is of no assistance whatsoever 
to us in the present case, nor was the point which now arises, before 
the court at the hearing of that case. It seems to us that the 
matter is simply one for the exercise of a little common sense. The 
mere making of the last bid does not conclude the sale, and in our 
opinion in the present case the sale was concluded on the 28th of 
August, which is evidenced by the fact that on that date the sale 
officer declared Earn Narain to be the purchaser and made him pay 
25 per cent, of the deposit under order XXI, rule 84. It is equally 
clear that the judgement-debtor could not have made a deposit and 
applied to have the sale set aside prior to the 28th of August. In 
this view it is quite clear that the deposit made on the 26th of October 
by the appellant was made within time. The learned Subordinate 
Judge was not precluded by reason of his order of the 23rd of Sep- 
tember from accepting this deposit and setting aside the sale. An 
ex parte order passed on that date could not deprive the present 
appellant of his rights under the law, and it was the Subordinate 
Judge’s duty to set aside the sale. We, therefore, allow the appeal 
and set aside the order of the court below. The sale of the 28th of 
August, 1911, will be set aside. The appellants will have their 
costs in both courts. 

Appeal allowed. 

(1) (1902) I. L. B., 29 Gale., 626. 
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Before Mr, Justice Sir Barry Qriffifi arid Mr. Justice Chamier, 
MASIH-UB-BIN (Plaintiff) v. BALLABH BAS and others (Defendants).* 
Muhammadan law --Wag^f - Suhseg^uent failure of title of wagif^BigU of muta- 
walli to sue cm indemnity bond executed in favour of wagif as ;pur chaser^ 
Bight of ^glaintiff to shift basis of claim during suit^ Practice. 

A. purchased a village, the vendors giving him an indemnity bond in case he 
should be dispossessed. A. then made a waqf of the property purchased, naming 
himself as mutawalli and after him his son M. A. lost the property as the result 
of a suit, and subseg^uently (A meanwhile having died) M. sued as mutawalli to 
enforce the terms of the indemnity bond. Held that the waqf was invalid, and 
that M. could not be permitted to change the character of the suit by claiming 
as one of the heirs of A. 

Per Ohamibb, J Even if the waqf was valid, the mutawalli was not 
entitled to maintain the suit in the absence of a transfer to him as such of the 
■ vendee’s rights under the indemnity bond. 

* The facts of this case were as follows 
. By a sale deed, dated the 12th of November, 1889, Seth Kishan 
Chand and Gokul Ohand sold the village Basra to Shaikh 
Abdullah, and on the same date they executed an indemnity, 
bond to the effect that in case the village sold went out of the 
hands of the vendee for want of a clear title in the vendors, the 
former would pay back the price together with damages to the 
latter, and as a security for the due performance of that agreement 
mortgaged certain villages to Abdullah. On the 22nd of May, 
1897, Abdullah made a waqf of the village Basra and himself 
became a mutawalli. On his death his son, the plaintiiS in 
this .ease, became mutawalli. There was some litigation with 
respect to Basra, with the result that for want of title in the 
vendors it went out of the hands of the plaintiff (under a decree of 
the High Court) on the 11th. of May, 1906. He was held also, 
liable to pay mesne profits and costs. The plaintiff, therefore, sued. 
to enforce the indemnity bond. The defendants pleaded, mier alia^ 
that the plaintiff as mutawalli was not entitled to sue as the mort- 
gagee inasmuch as the rights arising under the indemnity bond 
were not included in the waqf. It was further pleaded that 
Abdullah having acquired no clear title in the village Basra, could 
not make a valid waqf of that property and the indemnity bond 
was without consideration. The Subordinate Judge dismissed the 
suit, holding that the sale was void ah initio ;that there was no 

• Pirst Appeal No 214 of 1911 from a decree of Aobal Bebari, Subordinate 
Judge of Banda, dated tbe 29tb of Harcb, 1911. 
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valid waqf ; that the waqf that did not include the indemnity bond ^9 
and that there was no separate legal consideration for the bond. 

The plaintiff appealed to the High Court din 

Babu Jogindro Nath Ghaudhri (with him Maulvi RaKmat- bjo^abh 
ullah), for the appellant, contended that Abdullah, when he 
became a mutawalli, could himself enforce his rights under the 
indemnity bond. He had in him vested all the rights arising out 
of that bond. In this case it could not be said that those rights did 
not pass to the plaintiff. He cited the Transfer of Property Act, 
section 55(2). The subject-matter of the waqf must belong to the 
owner of the property and in this case it did belong to him under 
the sale deed. These rights would pass because there was 
a clear intention that they should. The reservation of such 
a right would clearly be inconsistent with the intention of the 
waqf. The extinction of his own rights was absolute. The 
waqf attached to the money. It was for the benefit of the 
waqf that the ‘ suit had been brought. The second position of 
the appellant was that if he could not enforce the indemnity 
bond as a mutaw^alli, he should be permitted to enforce it as 
one of the heirs of Abdullah as a personal claim. 

The Hon'ble Dr. Sunder Lai, The Hon’ble Pandit Moti Lai 
Nehru, Babu Durg >. Gharan Bauer ji and Pandit Tima Shankar 
Bajpai, for the respondents, were not called upon. 

Gbiffin, J: — This appeal arises out of a suit to enforce 
a claim under an indemnity bond executed in favour of one 
Abdullah by Eashan Ohand and Gokul Chand on the 12th 
of November, 1889. On that date Kishan Chand and Gokul 
Ohand executed a sale deed of a village nam^ Basra, in 
favour of Abdullah. The latter apparently had some doubts 
as to the validity of his vendors' title, for, on the same date, he 
took from his vendors an indemnity bond the conditions of which 
have given rise to the present suit. By this indemnity bond the 
vendors undertook to make good to Abdullah the sale price 
together with any loss he might sustain on account of any defect of 
title in the property conveyed by the sale deed. Apparently, 

Abdullah entered into possession of the property sold and remained 
in possessionuntil the 2‘rthofMay, 1897, whenhe madeadedication 
of this village along with others for certain religious purposes 
Under the waqfnamah he appointed himself the first mutawalli- 
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and nominated his son, the appellant before us, his successor. In 
the life-time of Abdullah, Musammat Naraini appeared as a 
claimant of the ownership of the village Lasra. She was the 
adoptive mother of one Earn Gopal, a nephew of Abdullah’s 
vendors. Her suit was decreed by this Court on the 21st of 
December, 1905, and Musammat Naraini obtained possession of the 
village Lasra in May, 1906. This suit was instituted on the 3rd 
of August, 1910, to recover a sum of Es. 52,000 on account of the 
price of the village, Lasra, and the loss incurred by the plaintiff 
owing to the village having passed out of his possession. The 
defendants 1 to 5 are transferees from the vendors of Abdullah 
of the village hypothecated under the indemnity bond mentioned 
above. Musammat Naraini, the sixth defendant, is the person 
who, under a decree of this Court, obtained possession of the 
village Lasra. The defendants 7, 8 and 9 are representatives of 
the vendors. They have not appeared to defend the suit, and no 
relief was asked as against them, Abdullah died during the 
pendency of the appeal in this Court in the suit brought by 
Musammat Naraini, and his son, who is the appellant here, was 
brought on the record as his representative. The present suit 
was defended on various grounds, and we are concerned here 
with two only. The lower Court has upheld the contention 
of the defendants ; first, that the waqf is invalid and, therefore, 
the plaintiff is not entitled to maintain the suit, and secondly, 
that Abdullah, the vendee, at the time he created the waqf, did 
not at the same time convey to the mutawalli his rights under 
the indemnity bond. In appeal, it is contended that the court 
below was wrong in holding that the waqf was invalid and 
that the plaintiff has no right to maintain the suit because the 
waqfnamah contained no mention of a conveyance to the muta- 
walli of the vendee’s rights under the indemnity bond. It is, 
furthCT, contended that if the present suit cannot be main- 
tained by reason of any defect in the plaintiff’s position as 
mutawalli, he ought to be allowed to continue the suit as heir 
of the vendee, Abdullah. This Court in its decision of the 
21st December, 1905, held that the sale to Shaikh Abdullah 
was not a valid sale and that Abdullah was not a bond fide 
pijrchaser under that sale. The Muhammadan law on the 
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subject of waqf, which it is necessary to refer to in this case, 1912 
will be found at page 134 of Ameer Ali’s Muhammadan Law, ’ 

Volume I: — ^'The subject-matter of the dedication must be 
the property of the waqf at the time the waqf is made, that Ballabh 

is, he must be in a position to exercise dominion over it. 
Conseqiiently, if a waqf is made by a person of some property Grijffin J, 
of which he is in unlawful possession, but which he, subse- 
quently purchases from the rightful owner, such waqf is 
invalid. So also, when a man makes a waqf for certain good 
purposes of land belonging to another, and then becomes 
the proprietor of it, the waqf is not lawful, but it would be- 
come validly dedicated if ratified by the proprietor. Accord- 
ingly, when a person purports to make a waqf of property 
which does not belong to him, and such waqf is subsequently 
ratified by the true owner, the dedication is valid.*' Here, it 
will be seen that Abdullah made a dedication of certain 
property of which he was not the true owner. There has 
been no ratification of the waqf by the true owner, and I am 
not satisfied that, according to the Muhammadan law as ■ 
set out above, the so-called waqf, so far as the particular 
village Lasra was concerned, was valid. I agree, therefore, 
with the lower court in dismissing the plaintiffs suit on that 
ground. I do not consider it necessary to go into the second ground 
as to what was the exact intention of Abdullah in regard to his 
rights under the indemnity bond at the time he executed the 
waqfnamah. As to the plea advanced on behalf of the appellant 
that he should be permitted to continue the suit in his capacity as 
heir of the deceased, Abdullah, I do not think that the request is 
one which should be acceded to at this stage of the case. It is 
not pretended that the plaintiff is the one and only heir of 
Abdullah, and I am not prepared at this stage of the case to allow 
the plaintiff to continue the suit in an entirely different capacity. 

In my opinion the suit was rightly dismissed by the court below, 
and I dismiss this appeal with costs. 

GhamieBj J: — I agree that the appeal should be dismissed, 
but I should prefer to rest the dismissal of the appeal on 
the ground that even if the waqf was valid, the plaintiff has no 
right to sue on the deed of indemnity as mutawalli of the waqf. 
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The right to sue on that deed does not appear to have heen 
transferred to the mutawalli for the time being. Under the 
■waqfnamah Abdullah abandoned his title to maUza Lasra, butj 
did not mention or in any way refer to the deed of indemnity. 
The right to sue on that deed is not appurtenant to the interest of 
Abdullah in mauza Lasra and did not pass to the rhutawalli for 
the time being under section 8 of the Transfer of Property A.ct 
dr under any other provision of which I am aware. If it was 
intended that the mutawalli for the time being should have the 
right to sue on the deed of indenmity, I can only say that, in my 
opinion, no such intention has been expressed in the waqfnamah. 

I agree that the plaintiff should not, at this stage, be allowed to 
convert the suit by him as mutawalli into a suit by him as one of 
the heirs of Abdullah. 

By the Court : — The appeal is dismissed with costs so far as 
defendants 1 to 5 are concerned. 

Appeal dismissed. 

Before Sir Befiry Bicha7'dSi Knight, Chief Jmtice^ and Mr. Justice Banerji. 

Ncwemler, 15. KAETA KISHAN, (PtinmM) v. HAENAM CHAND, (Dhmhdaht) • 

Act jyb. XVI of 1908 {Indian BegistrationAct)^ seotionZ^ — Presentatuni ’* — Fre- 
sefitation hy a servant of the mortgagor in the jgresence of mortgagor. 

Wliere a mortgage-deed was handed over to the suh -registrar for the purpose 
of registration hy a person , other than the naortgagor, hut the mortgagor was 
present assenting to the registration of the document with full knowledge of 
what was being done in the office of the suh-registrar : held that the presentation 
was a valid presentation within the meaning of section 32 of the Begistration 
Act. Nath Mai Y. Aldid Wahid Khan (1) followed. Mujih-un-nissaY. Ahdur 
Bahim (2) distinguished. Jamdu Prasad v. Aftah Ali Khan (3) not followed. 

This was a plaintiff’s appeal in a suit for sale upon a mortgage. 
Both the courts below dismissed the suit upon the ground that the 
registration of the document was defective, and the sole question 
in appeal before the High Court was whether in the circum- 
stances the mortgage-deed was validly registered. The circum- 
stances in which registration was effected are detailed in the 
judgement of the Court. 

* Second Appeal No, 61 of 1912 from a decree of W. D. Burkitt, Distrioti 
Judge of Saharanpur, dated the l9th of July, 1912, confirming a decree of 
Muhammad Shafi, Subordinate Judge of Saharanpur, dated the 26th of Septem- 
ber, 1911. 

(1) (1912) I, L. B., M All, 351 (2) (1901) 1. L. B., 23 All , 233 

(3) (1912)1 L B,34A11,331 
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Mr. Nihal Ghand (with him Bahu Jogindra Nath Cha%dhri 
and Mr. A. P. Dube), for the appellant— 

Mr. B. E. 0^ Conor, for the respondent. 

Eichaeds, C. J. and Baneeji, J. The only question which 
has been argued in this appeal is whether or not the mortgage 
sued upon was duly presented and registered in accordance with 
the provisions of the Indian Eegistration Act. The document was 
in fact registered. It has an endorsement that it was “ presented 
for registration in the office of the sub-registrar. Below this is 
the name of a person which is variously read as Santh, Natha, or 
Sehua. He is described as the servant of the mortgagee. The 
mortgagor in answer to the interrogatories served upon him admits 
that he was present when the document was being registered and 
when it was handed over to the sub-registrar. He cannot remem- 
ber apparently who actually handed over the document, but he 
says that some person whose name, probably, was Santha, handed 
over the document. It is clear, however, from the admitted facts 
in the case that at the time of registration the mortgagor was 
present assenting to the registration of the document, with full 
knowledge of what was being done in the office of the sub-regis- 
trar. The real question for consideration is whether or not these 
circumstances amount to a presentation ” within the meaning of 
section 32 of the Indian Eegistration Act. Both the courts below 
have dismissed the plaintiffs suit on the preliminary point that the 
mortgage was not duly ‘‘presented” for registration. There 
has been some conflict of authority on this question and the point 
was very fully argued recently before a Full Bench of the Court, 
but unfortunately no decision was pronounced by the Court on the 
question now before us, the case turning on another point. In 
the case of Nath Mai v. Abdul Wahid Khan (1), a case in which 
the facts were very similar to those of the present case, it was 
decided that where a person who was authorized to “present ” a 
document for registration was present assenting to the registra- 
tion, the mere fact that his was not the hand to give the document 
to the sub-registrar did not prevent the document being regarded 
as duly “presented” within the meaning of the section. No doubt 
a somewhat contrary view was taken in the case ot jamhu Prasad 
V. Aftab Ali Khan (2). We think under all the cireim^ances 

(1) (1912) X L.B., 4 AU., 35^^^ 1. L. B., 34 AH., SSL 
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we are entitled to consider the question on its merits without 
feeling bound by authority, particularly as we have had so recently 
the benefit of the very full arguments advanced in the Full Bench 
case to which we have referred. 

The Privy Oountil decision in the case of Mujib-un-nissa v. 
Ahdur Rahim (1) has in our opinion no application to the circum- 
stances of the present case. In that case the person who pre- 
sented the document had been the attorney of a deceased person 
who wished to execute and register a deed of waqf. Before the 
document was presented for registration the donor of the power 
of attorney had died. Consequently the person presenting the 
document for registration had no authority from any one to pre- 
sent the document, nor was there any other person present who 
could have legally “presented” the document for registration. 
We think that the remarks of their Lordships in this case must be 
read and understood in connection with the facts of the case which 
were before them. After full consideration we see no reason to 
depart from the view which we expressed in the case of Nath Mai 
Y. Ahdul Wahid Khm (2). We, accordingly, allow the appeal, set 
aside the decree of both the courts below and remand the case to 
the court of first instance, through the lower appellate court, with 
directions to readmit the case upon its original number in the 
file, and proceed to hear and determine the same according to law. 
Costs here and heretofore will be costs in the cause. 

Appeal allowed. 


Before Mr. Justice 8ir Marry Griffin and Mr. Justice Chamier. 

ALLAH DAD KHAH akd others (Dependants) Vt SANT BAM (Pdaintxpp) akd 
WAHID -HN-NISSA and others (Defendants)*. 

Act Mo. Vll of 1BQ9 {Succession Certificate Act), sections 4 and IB — Succession 
certificate^Mdlder of certificate not entitled to assign Ms rights thereunder. 
Mid that the rights conferred by the grant of a snooession certificate under 
Succession Certificate Act, 1889, are personal to the grantee and cannot .be 
assigned. _ 

The facts of this case are as follows : — 

One Bahadur Khan was a mortgagee. He died, leaving Far- 
zand Ali and others as his heirs. Farzand Ali on the 25th of 

*Pixst Appeal No. 43 of 1912 from a decree of Pitambar Joshi, Second Addi- , 
ipnal Judge of Moradabad, dated the 18th of March, 1911, 

(1) (1901) I L. R., 23 AH, 233. (2) (1912) L L, B., 34 All, 355. 
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August, 1900, obtained a certificate under the Succession Certifi- 
cate Act for the collection of the mortgage debt due to Bahadur 
Khan. On the 15th of March, 1904, Farzand AH assigned the 
mortgage debt to Sahu Sant Ram together with his right to sue 
for the same, and made over to the assignee the succession certifi- 
cate which he had obtained. The assignee brought a suit, on the 
strength of that assignment, for enforcement of the mortgage. 
He did not produce any succession certificate empowering him to 
collect the debt due to Bahadur Khan, but produced the one which 
was granted to Farzand Ali. The defence, inter alia^ was that 
the certificate granted to Farzand Ali could not be acted upon by 
his assignee. This objection was overruled and the suit decreed. 
The defendants appealed. 

The Hon’ble Pandit Moti Lai Nehru (with him The Hon’ble 
Nawab Muhammad Abdul Majid), for the appellants 

The plaintiff cannot get a decree except on the production of 
a succession certificate granted to himself. Section 4 of the 
Succession Certificate Act is imperative. It has been definitely 
ruled that the section applies to mortgage debts as well as to 
simple money debts. The law does not recognize an assignment 
of a succession certificate ; the right granted by such a certificate 
is a purely personal one, confined to the grantee thereof. To recog- 
nize such assignments would be to defeat the object of the Succes- 
sion Certificate Act, which is to protect the debtor against the 
worry and uncertainty arising from disputes relating to the 
claimant’s title. Section 16 of the Act indemnifies payments only 
when they are made to the person to whom the certificate has been 
granted. The plaintiff, by obtaining an assignment from the 
certificate-holder of his right to sue, cannot be deemed to have 
fulfilled the requirements of section 4. 

Mr. B, E. 0^ Conor (for Maulvi Muhammad Ishaq)^, for the 
respondents:— ■ 

The requirements of section 4 have been complied with, inas- 
much as a succession certificate"' covering the debt sued for has 
been produced. The section does not expressly require that the 
certificate should have been granted to the plaintiff personally, 
though in the case of a probate or letters of administration there 
is a distinct provision that the latter should have been granted to 
the plaintiff. The omission from clause (iii) of the words to him” 


1912 


Aiilah Dad 
KHAiir 
V. 

SAjsrr'BAM:. 


76 


TEE INDUE LAW EBPOETS, 


[VOL. XXXV. 


1912 


Allah Dad 
iKhan 
V. 

Bah® Bam. 




which occur in clause (i) is significant. There is nothing to pro- 
hibit the assignment of the rights under a succession certificate 
together with an assignment of the debt itself. The recog- 
nition of such an assignment would not go against the objects of 
the Succession Certificate Act. The fiscal object would in no 
way suffer, as a certificate, in the first instance, would still be 
necessary. And where the debt together with the right of collec- 
tion thereof granted by a succession certificate are assigned, there 
arises no question of involving the debtor in vexatious disputes 
relating to the title of rival claimants. In this case the assignee 
is substituted for the original grantee of the certificate and the 
protection against the demands of rival claimants remains unaffec- 
ted. None of the objects of the Act is, therefore, frustrated. 
Should a fresh certificate be deemed necessary the plaintiff may 
now he given an opportunity of obtaining and producing it. 

The Hoff ble Pandit Moti Lai Nehru replied. 

Griffin and Chamier, J.J.:-— This was a suit upon a mortgage 
made in favour of one Bahadur Khan by two persons who are now 
represented by the appellants and others. Bahadur Khan died 
leaving a son, Farzand Ali, and other heirs. Farzand Ali applied 
for a succession certificate in respect of several debts due to his 
father. Some of the other heirs stated that they had relinquished 
their rights in his favour, and a certificate was issued to Farzand 
Ali, who some years later assigned the mortgage debt together 
with his right to sue for the same to the respondent, Sant Earn. 
It is, on the strength of that assignment, that the present suit was 
brought. The claim was resisted upon several grounds, one of 
which was that Farzand Ali was not competent to transfer to 
another the right conferred upon him by the succession certificate 
to sue for the recovery of the debt. The court below decided 
this and other questions against the appellants. Hence this 
appeal. 

Apart from the provisions of the Succession Certificate Act, 
Farzand Ali, as one of the heirs of Bahadur Khan, could have 
sued upon the mortgage, making as defendants the heirs of Bahadur 
Khan, who declined to join as plaintiffs. He could also have 
assigned his interest in the mortgage to the respondent, Sant Earn. 
Indeed, the assignment in favour of Sant Earn may be regarded 
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as having transferred to Sant Ram all Farzand All’s rights under 1912 
the niortgage, although the assignment purports to have been 
made by Farzand Ali as holder of the succession certificate. But Khai* 
section 4 of the Succession Certificate Act provides that no court Sant *Eim. 
shall pass a decree against a debtor of a deceased person for 
payment of his debt to a person claiming to be entitled to the 
effects of a deceased person or to any part thereof, except upon 
the production by the person so claiming of a certificate granted 
under that Act or of one or other of certain other documents, 
which admittedly have not been produced in this case. It has 
been held by this Court in many cases, which we are bound to 
follow, that a debt secured by a simple mortgage is a debt within 
the meaning of the provision just quoted, A certificate under 
the Succession Certificate Act has been produced, but it is in 
favour of Farzand Ali. The question is whether such a certificate 
is sufficient. The Act does not^ in so many words say that the 
certificate must be one in favour of the plaintiff, but we think 
that that is the meaning of the provision. The declared object 
of the Act is to facilitate the collection of debts on successions and 
to afford protection to parties paying debts to the representatives 
of deceased persons. Section 16 of the Act protects a debtor of 
a deceased person who pays the debt in good faith to the person 
to whom the certificate was granted. An assignee of the person 
to whom the certificate was granted does not appear to come 
within the section. From this it would appear that the person 
to sue for the debt is the person to whom the certificate was grant- 
ed. Notwithstanding the preamble to the Act, one of the objects 
of the Act seems to have been to prevent people from evading 
payment of the duty payable on certificates issued under Act 
XXVII of 1860. If that had been the sole object of the Legisla- 
ture, there would have been much to say for the view taken by 
the court below. But the main object must be taken to be that 
stated in the preamble. The Act is designed to enable debtors 
to know with certainty the person to whom they can safely pay 
a debt due to a deceased person. If we were to hold that any 
person may sue for the recovery of a debt due to a deceased person 
provided that he produces a certificate having the debt specified 
in it, the debtor would have to trace the tide of the plaintiff and 
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■we should re-introduce the confusion which the Act was designed 
to remove. If the plaintiff relies upon a grant of probate or 
letters of administration, he must show that the grant was made 
to him, and we see no reason why it should he otherwise in the 
case of a succession certificate. The result is that the plaintiff, 
in our opinion, was not entitled to maintain this suit. 

It was suggested that we might adjourn the case in order that 
the plaintiff might apply for a certificate. We cannot allow this, 
as the plaintiff cannot be permitted to convert a suit by him as 
assignee of Farzand Ali into a suit by him as holder of a certifi- 
cate authorizing him to collect debts due to Bahadur Khan. The 
appeal is allowed and the suit is dimissed with costs. 

A'p'peal allowed. 

EEVISIONAL OEIMINAL. 

Before Mr, Justice Tudball. 

ANGAN AND OTHHES V. BAM PIBBHAB'.’*^ 

Criminal Procedure Code, sections 203, 437 — Com;plaint summarily rejected-^ 

Further inquiry. — Notice to person complained against not necessary, 

A notice to a person against whom a complaint is made is quite unnecessary 
where it is sought to set aside the summary order rejecting the complaint in a 
proceeding to which he was actually no party. 

A complaiat made against Angan and others was summarily 
rejected by a magistrate of the first class without calling upon 
persons complained against. Subsequently a fresh inquiry into 
the subject matter of the complaint was ordered by the District 
Magistrate, again without notice to Angan and others. Angan 
and others applied to the High Court for revision of this order 
upon the ground that it could not have been legally passed with- 
out notice to them. 

Mr. R, K. Somhjiyiox the applicants : — 

It is a well-established principle of criminal law that no order 
should be passed to the prejudice of any party by a court exercising 
appellate or revisional powers without giving that party an oppor- 
tunity of showing cause against the passing of such order. Although 
section 437 of the Criminal Procedure Code does not expressly 
provide for the giving of such an opportunity, yet precedents have 

♦Criminal Bevision No. 822 of 1912 from an order of E. M. Nanavatty, 
District Magistrate of Budaun, dated tit© 21st of Sep temTber, 1912* 
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laid down the rule that it should be given. I rely on the case of 
Queen-Empress y» A judhia (1) and on the cases cited therein. It 
is true that those were cases where the accused person was dis- 
charged, and not cases where the complaint was dismissed forthwith 
under section 203, without making the accused person a party, 
but as regards the advisability or desirability of giving notice to 
the party affected there is no difference in principle between the 
two cases. 

[TtjBBALL, J., referred to if ir Ahwad Hossein v. Mahomed 
Askari (2) and Queen-Empress v. Pviran (3)]. 

Mr. (?. W- Dillon^ for the opposite party, was not called upon. 

Tudball, J. — One Ram Pirbhan aZwis Ram Parpan filed a com- 
plaint in the court of a first class magistrate against the present app- 
licants, preferring a charge of defamation against them. The peti- 
tioner's complaint was dated the 21st August, 1912, but was filed in 
court on the 22nd of August. The Magistrate recorded the complai- 
nant's statement on oath and forthwith dismissed the complaint. 
The complainant at once went to the District Magistrate in revision 
and the latter ordered a further inquiry. The applicants come to 
•this Court in revision against that order and the main contention 
is that the order was passed behind their back and without notice 
to them and is therefore bad in law. In my opinion there is no 
substance in the contention for the simple reason that there has 
been no order of discharge whatsoever. They at no time had been 
called upon to appear and defend. The Magistrate has simply 
dismissed the complaint without any inquiry whatsoever. Under 
rulings of this Court it would have been open to the same magis- 
trate to accept a fresh complaint by the complainant on the same 
facts and to have taken action thereon and to have made an 
inquiry. To the same effect is the decision of a Full Bench of 
the Calcutta High Court. In my opinion a notice to a person 
against whom a complaint is made is quite unnecessary where it 
is sought to set aside the summary order in a proceeding to which 
he was actually no party. In the present instance the complaint 
was dismissed without inquiry and at the very least the complain- 
ant was entitled to an inquiry even though only under section 

202, Criminal Procedure Code. It was open to the court to make 
(X) (1898) IL.B , 20 All ,339 (2) (1886) IL.R., 9 All, 8^, 

(3) (1902) 29 Oak, 720, 

'll '■ 


1912 

Akgait 

Ram 

PlRBHAN 




80 


THE INDIAN LAW REPORTS, 


[VOL. XXXV. 

1912 an iaquiry under section 202 of the Code or after issue of summons 
to the accused person. My attention has been called to certain 
rulings of this Court, e.g. Queen Empress v. Ajudhia (1), but an 
PiRBHiN. examination of these rulings shows that they were all cases in 
which the accused was tried and discharged and a further inquiry 
was ordered behind his back and without notice issued to him. The 
present is not a case in which it was necessary to issue notice to 
the accused persons before ordering further inquiry. I therefore 
reject the application. The proceedings which have been stayed 
will be continued. 

Application rejected. 
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PEIVY COUNCIL. 

SUBAJ NARAIN and another (Plaintiffs) v. IQBAL NABAIN and othbrs 

(Defendants). 

[On appeal from the Court; of the Judicial Oommissioner of Oudh, at Lucknow.] 
Bindti law ^ Joint family — Allegation of separation in suit by some members for 
separate share — Expressicm of intention to hold share separately not proved — 
Bight to mesne profits on separation — Exclusion from joint family, allegation 
of — Non-receipt of share of profits of joint property — Voluntary residence not 
with joint family-— Be fusal of allowance as being inadeguate. 

The appellant, a member of a joint undivided Hindu family, brought a suit 
in 1905 against the respondents, the other members of tb| family, alleging a 
separation by him in 1901, when be bad expressed his intention to hold his share 
separately, and claiming possession of- his share, with mesne profits. 

Eeld that what may amount to a separation, or what conduct on the part 
of some of the members may lead to separation of a joint undivided Hindu 
family, and convert a joint tenancy into a tenancy in common, must depend on 
the facts of each case, A definite and unambiguous indication by one member of 
intention to separate himself and to enjoy his share in severalty may amount to 
separation : hut to have that effect the intention must be unequivocal and clearly 
expressed. Separation from commensality does not as a necessary consequence 
effect a division [Bewun Persad v. Badha Beeby (2)] . A separation in mess 
and worship may be due to various causes, and yet the family may continue 
joint in estate. 

In this appeal it was held (affirming the decision of the court of the Judicial 
Commissioner) that on the evidence in, and under the circumstances of, the case 
and the conduct of the party alleging division of the family there had been no 
.separation in 1901, and the appellant was consequently not entitled to mesne 
profits on that ground. 

Lord Maonaqhten, Lord Moulton, Sir John Edge, and Mr, 

Ameer Ali 

(1) (1898 ) IX E., 20 All., 339. (2) (1846) 4 Moo, I. A„ 137, 
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He also claimed mesne profits on the ground of exclusion from the joint 
family, as he had not since 1901 received any share of the profits of the Joint 
property. JSdd that although he had not received any of the profits of the Joint 
estate, the evidence was clear that the appellant was oSered an allowance from 
the profits of the Joint property which he refused to accept as being inade<iuate, 
and that would not amount to exclusion. 

Appeal from a decree (30th October, 1909) of the Court of the 
Judicial Commissioner of Oudh which varied a decree (27th August, 
1908) of the Additional Judge of Hardoi 

The only question for determination on this appeal was 
whethei: the appellants were entitled to a decree for mesne prc^ts 
against the respondents, in addition to the decree for partition of 
their joint properties. 

The facts are for the purpose of this report sufiSciently stated 
in the judgement of their Lordships of the Judicial Committee. 

The appellant Suraj Narain, with his two sons as co-plaintiffs, 
instituted the suit which gave rise to this appeal, against Bakht 
Narain and his family (defendants nos. 1 to 6) and also against 
Eatan Lai, Madan Mohan Lai, and Kishan Lai (defendants nos. 7 
to 9). He claimed that the properties in the names of the defend- 
ants nos. 7 to 9 belonged to ,the joint family, alleging that they 
had wrongly taken possession of them in collusion with Bakht 
Narain. He alleged that he had totally separated himself from 
Bakht Narain at the end of October, 1901, and that there had 
been a '‘legal partition"' of the properties, first made in Novem- 
ber, 1900, and completed in October, 1901, and he prayed for 
possession of his half share of the joint family properties, for 
mesne profits, and other relief. 

The defence was a denial of the separation and partition 
alleged, and also of the right of the plaintiflfe to mesne profits. 

The only issue now material was the 16th, which' was as 
follows : — Can the plaintiffs claim accounts and mesne profits from 
the defendants nos. 1 to 5, and what is the amount of the latter ? 

The Additional Judge of Hardoi held that^Buraj Narain had 
separated from the family as alleged by him ; that since his separa- 
tion he had been excluded from the joint family property, and 
that he was consequently entitled to the mesne profits of his half 
share. He accordingly made a decree for possession of one-half 
share in the joint property with mesne profits. 
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On appeal the court of the Judicial Commissioner, Mr. L. G. 
Evans, Judicial Commissioner, and Mr. T. 0. Pjggott, 2nd 
Additional Judicial Commissioner, after discussing the evidence 
at considerable length, came to the conclusion that neither separa- 
tion nor exclusion had been proved, and that the claim for mesne 
profits was consequently not sustainable. In the result a decree 
for an account was made. 

On the main point in the case, the proof of separation, the 
judgement of the Judicial Commissioner’s court (which was deli- 
vered by Mr. Piggott and concurred in by Mr. Evans, after refer- 
ring to the cases which had been cited in argument, continued 

Mr. Justice Markby was decidedly of opinion that it followed from the 
principles laid down by their Lordships of the Privy Council in A^j^ovier^s case 
that one member of a joint family might turn his joint ownership of the family 
property into a tenancy in common within the meaning of that ruling by merely 
signifying to the other members of the family an intention to that eSect. We 
have not been referred to any Privy Council case which goes so far as this ; and it 
seems to mo that the principle thus broadly stated cannot be affirmed without 
serious qualification. It would surely not be contended that, if one of two 
brothers who had up to that moment lived together as members of joint family 
were to say to another, at the end of some quarrel over family matters, ' Very 
well then, if you insist on treating me so badly, I intend to separate from you 
from this moment. You do not deny that my share in the family property is 
equal to yours, and I intend from henceforth to regard myself as the separate 
owner of my own half share,* such words would in themselves, and apart 
from any evidence of the subsequent conduct of the two brothers, have the effect 
of producing separation between them in law. The court would require at the 
very least to be satisfied that the subsequent conduct of the brother who had 
thus spoken was such as to put it beyond question that his words were not 
merely spoken in the heat of the moment, or intended as a threat to put pressure 
upon his brother and compel the latter to show more respeot to his wishes, but 
embodied his deliberate purpose, consistently adhered to and evidenced by his 
subsequent actions. Moreover, there would have to be no room for doubt in the 
mind of the court that the parties concerned were entirely agreed as to the share 
in the family property each of them would have to taka in the event of a sepa- 
ration. Personally I am not sure that even these qualifications are sufficient ; 
or perhaps I might express my point more correctly by saying that I should 
require clear evi device of subsequent action on the part of the brother who had 
expressed his intention to separate with a view to aoqui ng, with as little delay 
as was reasonably possible under the circumstances, the separate control and 
enjoyment of the share claimed by him in the family property after separation. 
In the absence of such action on his part, I hold that a strong presumption 
would arise in favour of his having reconsidered the intention expressed by him 
in the heat of the moment and acquiesced in the oontinue-noe of the family in a 
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state of jointness. Applying these principles to the facts of the present case, it 
does not. seem to me that anything like a sTifiS-cient case is made out in favour of 
the proposition that Pandit Suraj Narain on behalf of himself and his minor 
sons separated from Pandit Bakht Harain and his branch of the family, either 
in the month of March, 1901, or at any subsequent date prior to the institution 
of Pandit Suraj Narain’s suit on J'une 20th, 1905.’* 

On the other branch of the plaintiff’s case, namely, that Suraj 
Narain was in any event entitled to mesne profits as a member of 
a joint family who had been for years before the institution of the 
suit excluded from all participation in the joint family property, 
the appellate court said : — 

It must he remembered that we are dealing in thishase with the members 
of a joint family who were often widely separated in residence, and who excer- 
oised their respective professions, or carried on various branches of business, 
without reference to any joint family account ...... Under these 

oiroumstances the mere fact of non-participation by Suraj Narain in the profits 
of the joint family between the years 1901 and 1905 supposing such non-partici- 
pation to he fully established, could scarcely be regarded as such evidence of 
exclusion as would justify a subsequent claim for mesne profits ..... 

When Suraj Narain went away and took up employment in the Amethi estate 
without taking any further action, he seems to me, as I have already remarked, 
to have acquiesced in the existing state of afiairs under which Bakht hTarain 
remained in possession of the joint family property as manager, pending the 
settlement of outstanding accounts and disputes. Under these circumstances, 

I am of opinion that the claim for mesne profits cannot be brought and that the 
lower court was in error in passing a decree for the same.” 

The accoiint directed was an account of the income enjoyed 
by the defendants (and by Pandit Bakht Narain before his death) 
from the date of the institution of the plaintiffs’ suit on June 20th, 
1905, to the date on which possession was given to the plaintiffs 
under the decree now appealed against, from the immovable pro- 
perty of the joint family in respect of which the plaintiffs have 
been found to be entitled to a half share. The defendants will 
be entitled to set off against such income, not only the expenses 
of management, but all expenditure which the court may find to 
have been properly incurred on objects to which the income of the 
joint family may properly be applied by the manager of the same. 
The balance, if any, will be treated as part of the divisible assets 
of the joint family, under the head of movable property, in the 
hands of the defendants, and the plaintiffs will be awarded one 
half of the same.** 

On this appeal— 
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De Qruyther, Z. C., and B. Dube for the appellants contended 
that the family ceased to be a joint undivided Hindu family, so 
far as Suraj Narain and his sons were concerned, at latest in 
October, 1901. At that time the evidence established that Suraj 
Narain expressed his intention of holding his share (which was 
one half) separately. His claim was not denied, but Bakht 
Narain declined to partition until the debts on the estate had been 
discharged. One member, it was submitted, could separate him- 
self against the wishes of all the other members of the family ; 
and an oral expression of his intention to do so was sufficient, no 
writing being necessary. Reference was made to Rewun Persad v. 
Radha Beehy (1) ; Appovitr v. Rama Subba Aiyan (2) ; Bulakee 
Lall 'v. Indur puttee Kowar (S); Vato Koer y. Rowshun Singh 
(4); Raghubanund Doss v, Sadhu Ghurn Doss (5) ySuarsanam 
Maistri Y, Narasimhulu Maistri (6); Radha Ghurn Das s y, 
Kripa Sindhu Dass (I) ; Joy Narain Qiri v. Qrish Ohunder 
Myti (8); Ram Per shad Singh v. Lahhpati Koer (9) and BaU 
kishen Das v. Ram Narain Sxhu (10). After the date above- 
mentioned the appellants had been excluded from participation 
in the profits of the joint family property to which they were 
admittedly entitled. The decree of the court below was erroneous 
in not giving the appellants a decree for mesne profits as claimed ; 
and also as to the mode in which it directed the accounts to be 
taken. 

A, M. Dunne for the respondents contended that the evidence 
clearly established that there had been no separation or partition 
as alleged by the appellants. There’ was an application on the 
record by Suraj Narain to have his name put on the Register as 
being the head of the joint family, but he did not ask for separa- 
tion. And there had been no exclusion of the appellants from 
participation in the joint family profits. On the contrary, Suraj 
Narain had been offered a share of the profits and had declined to 
to take it. In this view there were no circumstances which 

(1) (1846) 4 Moo. I. A., 137 (168). (6) (1901) I. L. B., 25 Mad., 149 (156). 

(2) (1866) llMo_o. I A., 75 (89). 


(7) (1879) I. L. R., 5 Gale., 474 (476). 

(8) (1878) I. L, R., 4 Oalo., 434 ; L. R., 6 
I A., 228. 

(9) (1902) I. L. R, 30 Calc., 231 (285) .* 
L. R., SO lA., 1 (11). 

(5) (1878) I. L. R., 4 Oalo., 425 (480). (10) (1908) I. L R, 30 Oalo., 788 ; L R., 8(1 

1. A.| 189, 


(3) (1865) 3 W. R, 41. 

(4) (1867) 8 W. R., 82 (83), 
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nstified a decree for mesne profits. The decree of the court below 
was right and should be affirmed. 

De OruytheT, K* 0., replied. 

1912, December 10th .-—The judgement of their Lordships 
was delivered by Mr. Ameer Ali : — 

The point for determination involved in this appeal turns 
on the^^^t^^ whether the plaintiffs, who were admittedly 

members of a joint Hindu family governed by the Mitakshara 
law, separated, as they allege, in October, 1901, or whether 
they continued joint in property, if not in food and worship, as 
the defendants contend, up to the institution of the suit in 1905. 

The parties are Kashmiri Brahmins settled in Oudh, and, with 
the exception of the defendant Eatan Lai, are descended from one 
Pandit Bishan Narain who died over 40 years ago. He left four 
sons, of whom Pandit Suraj Narain the first plaintiff is the only 
one now surviving. On Bishan Narain^s death his eldest son Eaj 
Narain became the harta of the joint family. On his death in 
1890, Earn Narain, the next in order of seniority, assumed charge 
of the family estate. He died in October, 1900, leaving a daughter 
who is married to the defendant Eatan Lai. Her son Eaj Indar 
Narain appears to have been adopted by Earn Narain, and 
although his name frequently appears in the course of the present 
litigation he is no party to the action. On the death of Earn 
Narain, the defendant Bakht Narain, who has died- since the 
institution of this suit, applied in November, 1900, for mutation of 
names in the Collector’s register in respect of the joint family 
property. On the 8th of December, 19p0, Suraj Narain filed a peti- 
tion objecting to the mutation being effected in Bakht Narain's 
name alone, and praying that his name along with the plaintiffs* 
and Eaj Indar Narain’s might be entered in equal shares 

Some action appears to have been taken by the revenue autho- 
rities on the application of Bakht Narain, but before any definite 
order was made, the parties came to a settlement which was 
embodied in a deed of compromise. This document bears date 
the 2*7 th February, 1901, and after reciting the facts connected 
with Suraj Narain’s application, proceeds to state as follows: — 
“Hence, in submitting this application we pray that mutation of names be 
effected in favour of Pandit Bakht Narain alone as the head of a point family 
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and the status of the family has continued joint from the death of Pandit Bam 
Narain up to this day and shall remain so as long as any dispute does not arise 
mong the heirs.** 

Baklit Narain^s name was accordingly entered with regard to 
the entire joint estate, and matters apparently remained in staiu 
quo for the next two years. In consequence of some quarrel with 
his elder brother, Suraj Narain, on the 5th of May, 1903, applied 
to the revenue authorities to have his and Kaj Indar Naraih’s 
names entered jointly in respect of two-thirds of the family pro- 
perties. 

The differences between the brothers seem to have been mainly 
connected with the question of the shares the two branches of the 
family would take upon a partition. As Bakht Narain had three 
sons and Suraj Narain had only two, the latter evidently appre- 
hended that if the division were to be made per capita his branch 
would obtain a smaller share. The compromise of February, 1901, 
which provided for a reference to the Advocate-General was really 
intended to remove this fear on the part of Suraj Narain. 

On the 31st August, 1903, the Assistant Collector made an 
order in favour of Suraj Narain. This order was reversed on 
appeal by the Deputy Commissioner on the 30th of October, 1903 
The Deputy Commissioner embodies in his judgement the actual 
contentions advanced before him by the parties, which afford a 
strong indication of the views they then took of the position of the 
family. Their Lordships will refer to this document when dealing 
with the arguments at the Bar on this appeal. 

After the Deputy Commissioner’s order, Suraj Narain returned 
to the service of the Amethi Estate and remained there up to the 
end of 1904. In June, 1905 he, in conjunction with his surviving 
son, brought the present suit against Bakht Narain and his sons 
for a partition of the family properties. The various proceedings 
in the suit of Bakht Narain against Eatan Lai, in which Suraj 
NaraioL attempted to be joined as a plaintiff, have no direct bearing 
on the question their Lordships have to consider. 

In the present action, the plaintiffs, Suraj Narain and his son, 
claimed to recover mesne profits from Bakht Narain and his 
branch of the family, on the ground that they had separated from 
the joint family in October, 1901. Their contention was accepted 
by the Subordinate Judge; who made a decree in their favour on 
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that basis. The Judicial Commissioners have on appeal reversed 
his decision ; and the present appeal to his Majesty in Council is 
from their judgement. The learned Judges have carefully and 
elaborately examined the evidence on the question of the alleged 
separation in October, 1901; and as their Lordships agree with 
the main conclusions of the court below, they do not consider it 
neeessary to deal with the matter in detail. 

The principle applicable to cases of separation from the joint 
undivided family has been clearly enunciated by this Board in 
Rewubn Persad v. Badha Beeby (1) and the well-known case of 
Appovier v. Rama Svjbba Aiyah (2). What may amount to a 
separation or what conduct on the part of some of the members 
may lead to disruption of the joint imdivided family and convert 
a joint tenancy into a tenancy in common must depend on the facts 
of each case, A definite and unambiguous indication by one 
member of intention to separate himself and to enjoy his share in 
severalty may amount to separation. But to have that effect the 
intention must be unequivocal and clearly expressed. In the 
present case that element appears to their Lordships to be wholly 
•wanting. By the compromise of February the parties had agreed 
to retain the status of jointness which had existed till then until 
any dispute arose among the heirs.** Suraj Narain alleges that 
he separated a few months later ; there is, however, no writing in 
support of his allegation, nothing to show that at that time he 
gave expression to an unambiguous intention on his part to cut 
himself off from the joint undivided family. The oral evidence 
* on which the allegation has mainly rested, as the learned Judges 
in the court below point out, is either inconclusive or unreliable. 
On the other hand, his conduct, borne out by documents, is clearly 
against his contention. After the compromise of February, 1901, 
the mutation proceedings instituted by Bakht Narain in November, 
1900, were continued, and on the 2nd of January, 1902, the reve* 
nue officer directed that the statements of the two brothers should 
be recorded ‘Mo ascertain in whose name the entry should be 
made.** And on the 8th of February the officer in question made 
the following order , 

** Air the sta^mients of Bakht Kacain and Suraj Harain have been 

received and they nnanunously shew their vTillingness for the entry of the name 
(1) (1846) 4 Moo. I. A., 137, (S) (1866) 11 Moo* L A., 76, 
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of Bakht Narain aaid declare his possession also, and n^s no one has filed any 
objection, it is therefore ordered that, after expunging the name of Earn Narain, 
deceased, the name of Bakht Narain be entered and the file be submitted to the 
officer in charge of pargana for sanction. ” 

The conduct of Suraj Narain on this occasion was certainly 
not consistent with his allegation that he had severed his connec- 
tion with the joint family, of which Bakht Narain was the ack- 
nowledged '*head/’ in October, 1901. 

In his application of the 5th May, 1903, among other matters, 
he speaks of a separation in mess and worship/’ but there is no 
mention of a division of rights in property. Had his present 
statement been true, some reference would unquestionably have 
been made to it in this document. Separation from commensality, 
as was observed in the case of Itewun Persccd v. Radha Beeby (1) 
does not as a necessary consequence effect a division of the joint 
undivided property. A separation in mess and worship may be 
due to various causes, and yet the family may continue joint in 
estate. In the present case there is evidence to show it arose 
from a difference in the religious opinions of the two brothers. 

But the conduct of Suraj Narain after the order of the Deputy 
Commissioner on the 30th October, 1903, and the statements of 
bis pleader before that officer, leave no doubt in their Lordships’ 
mind that his present allegation is unfounded. The passage in the 
Deputy Commissioner’s judgement which gives the substance of 
, these statements is important. After reciting some of the facts 
connected with the dispute before him, the judgement proceeds thus : 

** Ultimately on tbe 29th February, 1901, [stc], by virtue of a compromise, 
the name of Bakht Narain was entered as manager and head of a joint Hindu 
family. By a clause at the end of this agreement Bakht Narain was to remskin 
so recorded so long as there should be no dispute among the warisan^ There is 
' now a discussion as to the meaning of the word warisan. 

•* Mr. Jackson for appellant argues that it clearly refers to the heirs of the 
executant of the oompronuse. Mr. Ohampat Bai for the respondent maintains 
that it refers to the executants themselves ; and as they are now in disagreement 
^ he wishes to have his client’s name recorded in the Government registers. 

, “ Here it is necessary to say that there is a third party, Baj Indar Narain, 
said to be the adopted son of Ram Narain, 

Bakht Narain now denies the validity of the adoption.” 

And thet)rder is, I think that Suraj Narain and Baj Indar 
Narain ” (the applicants m .that case) “should go to the Civil 
'Cburt and get their shares clearly defined.” 

(li (1646) 4 Moo. LA.. 137. 
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The statement of Mr. Champat Rai appears to their Lordships 
to involve a clear admission that the joint status had continued 
till then ; and that as the parties were, to use his words as record- 
ed by the Deputy Commissioner, ‘^now in disagreement/* he 
wished to have his client’s name recorded in the Government 
registers. 

After the dismissal of his application, as already observed, 
Suraj Narain went away to Amethi without making an attempt to 
go to the Civil Court. Although Suraj Narain made various 
attempts to come in as a plaintiff in the suit Bakht Narain had 
brought against Ratan Lai, it may be taken as well established 
that after the Deputy Commissioner's order matters remained in 
statu quo until the present action was instituted. Their Lord- 
ships are of opinion that the allegation regarding a separation 
in October, 1901, of rights in property fails, and that the view of 
the learned Judges in the court below is well founded, that the 
plaintife are not entitled to claim mesne profits on that basis. 

But it is urged that as the plaintiffs did not, after the disputes 
arose between the two brothers, receive any profits from the joint 
estate, they are entitled to mesne profits on the ground of exclusion. 
The evidence is clear and distinct on this point, and shows that 
Bakht Narain was all along offering Suraj Narain an allowance 
of Rs. 200 a month, which he refused to accept as being inadequate. 
This certainly does not, in their Lordships* judgement, amount to 
exclusion from the joint estate. 

On the whole their Lordships are of opinion that this appeal 
fails and ought to be dismissed with costs, and their Lordships will 
humbly advise His Majesty accordingly. 

Appeal dismissed. 

Solicitors for the appellants : — BarroWy Rogers and NevilL 

Solicitors for the respondents :—Pemhertony Cope^ Gray A Co* 

3.Y.W: 
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APPELLATE CIVIL. 


Before Mr. Justice Banerji. 

BHADESAR TIWARI and others (applicanis) v , KAMTA PRASAD 

AND ANOTHER (OPPOSITE PARTIES).* 

Criminal Procedure Code, section 195, clauses ('hj and ( c) — Sanction to 
prosecute --Power of appellate court to grant sanction - Appeal — Bevisicn. 

' Mild that the appellate Court, equally with the court of first instance, has 
power to grant sanction for a prosecution in respect of a document filed or evi- 
dence recorded in the suit. 

Held, also, that a petition under section 195 (6) of the Coda of Oriminal 
Brooedure seeking the cancelment of an order under section 195 (1) should 
be classed as a criminal appeal. 

The facts of this case were as follows 

A suit was brought on a bond in the court of the Munsif of Basti. 
In the - course of that suit, the appellants produced the original 
bond, which was the basis of the claim, with an endorsement on it 
purporting to be an endorsement of payment of the amount due upon 
the bond. Witnesses were examined to support the endorsement. 
The court of first instance held that the endorsement was a forgery, 
An appeal was preferred and was heard by the Additional Judge 
of Basti. He also was of opinion that the endorsement was forged 
and the evidence given in support of it was false. He aflSrmed the 
decree of the court of first instance. An appeal preferred to the 
High Court was dismissed under the provisions of order XLI, rule 
11, of the Code of Civil Procedure. After these proceedings in the 
Civil Court, the plaintiffs to the suit made an application to the 
Additional Judge of Basti for sanction to prosecute Bhadesar 
Tiwari and others, and this application was granted. The persons 
against whom the sanction was thus given thereupon filed a 
petition in the High Court under section 195 (6) of the Code of 
Criminal Procedure. 

Mr. A. J5. G. Eamilton for the appellants. 

The Hon'ble Pandit Moti Lai Nehru, for the respondents. 

Banebji, J,:— This is an appeal from an order of the Additional 
Judge of Basti granting sanction for the prosecution of the appel- 
lants for offences punishable under sections 471 and 193 of the 
Indian Penal Code. The appeal, being one from an order passed 

* First Appeal No. 101 of 1912 from an order of E. E. P Rose, Additional 
Judge of GcHcakbipur, dated the ISth of June, 1912. 
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under section 195 of the Code of Criminal Procedure, should be 
deemed to be an appeal under that Code and thus a criminal 
appeal. It should have been registered as such, and I have heard 
it as a criminal appeal. It appears that a suit was brought on a 
bond in the court of the Munsif of Basti. In the course of 
that suit, the appellants produced the original bond, which was 
the basis of the claim, with an endorsement on it purporting 
to ‘be an endorsement of pajrment of the amount due upon the 
bond. Witnesses were examined to support the endorsement. 
The court of first instance held that the endorsement wa^ a forgery. 
An appeal was preferred and was heard by the Additional Judge 
of Basti He also was of opinion that the endorsement was 
forged and the evidence given in support of it was false. He 
affirmed the decree of the 'court of first instance. An appeal pre- 
ferred to this Court was, I am informed, dismissed under the 
provisions of order XLI, rule 11, of the Code of Civil Procedure. 
After these proceedings in the Civil Court, the plaintiffs to the suit 
made an application to the Additional Judge of Basti/or sanction 
to prosecute the present appellants, and on this application the 
order giving sanction now complained of was made. 

It is urged on behalf of the appellants that the Additional Judge 
of Basti had no jurisdiction to give the sanction asked for. In my 
opinion, this contention is untenable. The document wMch was 
found to be forged was given in evidence in the suit, which, in 

the stage of appeal, was pending in the court of the Additional 

Judge. It was thus given in evidence in a proceeding in the 
court of the Additional Judge. Similarly, the false evidence was 
given in a proceeding which was pending in the stage of appeal in 
the Additional Judge's court. Therefore, under clauses (6) and (c) 
of section 195 the learned Additional Judge was competent to 
sanction the prosecution of the appellants. It is true that the 

document was not produced in his court but it was given in 

evidence in the appeal which was pending in that court. That 
appeal was certainly a proceeding within the meaning of section 
195. The Additional Judge had, therefore, jurisdiction to make 
the order appealed against and this appeal must fail. I accord- 
ingly dismiss it. 

* [But QQQ M&hdi Easan y, Tota Eamt I. L. B., 15 AH., 61 ,— Ed.] 

Appeal dismissed^ 
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Before Mr Justice Tudhall 

OHHABRAJI KUNWAR and others (Defendants) 'O. THE OOUBT OF 
WARDS AND oTasRS (Plaintiffs.) • 

Act No. VIX of 1870 (Gourt Fees Act J, section 7, clause IX-^Decree on morU 

gage — Sejpurate liabilities of distinct p'o^erties — A;p^eal in resjgect of distinct 

^ro^erties^ 

In a suit for sale on a mortgage a 'decree was passed declaring the separate 
liabilities of the different properties mortgaged. One of the defendants, whoso 
property was i held liable for specific sums of money, appealed. Held that the 
proper court fee payable on the memorandum of appeal was a fee calculated on 
the sum of money for which the defendant's property was held liable and not 
one calculated on the full amount of the decree. 

This was a reference as to amount of court fee payable in this 
case on the memorandum of appeal. The following report of the 
office gives the material facts : — 

The plaintiff brought the suit out of which this appeal has arisen 
for recovery of Rs. 48,000 principal and interest on foot of a 
mortgage, dated the 28th of March, 1909, by enforcement of hypo- 
thecation lien. The original document, the basis of the suit, was 
not produced, as it could not be found, and the suit was brought on 
the basis of a copy of the bond. 

The suit was resisted on various grounds. However, the court 
below decreed the plaintiff s claim for Rs. 14,554-7-0 of the amount 
claimed together with pendente Ute interest and proportionate 
costs and made the different properties liable for the rateable 
contribution. The property of mauza Bisoha was made liable to 
contribute Rs. 6,215-0-8, and of Tehra Man Rs. 1,012-11-5. These 
are the two properties with which we are concerned in this appeal, 

‘‘ A decree for sale under order XXXIV, rule 4, was prepared. 
The decree awarded to the plaintiffs— 

1. Rupees 14,554-7-0, principal and interest on foot ofmort- 

2. Rupees 11,220-14 0, pendente Ute interest. 

3. Rupees 622-9-6, proportionate costs. 

Total, Rs. 26,397-14-6. 

** Against the said decree the defendants abovenamed have 
preferred this appeal prajdng that the suit may be dismissed 
against them. The appeal is valued at Rs. 7,227-12-1 the 


* Stamp Referende in First Appeal No. 13 of 1913. 
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contribution money in respect of the two villages mentioned above 
and a court fee of Es. 305 has been paid thereon, I may say 
here that the proper court fee payable on the said valuations 
is Ea. 365. The first four grounds of appeal taken in the 
memorandum of appeal afiect the whole decree obtained by the 
plaintififs in the suit, and if they succeed the plaintiffs would 
naturally be deprived of the decree obtained by them in the 
suit. 

On the authority of a ruling of the Hon’ble Taxing Judge in 
F. A. No. 197 of 1912, Jiigul Rishore v. Eirde Narain the 
defendants appellants are liable to pay a court fee of Es. 915 
on the amount of decree ie., Es. 26,397-14*6. A court fee of 
Es. 305 having been paid, there is, therefore, a deficiency of 
Es. 610 to be made good by the defendants appellants on this 
memorandum of appeal.” 

The matter was referred to the Taxing Officer, who referred 
the question to the Taxing Judge with the following remarks : — 
“ The appellants in this case are defendants Nos. 5 to 8. 

“ The facts of the appeal are stated in taxing clerk’s note of 
31st October, 1912, and the latter stated that court fee amounting 
to Es. 915 was payable on the whole amount of the decree 
Es. 26,39744-6. 

The learned advocate for the defendants appellants maintained 
that court fees should be paid on the value of the appeal, only, 
Es. 7,227-12-1. This would amount to Es. 365. 

This case is, I consider, similar to F. A. No. 197 of 1912, in 
which you passed an order, dated the 23rd February, 1912. In that 
order you stated that * the defendants contest the mortgage as a 
whole, and they can only save their* property from the operation of 
the decree by succeeding in their pleas mentioned above. If they 
so succeed, the mortgage falls to the ground/ 

“ The learned advocate for the defendants appellants urges a 
distinction, however, between this case and that of F. A. No, 197 
of 1912. Here, he says, the liability of each property for the 
proportionate amount of the mortgage debt is defined : in the other 
case, it was a joint mortgage and the liability of each pro|^rty 
""^as not separately defined. He also declares that the result of this 
appeal cannot affect the parties who are not appealing. 
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‘'In the face, however, of your order ot 23rd February, 1912, 
order XVI, rule 33, of Civil Procedure Code, and taxing officer’s 
ruling of 27th February, 1912, in S. A. No. 680 of 1911, where a 
part of the property was exempted in the decree, I do not agree. 

“ But the matter is one of general importance, and under section 
5 of the Court Fees Act, I beg to refer the matter.” 

The following decision was given by the Taxing Judge. 

Totball, J. -.—This case is clearly distinguishable from the 
case in F. A. No. 197 of 1912. Here various properties have been 
held separately liable for separate sums of money. The present 
appellants are transferees of two parts of property which have 
been held liable for specific sums of money. If they succeed in 
their appeal it is only those properties which will be released from 
the operation of the decree and it is only these sums which the 
decree-holder will lose. The rest of the decree-holder’s decree for 
various other sums and for various other properties will still hold 
good even if the appellants’ appeal succeeds. The correct stamp 
on this appeal will be Rs. 365. I allow one fortnight to make 
good the deficiency. 

Order accordingly. 


Before Mr, Justice Tudhall and Mr, Justice Muhammad Bafig^, 

1. BALBEO SINGH and another (pLAiNTiffffs) v. KALKA PBA8AB and another 

(Defendants.)* 

Act JTo. VIl of 1870 (Court Bees Act J, section 7, clause IX — Suit for sale on a 

mortgage — Court fee payable in appeal — Value of the subject matter 

Amount declared due on date fixed for payment. 

A decree for sale on a mortgage declared that on the date fixed for payment 
a specified sum would be due from the mortgagor, which included interest pen^ 
dente Ute, . 

Seld that the court fee payable in appeal from such decree was to be 
assessed, not on the amount claimed in the suit but upon the amount with 
mteto&t pendente Ute found due by the court of first instance at the date fixed 
for payment. 

The question in this case was as to the amount upon which the 
court fee is payable on a memorandum of appeal against a decree 
awarding mortgage money with interest pendente to date 

*Se<3pnd Appeal JMo. 251 of 1912 from a decree of B. 0 Allen, District Judge 
of Mainpuri, dated the ^Ist of December, 1911^ reverilng a decree pf Pratap 
Singh, Additional Subordinate Judge of Etawah* dated the 10th of July,, 191A 
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of payment and declaring the amount so awarded. The following 
exti^t from the office report giyes the material facts. 

The plaintiffs brought a suit for recovery of Es. 1,191-11-6 
on account of principal and interest calculated up to the date of 
suit on foot of a mortgage, dated the 7th December, 1885, executed 
by the ancestor of the defendanfe in favour of one of the plaintifife 
and^ancestors of the other plaintiffs. 

The court of first instance decreed the plaintife^ claim with 
future interest till the expiry of six months from the date of decree 
at the bond rate and allowed no interest thereafter. A decree 
for sale under order XXXIV, rule 4, of the Code of Civil Procedure 
was accordingly drawn up which awarded to the plaintiffs a sum 
of Es. 1,487-7-6 composed of the following items. 

Es. 1,191-11-6 amount claimed. 

Es. 12942-0 pendente lite interest. 

Es. 166 costs of the suit. 

Total Es. 1,487-7-6. 

Against the said decree the defendants preferred an appeal 
to the lower appellate court valuing it at Es. 1,191-11-6, the 
amount originally claimed by the plaintiffs, and paying a court 
fee of Es, 85, as was paid by the plaintiffs on the plaint, 
and praying for a reversal of the decree of the court of first 
instance. The only ground taken in the memorandum of appeal 
was to the effect It is fully proved from the evidence and 
probabilities that the consideration of the bond in suit has been 
paid off. The lower court is not right in its finding to the 
contrary.’’ The lower appellate court allowed the appeal and 
dismissed the plaintiffs’ suit. Hence the plamtiffs have preferred 
this second appeal. 

“ According to the long estanlished practice of this Court I 
reported on 18th June, 1912, that the proper valuation of the 
appeal inclusive of pendente lite interest was Es. 1,321-6-6 on 
which a court fee of Es. 95 was payable, and that a court fee 
of Es. 85 having been paid there was therefore a deficiency 
of Es, 10 due by the defendants for the lower appellate court. 
The report was initialled by the learned vakil for the defendants 
respondents on the 20th June, 1912. He did ^ngt dispute the 
accuracy of the report within thr ee weeks thereafter ^der nfie 10, 
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chapter III. The report was laid before the Hon’ble Judge 
receiving applications by order of the taxing officer. The 
Hon’ble Judge ordered the matter to be laid before the taxing 
officer who after referring the matter to the learned counsel, 
and consulting the Hon’ble Taxing Judge, to the best of my 
recollection, passed the following order on the 22nd July, 1912. 

‘ It is not open to the learned vakil to dispute the accuracy of 
the office report now. He should have objected .within three weeks 
of the 20th June, 1912. He is time-barred by rule 10, chapter 
III, High Court Rules.* 

« On the matter coming on again before the Hon*ble Judge re- 
ceiving applications on 6th August, 1912, the report was disputed a 
second time, and it was directed that the matter should be referred 
to the Bench hearing the appeal. 

In spite of the order of the taxing officer with reference to the 
Hon*ble Court’s Rules quoted above, it is, I respectfully submit, 
expedient that the question of pendente Ute interest should be 
decided once for all as there are several other similar objections 
raised by the learned vakils in other cases and our present taxing 
officer has been pleased to order that they should be kept in 
abeyance pending orders of the Hon’ble Court in this particular 
case.” 

The taxing officer thereupon recorded as follows : — It is im- 
portant that a final decision should be reached on the questions 
raised by the taxing clerk. I am in entire agreement with the 
decisions of the previous taxing officers Messrs. Hose and 
Burkitt.” 

Babu Sifal Prasad Ohose for the respondent. 

The words " the amount claimed ” in section 7 of the Court 
Fees Act mean, the specific amount claimed in the plaint, that 
is, the amount of principal and interest up to the date of the suit. 
There being no provision in the Act for paying court fees upon 
interest pendente Ute, upon the analogy of the provision of section 
11 of the Court Fees Act relating to mesne profits, it follows that 
the words “ subject matter in dispute ” in article 1, schedule 1 of 
the Act must mean either the whole or a portion of the “ amount 
claimed” which was the only thing upon which the parties 
Joined issue. In the ^present case the ^appellants in the lower 
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appellate court did not challenge the adjudication of the courfi of 
first instance with regard to interest pendente lite under section 34 
of the Code of CiYil Procedure. Therefore no question of such 
interest ever formed " the subject matter in dispute in appeal ” to 
that court. 

The Hon’ble Dr. Sundar Lai, for the appellant, was not called 
on to reply. 

Tudball and Mxjhammad Eafiq, J. J.:— This suit was one for 
sale on the basis of a mortgage. The plaintifife claimed a certain 
sum as principal with interest up to the date of institution to- 
gether with pendente lUe and future interest and in default of 
pajment, asked for sale of the property. The main defence was 
that the debt had been satisfied. The first court held in favour 
of the plaintifis and passed a decree, which is worded as follows ^ 
This suit coming on this 10th of July 1911, it is hereby 
declared that the amount due to the plainti^ on account of 
piincipal, interest and costs, calculated up to the 9th day of 
January, 1912, is Es, l,487-7»6 and it is decreed as follows. No 
order is passed as to future interest. 

(1) That if the defendant pays into court the amount so 
declared due on or before the said 9th day of January, 1912, the 
plaintiff shall deliver up to the defendant or to such person as he 
appoints, all documents in his possession or power relating to the 
property and shall, if so required, retransfer the property to the 
defendant free from the mortgage and from all incumbrances 
created by the plaintiff or any person claiming under him. 

(2) That, if such payment is not made on or before the said 
day of 9th January, 1912, the mortgaged property or a sufficient 
part thereof, be sold, and that the proceeds of the sale, &c.” 

From this decree the defendants appealed, and the sole ground 
of appeal was that it had been fully proved by evidence that the 
consideration of the bond had been paid off. They valued the 
appeal at Es. 1,191-11-6, the amount of the principal, plus in- 
terest up to the date of the institution of the suit, as claimed by 
the plaintiffs, and they paid court fees accordingly. The lower 
appellate court held in their favour and dismissed the suit on a 
preliminary point. The plaintiffs have come up here on appeal. 
The taxing officer has reported that the defendants on their 
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memorandum of appeal to tlae lower appellate court ought to have 
paid court fees on Rs. 1,321-7-6, the amount decreed against them 
by the court of first instance, which included interest subsequent 
to the date of institution. The court fee payable by the defend- 
ants in the lower appellate court is an ad valorem fee according 
to the amount or value of the subject matter in dispute in 
appeal. In view of the wording of the decree granted by the 
court of first instance it is quite clear that the amount or value 
of the subject matter in dispute is Rs. 1,321-7-6 (exclusive of 
costs) which the defendants had been ordered to pay on or before 
the 9th of January, 1912. It may be that the decree is not pro- 
perly drawn up, but we cannot go behind the decree in deciding 
this matter. It is quite clear that as the decree stood it imposed 
on the defendants a liability to pay a sum of Rs. 1,321-7-6 on a 
fixed date and by the appeal they sought to set aside that 
liability. An argument has been strongly pressed upon us that 
in the circumstances of the present case the subject matter of the 
appeal is the same as the subject matter of the suit, i,e. the value 
of the plaintiffs claim. In our opinion, the decree being as it is, 
there is no force in this contention. The value of the subject 
matter of the appeal before the court below is as we have stated 
above. The defendants must make good the deficiency as re- 
norted by the taxing officer. 

Order accordingly. 


Before Sir Henry BicJiards, Knight, Chief Justice, and Mr, Justice Banerji, 
SAIYID ALI (Plaintiff) v. Alii JAN (Peinoipal defendant) and 
SAJJAD HUSAIN and othees {Proformd defendants).* 

CivU Procedure Code (1908), section 92 {i)~“Procedure^Muhammadan law-^ 
Wagf — Trust for a public purpose of a religious or charitable nature, 
Wliere a trust is a trust created for a public purpose of a religious or oHaritable 
nature (in this case a waqf under the Muhammadan law) no suit can be main- 
tained for the removal of a duly appointed trustee, save in conformity with the 
provisions of section 92, suh-seotion (1), of the Oode of Civil Procedure. 

The facts of this case were as follows : — 

One Sahib Ali erected a mosque and an Imambara at Jaun- 
pur. After his death his wife Bikani Bibi became owner, and in 
1856 she executed a deed of endowment with respect to this 

* Pirst Appeal No. 119 of 1911 from a decree of Keshab Deo, Subordinate 
Judge of Jaunpur, dated the 16th of January, 1911 
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property, and it was provided therein that Himayat Ali, the brother 
of her deceased husband, was to be the first mntawalli and after 
him his descendants, generation after generation, whoever among 
them was a fit and proper person. After Himayat Ali his son 
Mehdi Hasan became mutawalli. During his tenure of office 
a suit was brought by two persons seeking for the removal of 
Mehdi Husain on the ground that he had been guilty of breaches 
of ‘trust. He was removed by the District Judge and filed an 
appeal before the High Court. During the pendency of that 
appeal he died. His counsel brought his son, the present plaintiff, 
on the record as his legal representative. Subsequently the 
appeal was dismissed. The plaintiff then instituted the present 
suit for a declaration that he was rightful mutawalli, as he was a 
descendant of Himayat Ali, and for the removal of the defendant, 
who had been appointed to that office by the District Judge when 
he removed Mehdi Husain. The lower court dismissed the suit on 
the grounds (1) that plaintiff had not obtained the sanction required 
by section 92 of the Code of Civil Procedure and that the court 
had no jurisdiction to hear the suit, (2) the question was res 
jvdioata and (3) the suit was time-barred. The plaintiff appealed 
to the High Court, 

Dr. S. M, Stilaiman (with him Mr. 8. A, Haidar, Maulvi 
Ghvlam Mwjtaha and Maulvi Rahmat Ullah) for the appellant : — 

Under the Muhammadan law the office was to devolve accord- 
ing to the provisions of the deed of endowment and the 
appointment of the defendant was bad. The suit was not one 
under section 92 of the Code of Civil Procedure at all. It 
was not brought by the plaintiff as a member of the Shia 
community to which the waqf belonged. The plaintiff sought 
to enforce his private right to be appointed mutawalli. Waqfs 
under Mahammadan law were not necessarily public, they might 
be for the benefit of a family. The law of procedure could 
not override the provisions of Muhammadan law. In the former 
suit the question was not as to the qualification of the present 
plaintiff. Section 92 refers to suits brought on behalf of the 
public :— Das MvMim v. Chooni Lai J dhurry (1). 
The purpose of the section was to limit the number of suits 
brought on a representative basis : it could not affect the right of 
(1) (1906} IL.B , SB CMc., m 807. 
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a private individual. Further, the District Judge was not compe- 
tent to appoint the defendant, The section no doubt was wide 
enough to enable a court to appoint a Christian or a Hindu. It 
was unlikely that it would do so, but there was nothing to 
prevent its doing so. Besides, an imamhara was not a public 
place: Delrus Banoo Begum v. Kazee -46c?oor Rahman (1) 
[Banerji, J. — Referred to Tajammul Husain v. Fazal Rasul (2).] 

Babu Satya Chandra Muherji, for the respondent was not 
called upon. 

Richards, C. J., and Banerji, J.: — The facts connected with 
this appeal are shortly as follows In the year 1856 one Musam- 
mat Bikani Bibi made a deed of waqf of certain property for the 
purpose of meeting the expenses of a certain mosque and imam- 
bar a. The deed provided that she had appointed one Syed 
Himayat Ali, son-in-law of her husbands eldest brother, to be the 
nazir and mutawalli and that after him the fittest and ablest in 
the family, who should be a follower of the Shia sect, and a good 
and religious man, should be appointed, generation after generation, 
as nazir and mutawalli of the waqf. In the course of time the 
office of mutawalli was held by the plaintiffs father. During his 
incumbency a suit was instituted before the District Judge of 
Jaunpur alleging that he had been guilty of breaches of trust and 
seeking to remove him from being mutawalli. That suit was 
instituted under the provisions of section 539 of the Code of Civil 
Procedure of 1882, which was then in force. The result of 
the suit was that the learned District Judge removed the plaint- 
iffs father from the office of trustee and appointed the defendant 
Syed Ali Jan Bahadur mutawalli in his place. An appeal was 
taken to this Court against the decree of the District Judge, but 
pending the hearing the plaintiff's father died. At the instance of 
the present plaintiff he was brought on to the record as the repre- 
sentative of his father, the appellant, but when the case came 
on for hearing it was dismissed, the appellant's counsel stating 
that he was unable for certain reasons to press the appeal. 

The present suit has now been instituted claiming various 
reliefs, but there can be no question that in substance the plaintiff 
asks that the present mutawalli should be removed and that he 

(1) (1876) 23 W. B., 463, (2) (1907) 4 A. L. J„ 771 


VOI*. XXXVj 101 

should be appointed mutawalli in his place, and that he should 
haye a declaration that he is entitled to hold the trust property as 
mutawalli The plaintiff claims that he fulfils the various condi- 
tions mentioned by the maker of the waqf as ^sential qualifi- 
cations of the mutawalli. 

The court below has dismissed the suit upon the ground that 
the suit is not maintainable. It was contended amongst other 
things that the trust was not a trust for a public purpose of a 
charitable or religious nature within the meaning of section 92. 
In our opinion, having regard to the terms of the waqf, and its 
description as given in the plaint itself, it is impossible to hold 
that the present trust was not trust created for public purposes of 
a charitable and religious nature, and we do not consider it 
necessary to say anything further upon this point. 

As already stated the plaintiff himself had his name brought 
on the record as the representative of his deceased father, and the 
appeal was decided with him as a party. This perhaps would be 
almost sufficient ground for dismissing the present appeal. It is 
however urged that he could not legally have been brought on to 
the record because the cause of action did not survive. He was 
there, it is said, not as his father's son and heir, but as a person 
claiming to be, in the events wliich had happened, the person who 
was entitled to be appointed mutawalli. We therefore do not 
decide the appeal upon this ground. The important question is 
whether or not the present suit is maintainable. Hearing in mind 
that the trust was a trust created for a public purpose of a 
religious or charitable nature, it is clear that the defendant now 
is and was at the time of the institution of this suit in fact the 
duly appointed mutawalli of the trust. It is, therefore, obvious 
that the plaintiff seeks in the present suit to have him removed 
from his office and to have himself appointed mutawalli instead 
of the defendant. There is an express provision in section 92 of 
the present Code of Civil Procedure that no suit claiming relief 
of this nature can be instituted, save in conformity with the 
provisions of sub-section (1), that is to say, it can only be brought 
by two or more persons after sanction has been obtained in the 
manner provided by the section. 

Ap'pealdimihws&d, 
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Before Mr. Justice Tudball. 

BMPBEOB V. PHULEL « 

ActJtJo.XLVof 1860 (Indian Beml GodeJ, sections 1S2, 193— 

Statement made to the Magistrate as head of the ^police and not as a magis- 
trate. 

P. appeared before a District Magistrate and made a statement in whioH be 
accused a certain police officer of having beaten him, demanded a bribe of him 
and looked him up ia the police hawalat. He stated, however, that he did not 
wish to make a complaint, but only desired that an inquiry should be made. 
Nevertheless the Magistrate examined P. on oath, and subseq^uently, the 
charge having been found to be baseless, P, was convicted under sections 182 
and 193 of the Indian Penal Oode. Bold that, inasmuch as P. had expressly 
stated that he did not wish to make a complaint, the statement must be taken 
to have been made to the District Magistrate, not as magistrate, but as head of 
the district police, and the conviction under section 193 of the Oode could not be 
upheld. 

The facts of the case are fully set forth in the judgement of 
the Court. 

Babu Lalit Molictn Banerji (for Mr. TT. Wallccch), for the 
applicant. 

The Assistant Government Advocate (Mr. iJ. Malcomson)^ for 
the Crown. 

Tudball, J.:— The applicant Phulel went to the District 
Magistrate and made a statement before him that a certain police 
officer had beaten him, demanded a bribe from him and locked 
him in the police hawalat. He added that he did not wish to 
make a complaint, as it would not be possible to prove the com- 
plaint, but he wished the District Magistrate to make an inquiry 
so as to prevent the police officer behaving tyrannically towards 
him. In spite of the fact that he stated that he did not wish to 
make a complaint, the Magistrate made him take the oath and 
make a statement. Inquiry disclosed that the charge was ground- 
less. Phulel was put on his trial under sections 211 and 182, Indian 
Penal Code, The Magistrate came to the conclusion that sec*' 
tion 211 did not apply as the man distinctly refrained from in- 
stituting a complaint, but held that he was guilty of offences 
under sections 182 and 193, Indian Penal Code, and sentenced 

* Oriminal Bevision No. 844 of 1912 from an order of B, 0. Tute, Additional 
S^flions Judge of Meerut, dated the 11th October, 1912. 
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Mm to separate sentences for each of those offences. On appeal 
the learned Additional Judge held that the man had committed 
only one offence and that he should not be punished twice over 
* for the same act. He held that the facts established an offence 
under section 193, Indian Penal Code. He maintained the con- 
viction and sentence under that section and set aside the con- 
viction and sentence under section 182. It is quite clear that 
when the applicant stated that he did not wish to institute 
criminal proceedings or make a complaint, the Magistrate was 
not moved qua Magistrate, but only as district head of the 
police. It was unnecessary and perhaps unlawful for the Magis- 
trate under these circumstances to have forced the man to take 
an oath As the Additional Judge has said, the man committed 
only one offence. He either committed an offence under sec- 
tion 182 or 211, Indian Penal Code. The conviction under 
section 193 cannot stand. I, therefore, alter the finding of the 
court below to a conviction under section 182, Indian Penal 
Code, and I maintain the sentence of three months' rigorous 
imprisonment which was originally imposed under that section. 

Conviction alteTed, 


Before Mr» justice TudhaU, 

BANARSI DAS v, PARTAB SINGH.* 

Critmml Procedure Code, section iSi^-^Security to keep the peace^ Procedure 
Appeal — Jurisdiction^ 

A District Magistrate taking action under section 125 of the Code of 
Oriminal Procedure cannot treat an application made under that section as an 
appeal and feYerse the order of a first class Magistrate on the facts. If he' 
considers the order to be wrong on the m^its he can exercise his reviflioiial 
powers and submit the record to the High Opurt ; but the cancellaticn of bonds 
contemplated by section 125 can only be on the ground that the bonds are no 
longer necessary. 

In this case one Partab Singh was bound over by a 
magistrate of the first class to keep the peace. Partab Singh 
applied to the District Magistrate under section 125 of the Code 
of Criminal Procedure for cancellation of the bonds. The District 
Magistrate treated this application as an appeal ; went into the 
evidence; passed an order accepting the appeal, and cancelled 

* Criminal Revision No. 802 of 1912 from an order of Hahadeo Prasad, 
OJBiciating District Magistrate of Muzafiarnagar, dated the 19th of September, 
1912. 
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the bonda. Against this order Banarsi Das, who had applied to 
have Partab Singh bound over, applied in revision to the High 
Court, and his main contention was that the District Magistrate 
had no jurisdiction to treat the application under section 125 as 
an appeal and to consider the merits of the first class Magistrate's 
order, 

Babu Satya Chandra Mukerji for the applicant* 

Mr. 0. 0. Dillon for the opposite party. 

TxjdbalL; J, The facts of this case are briefly as follows The 
present applicant Banarsi Das applied to a magistrate of the first 
class asking him to bind over the opposite party to keep the 
peace. The Magistrate after recording all the evidence passed 
an order that the opposite party should furnish security for a 
certain period. The opposite party Partab Singh made an 
application to the District Magistrate which purported to be one 
under section 125 of the Code of Criminal Procedure. The grounds 
of this application were, however, directed against the order 
of the Magistrate binding him over to keep the peace. The 
application was treated as an appeal by the officiating District 
Magistrate, was registered as such and he went into the evidence 
on the record, and his order ended as follows : — I accept the 
appeal and cancel the order of the lower court ; all the bonds are 
cancelled." It is quite clear that the officiating District Magistrate 
who passed the order on the application treated the matter 
before him as an appeal and he came to the conclusion that the 
Magistrate's order was a bad one ab initio. An examination of the 
Code will show to the officiating District Magistrate that no 
appeal whatsoever lies to him from an order of this description 
by a first class magistrate. It was only in his power to examine 
the record, and if he found that an improper order had been 
passed, to submit the case to this Court for the exercise of its 
revisional power. His order is not an order which can be passed 
under section 125 of the Code. The cancellation of bonds 
contemplated in that section can be only on the ground that the 
bonds are no longer necessary. The Magistrate has decided the 
appeal without having any jurisdiction to do so. His order is 
void, and I therefore set it aside. The matter, however, is one 
concerning the peace of the district; and I think it advisable 
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in the circumstances of the case that the record should be placed 
before the present District Magistrate so that he may examine 
it himself and see whether or not it is any longer necessary to 
keep the opposite party under his bond. I direct accordingly. 

Order set aside, 

APPELLATE CIVIL. 

Before Mr. Justice TudbaU and Mr. Justice Muhammad 
BALDEO PBASAD ahd akotheb (Plaintiffs) BlUlSrWAR BAHADUR Bemr^^Z. 

AND ANOTHER (DEFENDANTS).* ♦ 

Code of Ciml Procedure fl908 order IX, rule 8 — Appeal- Dismissal for non- 

appearance of appellant — Appellant present hut unrepresented and unable 

to argue the appeal himself •^Procedure. 

On the date fixed for the hearing of aa appeal one of the two appellants 
(the other being a woman) appeared before the court and applied for an adjourn- 
ment to enable him to procure the attendance of his pleaders. He was called 
on to argue his appeal, but he said he had nothing to say, and thereupon the 
appeal was dismissed on the ground that it had not been supported. Hdd that 
in these oircumstancas the court was not justified in dismissing the appeal for 
want of prosecution, but was bound to consider the grounds of appeal and to 
decide the case on the merits. 

In this case the appellants, Baldeo Prasad and Musammat 
Ram Piari filed a partnership suit in the court of the Subordinate 
Judge of Fatehgarh. The suit was dismissed. They filed an 
appeal in the court of the District Judge. This appeal was 
adjourned several times either on the application of the parties 
or by the court suo rfiotu. Finally it was fixed for the 20th of 
December, 1911. On that date the male appellant appeared and 
asked for two days’ adjournment to procure the attendance of his 
pleaders. Thereupon the court called upon him to argue the 
case himself, and, on his confessing his inability to do so, proceeded 
to dismiss the appeal as not being supported. The appellants 
preferred the present appeal to the High Court. 

Dr. Tej Bahadur Sapru and Babu Durga Gharan Baker ji 
for the appellants. 

Babu Sarat Chandra Ghaudhri (for Dr. Satish Chandra 
Bcmirji) for the respondents. 

* Seco 2 i<i Appeal No. 371 of 1912 from a decree of H. E. L. P. Dupernex 
District Judge of Parrukhahad, dated ihe 20th of December, 1911, confirmiug a 
decree of Gauri Shaiikar, Suhordiuate Judge of Eatehgarh, dated the 17th bf 
March, 1911, 
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Thdball and Muhammad Ratiq, J.J.: —This appeal arises, 
out of the following circumstances. The plaintiff appellants Baldeo 
Prasad and Musammat Ram Piari filed a partnership suit in the 
Subordinate Judge’s against the two respondents. The suit was 
dismissed. They filed an appeal, which was admitted on the iTth 
March, 1911, in the court of the District Judge. The date fixed 
for the hearing of the appeal, was the 6th of June. On the 31st 
of May on the application of the respondents the court fixed the 
12th of July instead of the 6th of June. On that date the 
appeal was not heard, as the District Judge had no time by 
reason of other work. It was adjourned to the 28th of July. 
A gflln the court smo motu adjourned the appeal to the 28th of 
September. On that date at the appellant’s request and with the 
consent of the respondents the appeal was adjourned to the 8th of 
November. On the 3rd of November the court of its own motion 
fixed the 6th of December for the hearing of the appeal. On this 
date the respondent’s pleader was absent having gone to the Delhi 
Durbar. The case was adjourned for this reason to the 20th of 
December. So far the case had been adjourned only once at the 
request of the appellants and twice at the request of the 
respondents and three times for the convenience of the court. On. 
the 20th of December the male appellant Baldeo Prasad appeared,!, 
and applied for two days’ adjournment to secure the attend- 
ance of his pleaders. One of them had gone to Agra and was 
expected back on the 22nd of December. The other had gone 
into the camp. There is no order on the application, but appar- - 
ently it was rejected and the Judge called on the male appellant 
to argue the case. Not being a lawyer, the man was unable to 
do so, and fairly said that he had nothing to say. The learned 
Judge’s judgement runs as follows “ Respondents’ pleader urges 
that as the appeal is not supported it should be dismissed. I 
agree.” F or this reason the District J udge dismissed the appeal 
without going into the merits. The female appellant Musam- 
mat Ram Piari subsequently filed an application for hear- 
ing on the ground that sufldcient cause for her non-appearance 
could be established. This application was rejected There are 
two appeals before us, one from the original decree and the other 
frpEQ the prdCT rejecting the application of Musammat Ram Piari 
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It is quite clear that the learned District Judge is wrong. To ask 
a non-legal appellant to argue his case is asking for what is practi- 
cally impossible. The application for adjournment shows clearly 
and distinctly that he did not wish to drop his appeal. He wish- 
ed to press it. The hare fact that he could not argue it did not 
justify the District Judge in dismissing it. It was necessary for 
him under the circumstances to consider the grounds of appeal 
and,to decide the case on the merits. This he has not done. 
We therefore admit the appeal, set aside the decree of the District 
Judge and remand the case to his court with directions to re- 
admit the appeal to its original number in the register and 
to dispose of it on the merits. Costs will follow the event. 

Appeal allowed and cause remanded. 


Before Sir Henry Bichards^ Kmghi, Chief Judice^ and Mr, Justice BanerjL 
SABTA PRASAD Aiiro auotheb (DEFENDANia) v, DHARAM KIRTI SARAH 

AKD OTHBES (PlAIKTIFFS).* 

ArbUration^Amard — Party to the suit not made party to the submission io arbi‘ 

troMon— Party so omitted not a necessary party to the suit. 

Ptdd that an arbitration and an award made in the conrse of a snit would 
not be rendered invalid by the mere fact that a party whose name was on the 
record, but who was not a necessary party to the suit, was not made a party to 
the arbitration proceedings 

In a suit for partition of the property of a joint Hindu family 
between two branches thereof, the widow of one of the members of 
the family was made a party defendant. The subject matter of the suit 
was referred to arbitration, but to the submission the widow was not 
a party. An award was made, upon which a decree followed which 
was in accordance with the reward. Against this decree the defend- 
ants appealed upon the ground that the widow was no party to the 
arbitration proceedings upon which the decree rested. 

Mr. jB. E, O'Gonor and Mauivi Ohulam Mujtaba for the appel- 
lants. 

Mr. A. E G. Hamilton, The Hon’ble Pandit Madan Mohan 
Malaviya, ^shuJogindro Nath Ghaudhri, Babu Safya Chandra 
Mukerjif Munshi Girdhari Lai Agarwala, Munshi Benode 
Be/iari and Pandit iJama A’rmi Malaviya, for the respond- 
ents. 

*First Appeal No. 264 of 1910, from a decree of S. R. Daniels, District Judge 
of l^oradabad, dated the 8tli of May, 1909. 
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Eiohibds, 0. J., and Banebji, J.: — This and the connected appeal 
No. 20 of 1911 arise out of two suits brought for partition of certain 
property which originally belonged to Sahu Eadha Kishan. 

The plaintiffs to the two suits are the descendants of Sahu 
Ganga Sahai and Sahu Gokal Prasad, two of the sons of Sahu 
Eadha Kishan. One Musammat Janki was made a defendant to 
the suit: she is the widow of Sahu Shiam Saran, one of the sons 
of Sahu Ganga Sahai. All the parties to the two suits referred 
their disputes to arbitration, save and except Musammat Janki, who 
did not join in the submission. A decree was made by the arbitra- 
tor, who was the Subordinate Judge in whose court the suits were 
filed, and who was appointed arbitrator not only with the consent 
of the parties but also with the sanction of the Government. 
Decrees have been passed in both the suits in accordance with the 
award, and it is against these decrees that the two appeals before 
us have been preferred as also the appeal No. 21 of 1911 in which 
Musammat Janki is the appellant. The decree having been 
made in accordance with the award, a preliminary objection has 
been taken on behalf of the respondents that no appeal lies. If 
the award is legally valid, the decree being in accordance with 
the award no appeal can be preferred from the decree and the 
objection must prevail. We have therefore to determine whether 
the award is a legally valid award. 

Mr. O' Conor ^ who appears for the appellants,^ challenges the 
validity of the award on the sole ground that Musammat Janki 
was not a party to the . submission. If Musammat Janki was not 
a necessary party to the suit, the fact of her not joining in the 
submission would not in our opinion affect the validity of the 
award. As regards Musammat Janki the allegation of the plaint- 
iff was that she was in possession of some villages in lieu of 
maintenance. Her statement was also to the same effect, and 
what she claimed was that her right of maintenance should not 
in any way be affected by the partition claimed in the two suits. 
It thus appears that all parties were agreed that she was not 
a necessary party having regard to the nature of her rights. Had 
the case gone to trial no question of her rights could have been 
determined in a partition suit. So that it is manifest that she 
was not, as the parties themselves also practically admitted, a 
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necessary party to the suit. The fact that she did not join in the 
submission did not therefore in our opinion vitiate the award. The 
decree having been passed in accordance vdth the award, no appeal 
lies and these two appeals must fail. 

We accordingly dismiss this appeal with tw'o sets of costs, 
one set to be obtained by Parsotam Saran respondent and the other 
by Sahu Dharam Kirti respondent. The objections under order 
XLI, rule 22, fail and are dismissed with cost®. 

Appeal dismissed. 
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Before Mr. Justice Tudball, 

EMPEROR V . EDIT HARAIN DUBE and othbes.* 

CrimifiM Procedure Code, section 4:39^ Bevision — Powers of High Court — Dis- 
trict Begistrar. 

A District Registrar is not a court subordinate to tLe High Court either on 
the civil, criminal or revenue side, and the High Court has no power to interfere 
with the order of the Begistrar impounding a document and calling upon the 
applicants to show cause why they should not be prosecuted for forgery. 

The facts of this case were as follows : — 

The District Eegistrar of Mirzapur had before him an application 
with reference to a certain document for an order of compulsory 
registration of that document. The Sub-Registrar had refused to 
register it on the ground of denial. After making some inquiry 
the District Eegistrar refused to register it on the ground that he ^ 0^ 

believed the document to be a forgery. He passed the order on the-' 

27th of July, 1912. Immediately below the order he recorded tlm 
following order : — : ^ 

“The deed in question is impounded. An inquiry will be held by me under 
section 4:76, Criminal Procedure Code, on my return from leave. The writer of the 
deed, the^^attesting witnesses, Khub Lai and Edit Narain, will be called on to 
show cause why they should not be prosecuted for forgery.** 

The parties against whom this order was made applied in 
revision to the High Court asking that it might be set aside. 

Mr. D. JS. Sawhny for the applicants. 

The Assistant Government Advocate (Mr. iJ, Malcomsm) fon 
the Crown. 


♦Criminal Revision Ho. 867 of 1912 from an order of W. R. Q. Moir, District 
Registrar of MirzapcB^, dated the 27th of July, 1912. 
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Tudball, J. : — -Tiiis application has arisen out of the following 
facts 

The District Registrar of Mirzapur had before him an applica- 
tion in reference to a certain document for an order of compulsory 
registration of that document. The Sub-Registrar had refused to 
register it on the ground of denial. After making some inquiry 
the District Registrar refused to register it on the ground that he 
believed the document to be a forgery. He passed the order on 
the 27th of July, 1912. Immediately below the order he recorded 
the following order 

The deed in question is impounded. An inquiry will Tbe held by me under 
section 476, Criminal Procedure Code, on my return from leave. The writer of 
the deed, the attesting witnesses, Khub Lai and Udit Narain, wiU be called on to 
show cause why they should not be prosecuted for forgery,” : - 

So far no action appears to have been taken by the District 
Registrar. Presumably the present application, though it does 
not say so, asks this Court on the criminal side to pass an order 
that the District Registrar should make no such inquiry. The 
District Registrar may or may not have power to pass such an 
order qv^a District Registrar, He may or may not have power 
as District Registrar to make the inquiry guci District Registrar 
or even as a private person. But with that I have nothing 
to do. I fail to see that I have power to forbid a District Regis- 
trar to make an inquiry into the matter if he so pleases. He is 
not a court subordinate to this Court either on the civil, cri- 
minal or revenue side, and it is a' matter in which at this stage 
I see no ground for interfering even if I had power to do so. The 
application is rejected. 

Applicomon rejected. 
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Before Mr, Justice Sir George Knox and Mr, Justice Muhammad Bajig, 
AJUBJaiA PANDE ahd othees (Plaxntipfs) ti.INAyAT-XJLLAH xm othebs 

(DEFEinDANTS).* 

Civil Procedure Code (1903), sectiofi 11 —Res judicata — Prior and subsequent 
mortgagees-^SuU by first mortgagee impleading second, hut no decree as to 
rights of first mortgagee — Suit for sale by prior mortgagee not barred. 

A second mortgagee brougiit a suit for sale on bis mortgage, in wbiob be 
impleaded tbe first mortgagee and asked to redeem. Tbe first mortgagee did 
not appear. Tbe plaintifi got a decree for sale, but tbe decree did not either 
*give bim redemption of tbe first mortgage or direct tbe property to be sold subject 
to tbe first mortgage. Held that tbe first mortgagee was not precluded from 
subsequently bringing a suit for sale on bis mortgage. Srinivasa Boo Saheb v. 
Yamufmbhai ArhimM [X),KatchalaiMudali’^.Kuppanna Mudali (2) followed, 
Sri Gopal v. Mrthi Singh (3), Nattu Krishnama Ghariar y. Annangara Chariar 
(4) and Gopal LalY. Benarasi Per shad Ghowdhry (5) distinguisbed. 

The facts of this case were, briefly, as follows The mortgage 
bond in suit was executed in favour of the plaintiff No. 1 and the 
ancestor of the other plaintiffs. A subsequent mortgage was 
executed in favour of Earn Saran. In a suit brought by Earn 
Saran on foot of his mortgage he admitted the existence of the 
plaintiff ""s prior mortgage and impleaded the plaintiff No. 1 and 
‘ some of the predecessors in interest of the other plaintiffs as 
prior mortgagees. Among the reliefs claimed in that suit Ram 
Saran offered to be allowed to redeem the prior mortgage. In 
that suit the prior mortgagees, who had been thus impleaded, 
entered no appearance and made no defence. The decree which 
was passed embodied a copy of the plaint in which the prior 
mortgage was mentioned, but in the operative part of the decree 
there was no mention of that mortgage and no direction that the 
sale should be subject to any prior incumbrance. The property 
was sold in execution of that decree and purchased by Inayat^ 
ullah, who obtained possession. Thereafter the plaintiffs brought 
the present suit on foot of their mortgage. The court of first 

♦Second Appeal No. 965 of 1911, from a decree of E. E, P. Rose, Additional 
Judge of Gorakhpur, dated tbe 15 tb of August, 1911, reversing a decree of 
Harbandban Lai, Additional Subocdinate Judge of Gorakhpur, dated tbe 20tb 
of March, 1911. 

(1) (1905) I.L.R., 29 Mad., 84. (3) (1902) IL.R., 24 AH., 429. 

(2) M.W.H., 1912, p. 41. (4) (1907) 1L.R., 30 Mad., 353* 

(5) (1904) I.L.R, 31 Calc., 428. 
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instance decreed tKe suit. On appeal the District Judge held that 
the suit was barred by res judical, inasmuch as the present 
plaintiffs had taken no steps about their mortgage although they 
had been impleaded in Ram Saran’s suit. The plaintiffs there- 
upon appealed to the High Court. 

Munshi Jang Bahadw Lal^ for the appellants : — 

The suit is not barred by res judicata; for the matter now -in 
issue, namely, the mortgage sued on, was not at all in issue in the 
previous suit. In that suit the existence of this mortgage was 
admitted in the plaint itself and was not denied by any party. 
There was no dispute about the matter, and it was, therefore, not 
in issue between the parties. So there was no need for the present 
plaintiffs to appear and prove their mortgage in that suit. The case 
is thus different from those relied on by the lower appellate court 
namely : — Sri Oopal v. Pirthi Singh, (1) Gopal Lai v. Benarasi 
Per shad Ghowdhry (2) and Nattn Krishnama Chariar v. 
Annangara Ohariar (3). In the first two cases the prior mort- 
gage upon which the subsequent suit was brought was not set out 
or admitted by the plaintiffs in the previous suit ; in fact the 
holder of that prior mortgage was impleaded not as such but 
in a different capacity. It was, therefore, his duty to disclose 
and prove his prior mortgage. The third case was that of a 
holder of two successive mortgages who had obtained a decree 
on foot of his first mortgage without disclosing the second, 
and then brought a suit upon the second mortgage. In the 
present case the plaintiff in the former suit not only disclosed 

and admitted the prior mortgage but actually offered to redeem 

it. Nothing, therefore, remained to be done by the prior 
mortgagees in that suit the omission to do which can operate 
as a bar under explanation IV to section 11 of the Code of Civil 
Procedure. I rely also on the following cases : —Eatchalai Mudali 
v. Kuppanna Mudali (4) Arunaohala Meddi v. Perumal Reddi 
(5) Srinivasa Rao Saheb v. Tamunabhai Ammall (6). The same 
remarks which have already been submitted with reference to the 
cases relied on by the lower appellate court apply to the two 

{1)(1902)ILB.,24AU.,429. (4) (1912), p. 41. 

(2) (1904) 31 Oalo., 428. (6) (1910) 21 HIiJ., 636. 

(3) (1907) 30 Mad., 3§3. (6) (1906) I.L,B., 29 Mad., 84, 
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following :'^QajadhaT Teli v. Bhagwanta (1), MakaUr 
Pershad Singh v. Prabhu Singh (2). In the latter case the 
existence alone of the mortgage had been admitted and not its 
priority, which should, therefore, have been established. 

Maulvi Muhammad Ishaq, for the respondents : — 

The suit is barred by res judicata. Although in Earn 
Saran^s suit the existence of the prior mortgage was admitted by 
him and he offered to redeem it, yet the decree that was passed 
in that suit did not provide for the prior mortgage but ordered 
the sale free from any incumbrance. It was the duty of the prior 
mortgagees, who were made parties, to safeguard their interests 
by taking care to see that a proper decree, making due provision 
for their rights, was passed. They did not do so, nor did they 
get the decree amended or corrected. The result is that they have 
lost those rights and can not enforce them in a subsequent suit. 
Vide p. 437 of I. L. R., 24 AIL, cited already. This duly of theirs 
could not be dispensed with by reason merely of the fact that 
Earn Saran had admitted their mortgage. Moreover, the mort- 
gagors, who were parties to Earn Saran’s suit, did not admit the 
prior mortgage. It was the duty of the prior mortgagees, there- 
fore, to prove their mortgage as against the mortgagors. In the 
case in I. L. E., 29 Mad., 84, the mortgagor, too, had admitted the 
prior mortgage. As regards the mortgagors or their represen- 
tatives in interest, therefore, the prior mortgagees are precluded 
from setting up their mortgage. The cases relied on by the lower 
appellate court and the last two cases cited by the appellants 
support me. 

Munshi Jang Bahadur Lai, in reply : — 

The fact that the decree in the previous suit did not in terms 
reserve the rights of the prior mortgagees does not necessarily 
defeat those rights. Vide I. L. E,, 29 Mad, 84, and M. W. N., 
1912, p. 41, cited above, 

Knox and Muhammad Eapiq, J. J.: — It appears that one Earn 
Thai Man Tiwari executed a deed of mortgage in favour of Guptar 
Pande and Ajudhia Pande on the 20th of September, 1890. Ram 
Phal^ Man executed another mortgage subsequently in 1892 in 
respect of the same property in favour of Earn Saran. In 1897 
(1) (1912) 599. {2) (loos) 9 odl, 7a 
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on tie autiority of tie cases : — Sri OopcU v. Pirthi Singh (1), 
Nattv, Krishnama Ohariar v. Annangi^ra Chariar (2) and 
Oopal Lai v. Benarasi Pershad Ghowdhry(S). 

Tie case tas been argued before us fully and at some length 
by the learned counsel for both sides and some additional autho- 
rities have been cited before us. Tie cases referred to by the 
learned Additional Judge and some other cases on the same point 
go to show that if a prior mortgagee is a defendant in the suit 
brought by the subsequent mortgagee in which the debt of the 
prior mortgagee Le., the debt prior to the debt in suit is not men- 
tioned and tie prior mortgagee omits to set up bis claim on his 
prior mortgage, a subsequent suit would be barred under section 
11 of tie Code of Civil Procedure. These cases are no authority 
» for holding that the plea of res judicata applies to the present 
case. In the case before us the debt of the prior mortgagee was 
admitted by Ram Saran in his plaint, and in fact he offered to 
redeem that debt. There was no occasion for the prior mortgagees 
to come to court and to bring to its notice their prior debt. In 
fact in two cases, namely, Srinivasa Eao Saheb v. Yamunabhai 
Ammall (4) and Eatchalai Mwdali v. Kuppanna Mudali (5), it 
has been held that under such circumstances the plea of res 
judicata does not apply. We are therefore of opinion that the 
claim of the plaintiffs appellants is not barred by section 11 of the 
Code of Civil Procedure. We accept the appeal, set aside the 
decree of the lower appellate court and remand the case to that 
court for determination according to law. The appellants will 
get their costs in this Court, Other costs will follow the event. 

Appeal decreed and cause remanded. 

> (1) (1902) 24 All, 429. (3) (1904) I.L.B , 31 Calc , 428. 

(2) (1907) I.L.R., 30 Mad., 353. (4) (1905) I.L.R,, 29 Mad., 84. 

(5) M.W.N. (1912), p. 41. 
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Before Mr, Justice Tudhall and Mr, Justice Muhammad Bafig^, 

KALIAH AND OTHEBS (Defendants) v. SADHO LAD and othees 
(Plaintiffs).’®^ 

Giml Broced%(,re Code (1908), order XXXIV, rule ^^Execution of decree^-^Decree 
for sale on a mortgage conditioned on redemption of prior mortgages^Fower 
of court to extend time for payment of redemption money. 

When a suit for sale hy a subsequent mortgagee became by reason of the 
intervention of a prior mortgagee also a suit for redemption of the prior mortgage 
and a decree was passed accordingly, it was held that the court had power 
under order XXXIV, rule 8, to extend the time for payment of the sum found 
necessary to redeem the prior mortgage, the plaintiffs having through a lend fide 
mistake paid into court an insufficient amount. 

The facts of this case were, briefly, as follows : — 

The plaintiffs, who were subsequent mortgagees, brought a suit 
for sale upon their mortgage in which they impleaded certain prior 
mortgagees. The prior mortgagees appeared to answer the suit 
and claimed to be redeemed, and in the end a decree was passed 
in favour of the plaintiffs providing for redemption of the prior 
mortgages as a condition precedent to the sale of the mortgaged 
property by the plaintiffs. The plaintiffs paid into court within 
the time limited by the decree what they believed to be a sum 
sufficient to satisfy it, but, owing to a miscalculation, the sum was as 
a matter of fact not enough. The court, however, allowed time 
to the plaintiffs to make good the deficiency. Against this order 
the prior mortgagees appealed to the High Court. 

Babu Sarat Chandra Ghaudhri (with him Dr. Satish Chan^ 
dra Banerji), for the appellants 

The plaintiffs having failed to deposit the whole money within 
the time fixed by the decree their suit stood dismissed. Section 
148 of the Code of Civil Procedure could not be called in aid as 
the court had no power to extend the time fixed in the decree for 
the deposit of the whole amount of mortgage money : Met Singh v. 
Tiha Ram (1). 

[Tudbail, J.: — Section 148 of the Code certainly does not apply, 
but the proviso to order XXXI Y, rule 8, would apply because this 
was a compound suit involving a sale of the property as well as 
redemption]. 

* Mrst Appeal No. 129 of 1012, from a decree of Skekliar Nath Banerji, Second 
Additional Subordinate Judge of Agra, dated the 13th of February, 1912* 

(1) (1912) I D. B., 34 All, 888. 
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In order to determine whether the rule in question would apply 
one has to look to the scope of the suit. The rule speaks of a suit 
for redemption, pure and simple, whereas the present suit was one 
for sale. The nature of the suit depends upon the relief asked and 
redemption was not the relief sought in this case. Therefore the 
rule would not apply. Even assuming that the rule applied, the 
court was not entitled to extend the time because no good cause 
was shown for such extension. The decree provided that the money 
was to be deposited to the credit of defendants 17, 19, 20 and 21. 
But the respondents deposited the money to the credit of defend- 
ant 17 and one Bidhi Ohand, who at the date of the suit possessed 
no interest in the property. The deposit therefore was made in 
contravention of the express terms of the decree. The principle of 
the following case applies to the present case as shomng that 
such a deposit is not valid: Dehe^dra Mohan v. Rani Sona 
Kunwar (1). 

The Hon’ble Munshi Qolcul Prasad |(with the Hon’ble Dr. 
Sundar Lai), for the respondents : — • 

No appeal lay from an order of the lower court granting an 
extension of time. Order XLIII, rule 1, clause (o) gives a right of 
appeal from an order refiosivg to extend the“ time for the payment 
of mortgage money. The latter order being expressly provided 
for as appealable, an order like the one now in question cannot 
form the subject-matter of an appeal, under the provisions of the 
Code. The mistake in the deposit was a bond fide one, because in 
the decree it was provided that the money should be deposited to 
the credit of defendant 17 and Bidhi Ohand. The respondents 
were misled by that provision in the decree. 

Babu Barat Ghandra Ghaudhrh in 

The order passed in the present case is a decree: Rahima y, 
Nepal Rai (2). According to the appellants’ contention the court 
below had no jurisdiction to extend the time and consequently this 
Court can deal with the matter in the exercise of its revisional 
jurisdiction. 

Tudball and MuHAMJiiAl) Eafiq JJ. : — This appeal arises out 
of the following circumstances. The respondents to this appeal 
brought a suit for sale on the basis of a mortgage. They imple^ed 

(1) (1904) I. L, R., 26 All., 291. (2) (1892) I. B., 14 All., 520. 
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certain persons as subsequent transferees. It appears that there were 
three prior mortgages, one in favour of Bidhi Chand and two in 
favour of Kalian. Bidhi Chand sold his rights to Kalian and the 
other three appellants before us. At the trial of the suit these four 
persons thought fit to stand upon their rights as prior mortgagees 
and claimed that the plaintiffs should redeem them before they sold 
the mortgaged property. The result of this was a compound 
decree in favour of the plaintiffs to the following effect. The court 
ordered the original mortgagors to pay up the plaintiffs’ debt with- 
in three months. It then ordered that if they failed so to pay, the 
plaintiffs should pay within a further period of one month to the 
present appellants the sums due on the three prior mortgages, and 
conditional upon their so doing, the decree gave the plaintiffs power 
to consolidate the amounts due on all the mortgages and to put the 
property to sale for the full amount. It went on to say that if the 
plaintiffs failed to pay off the amounts due on the prior mortgages 
within the time allowed, the suit should stand dismissed. The 
original mortgagors failed to pay the money within the time allow- 
ed. Therefore the plaintiffs within a further time of one month 
deposited Es. SjGOO-O-O, stating in their application depositing the 
money that the amount is due to Bidhi Chand and Kalian. The 
money was really payable to Kalian and the other three appellants, 
who had acquired the rights of Bidhi Chand. The sum which 
ought to have been deposited by the decree-holders really amount- 
ed to something over Rs. 4,000-0-0. There had been an error in 
calculation and therefore after the period of one month Kalian and 
his co-appellants put in a petition of objection in which they pointed 
out that the amount deposited was not the full amount and there- 
fore the plaintiffs’ claim under the terms of the decree should be 
dismissed. They made no mention of the error in entering Bidhi 
Chand’s name in the application. The decree-holders in reply 
pleaded that the deficiency in deposit was due to miscalculation. 
They also pointed out the error in entering Bidhi Chand’s name 
and asked for further extension of time to make good the defici- 
ency. The court allowed the application. Hence the present 
appeal. 

The argument of the appellants is that the court had no power 
whatever to extend the time; that section 148 of the Code of Civil 


vox*. XXXT.] ALLAHABAD SERIES. 119 

Procedure does not cover the case in vrhicli a time is fixed by the 
decree for the doing of some act mentioned in the decree, and that 
order XXXIV, rule 8, would not cover the case as the suit was nob 
one for redemption. On behalf of the respondents it is contended 
that the order being an order extending time, no appeal whatsoever 
lies, as order XLIII, rule 1, clause (o), only grants appeals when the 
court refuses to extend time. The reply to this is two-fold, first 
that the order granting time is a decree within the meaning of 
section 47 of the Code, and secondly, that even if it be not a decree, 
the order passed is without jurisdiction and the court has power to 
set it aside in revision. In our opinion the order passed by the 
lower court was with jurisdiction and was justified by order XXXIV, 
rule 8. It is true that in its inception the suit was not a suit for 
redemption. It was a suit for sale, but directly the present appel- 
lants determined to stand upon their prior rights and demanded 
redemption, the suit became a compound suit and as a matter of 
fact the decree was both for sale and redemption, and so far as the 
decree between the present parties is concerned, it is clearly and 
simply a decree for redemption. In our opinion the proviso to rule 
8 of order XXXIV, clearly applies and the lower court had power 
to pass the order. So far as the merits of the case are concerned 
we think the order of the court below is correct. The objection 
taken by the present appellant was simply as to the amount and the 
court below was satisfied that there was a bond iide mistake in 
calculation. As to the entry of Bidhi Chand’s name the error was 
pointed out by the plaintiffs themselves. The lower courts order 
has done material justice. We see no reason to interfere and 
dismiss the appeal with costs. 

Appeal dismissed. 


Before Mr. Justice Tudball and Mr. Justice Muhammad Bafig^. 

SATYA SHANKAR GHOSHAL and otbees (Decbee-holdebs) v. MAHARAJ 
NARAIN SHEOPURI and others (Judgement-debtors).* 
Execution of decree — Stay of execution of dercee under appeal-- Jurisdiction'^ 

Procedure. 

Metd tliat the court which passed a decree has no power to stay execution 
thereof whilst the decree is under appeal ; neither has a court which has executed 

• First Appeal No. 194 of 1912 from a decree of Srish Chandra Basu, Subordi- 
nato Judge of Benares, dated the 25 th of April, 1912, 
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its own decree awarding possession of immovable property power to restore to 
possession the party whom it has ejected. 

The facts of this case were as follows : — 

The plaintiffs obtained a decree against the defendants for 
possession of a house and for mesne profits on the 26th of January, 
1912. In that decree the defendants were allowed one month's time 
within which to vacate the premises in dispute. The decree-holders 
applied for execution of their decree for possession, for costs and 
the mesne profits, on the 11th of April, 1912, and on the 23rd of 
April, 1912, obtained possession of the house through the court 
amin and got some movable property of the judgement-debtors 
attached. In the meantime the judgement-debtors had filed 
an appeal against the decree in the High Court on the 20th 
of April, 1912, and without applying for an order for the stay of 
execution in that Court put in an application on the 24th of April, 
1912, in the court which passed the decree, praying for the res- 
toration of possession to them pending the decision of the appeal 
in the High Court. On the 25th of April, 1912, the Subordinate 
Judge ordered restoration of possession to the judgement-debtor 
and accepted Ks. 2,500 as security from them. The decree- 
holders appealed. 

Babu Harendm Krishna Mukerji (with him Babu Jogindro 
Nath Ghaudhri and Babu Amulya Ghandra Mitra), for the 
appellants : — 

The order of the lower court is illegal and without jurisdiction 
on several grounds. An appeal having been filed against the 
decree, the court which passed the decree had no power to stay 
execution or restore possession to the judgement-debtors after having 
once given possession to the decree-holders. The only court where 
such an application could then be made was the appellate court 
which had seisin of the suit and no ether : CImnni Lai v. An%nt 
J2am (1). Moreover, there can be an application for stay of 
execution, only where there is something to stay and not where a 
decree has been executed : Dharram Singh v. Kishen Singh (2). 
In the present case, possession having been given by the court to 
the decree-holders, there- was nothing left to be done so far as that 
• portion of the decree was concerned, and the execution court had 
become functus officio. The execution of the decree having been 
(i) {1898)I.L. E.,'25 Calc., 893. (2) (1883) 12 0. L. E., 532. 
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completed even the appellate court could not grant a stay order, 
much less the court whose decree had been appealed against. 

Bshu Sital Prasad Ghosh (with Dr. Saiish Chandra Binerji 
and Dr. Swrendro Nath Sen), for the respondents : — 

The lower court may have been technically wrong in supersed- 
ing its own order passed on a previous occasion. But that court 
having taken security from the judgement-debtors this Court should 
not interfere. In any case justice will surely be done if this Court 
simply upsets the order of the court below which is under appeal 
without prejudice to the judgement-debtors, now applying to 
obtain a stay order from this Court, which is seised of the matter 
as the appellate court. 

Txjdball and Mdhammad Eafiq, JJ.:— The circumstances 
out of which this appeal has arisen are as follows:— The decree- 
holder, on the 26th of January, 1912, obtained a decree for posses- 
sion of certain house property together with mesne profits and costs. 
Under the decree the judgement-debtom were directed to vacate the 
house within one month, i.e., the judgement-debtors were allowed 
one month’s grace to remove their property. On 11th of April, 
1912, the decree-holder applied to execute the decree. He asked 
to be put in possession of the house by ejectment of the judgement- 
debtors because the latter had not vacated it. They also asked for 
attachment and sale of movable property in order to recover the 
costs and mesne profits. On the 20th of April, 1912, the judgement- 
debtors filed an appeal against the original decree in this Court. 
No application was made at the time for stay of execution. On 
the 23rd of April, 1912, the Amin in the court below gave posses- 
sion to the decree-holders and duly ejected the judgement-debtors. 
Movable property was also attached. On the 24th of April, 1912, 
the judgement-debtors filed an application stating that they had 
filed an appeal in the High Court and had also applied to that Court 
for stay of execution (which was incorrect), and they asked the court 
executing the decree to postpone the proceedings until the order of 
the High Court was received. On the 25th of April they made 
another application to the court below stating that they had filed the 
appeal, but the decree-holders had in execution dispossessed them and 
attached their property; that they had money ready as security; 
and they a^ked the court to release the property and restore them 
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to possession. The court thereupon ordered the money to be 
deposited in the treasury as security, released the movable pro- 
perty and passed an order to the Amin to replace the judgement- 
debtors in possession. Accordingly the decree-holders were dispos- 
sessed and the judgemeni-debters replaced in possession. It is 
against this order that the present appeal has been made. In the 
first place, on filing an appeal against the original decree, if the 
judgement-debtors wished to secure stay of execution they ought-to 
have applied at once to this Court for that purpose. The lower 
court had no longer any power to stay execution after the appeal 
had been filed in this Court. In the next place, the decree having 
been executed in so far as possession of the house was concerned^ 
that portion of the decree could no longer be stayed, it having been 
executed. The utmost that the lower court could have done on the 
25th of April was to stay its hands and go no further. It had no 
power whatsoever to go backward, to drive the decree-holders out 
of possession and replace the judgement-debtors in possession. Its 
order was clearly passed without jurisdiction and was completely 
ultra vires. We accept the appeal, set aside the order of the court 
below and direct that the decree-holders be at once restored to the 
possession which will be theirs until the decree is set aside. The 
appellants will have their costs in this Court. 


Appeal allowed. 
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Before Sir SMry MkihardSi Kfdglit^ GMef Justice, and Mr, Justice TudbalL 
KAMTA PBASAB fDEFEHDAm) t?. PAHHA LAL (BhAimim),* 

Act (Local ) Wo. II of 1901 ( Agra Tenancy Act J, seefims 28, 29, 30 and 34— 
Exyroyrietary tenant — Mm-tgagee from exyrc^rietary tenant holdi/ng oner 
after ejectment of mortgagor-^Eeni not fixed hy agreement or hy a decree of 
'the Omri’^EigM of zamindar to recover rent. 

Q, asd R. were zamindara wlio owned some sir land and an oooupanoy 
holding. d?hey exeonted a nsnfrnctriary mortgage of their sir land and ocon- 
panoy holding in favour of K. and the predecessor of J. In execution of a mon^ 
decree against G. and R. their zamindari rights were sold and P. purchased the 
same. Subsequently, in execution of a decree for arrears of rent,P. got G. and R, 
ejected by the Bevenue Court. Later on P.*got K. and J, the mortgagees also 
ejected by the Bevenue Court. P. then brought a suit against K and J, for 
arrears of rent for the period between the ejectment of G. and R. and their own 
ejectment, 

Reid that P. was not entitled to recover the rent in regard to the period of 
time betwe^ the two ejectments as the rent had not been fixed either by agree- 
ment between the parties or by a decree of court. 

This was an appeal under section 10 of the Letters Patent 
from a judgement of a single Judge of the Court. The facts of the 
case are stated in the judgement under appeal, which was as fol- 
lows 

“This and the connected appeal Wo. 343 of 1911 arise out of two suits 
brought by the respondent PannaLalfor arrears of rent under the following 
circumstances. Godha and Hamir Singh owned certain zamindari shares to 
which some sir lands appertained. They had also an occupancy holding in 
another share of which they were not proprietors. On the 10th of March, 1897, 
they executed a usufructuary mortgage of their sir and occupancy lands in 
favour of Kamta Prasad and Malkhan. The rights of Malkhan subsequently 
vested in Jhandu. In execution of a money decree against Godha and Hamir 
Singh their zamindari rights were sold by auction and were purchased by the 
plaintifi Panna Lai, On the 6th of September, 1906, Panna Lai sued Godha and 
Hamir Singh for arrears of rent of the sir land. Kamta Prasad and Jhandu 
were not parties to this suit. On the 15th of September, 1906, the claim of 
Panna Lai was decreed, the defendants Godha and Hamir Singh having filed a 
confession of judgement. On the 29th of Hovember, 1906, these persons were 
ejected from the holding. Kamta Prasad, however, continued in possession, and 
accordingly, on the 25th of August, 1909, Panna Lai sued him and Jhandu in the 
Bevenue Court for ejectment. They set up their mortgage, but the court of 
first instance held that th^ were tenants without rights of occupancy and 
ordered their ejectment. lb?om the order of the court of first instance they 
appealed first to the Commissioner and afterwards to the District Judge. The 
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latter held that the appeal was time-barrod and dismissed it. Prom the deoisioa 
of the District Judge, the application for revision, No. 4 of 1912, which has just 
now been decided, was filed. That application having been dismissed, the order 
of the District. Judge has become final, and neco-ssarily the order of ejectment 
made by the Assistant CoUcctor on the 12th of March, 1910, has become final. 
In pursuance of this order Kamta Prasad and Jhandu have been ejected. On 
the 22nd of March, 1910, Panna Lal brought the two suits out of which this and 
the connected appeal arise for arrears of rent for the period between the date of 
the ejectment of Godha and Hamir Singh and that of the ejectment of Kamta 
Prasad and Jhandu. The claim was decreed by the court of first instance and 
the decision of that court was affirmed by the lower appellate Court. The first 
contention in this appeal is that the mortgage of the sir lands included a mort- 
gage of the proprietary rights in those lands and that, therefore, the purchase 
by the plaintifi was subject to the mortgage in favour of Kamta Prasad and 
Maikhan and the present suit for arrears of rent could not be brought against 
the appellant. As to this the terms of the mortgage dead of the 10th of March, 
1897, clearly show that what was mortgaged was only the right to cultivate the 
sir lands and the lands held as an occupancy holding. The proprietary rights 
in the sir lands were not included in the mortgage. The mortgage deed in 
specific terms recites that it was a mortgage of the right to cultivate (’hag/ kashtj, 
so that it was a mortgage of the right to cultivate the sir lands. As after the 
sale of the zamindari, the sir lauds ceased to be sir, the mortgage may be deemed 
to have attached to the exproprietary rights acquired by Godha and Hamir Singh 
on the sale of the zamiudari right. Tbereforo Kamta Prasad and Jhandu became, 
as regards the sir, mortgagees of the ex proprietary rights. For non-payment of 
arrears of rent the mortgagor having been ejected, their rights as mortgagees deter- 
mined witn the determination of the exproprietary tenancy. If the mortgagees 
wished to maintain the ex proprietary rights, they ought to have paid the rent 
payable in respect of the exproprietary holding and they ought to have paid oil 
the amount on the decree passed against the exproprietary tenants. There was 
no obligation on the landholder to sue the mortgagees. He properly sued his 
tenants and obunned a decree for rent and for nen-paymont of the amount of the 
decree he took out cj< ctmeat proceedings and thereby determined the tenancy, 
so that, as regards the sir luids. the appellant cannot contend that his rights 
as mortgagee still subsist. As I have said above, the appellant was ejected 
under the decree passed by the Assistant Collector on the 12th of IMarch, 1910, 
but during the interval between the determination of the tenancy and the final 
ejectment of the defendant appellant he remained in possession. He was 
allo\ved to oouilnue in possession, and, as the courts below find that his posses- 
eion must be deemed to have been that of a tenant on the same rent on which 
Godha and Hamir Singh held the lauds, it was not necessary to sue to assess 
him with rent. As pointed out above, upon the determ hiatlon of the tenancy 
the mortgage al.-o determined, and subsoquen-'Iy to such determination the mort- 
gagees must be deemed, as held by tj^e Revenue Court, to have been the plain- 
tifi's tenants. As such tenants they wore liable to pay rent, and it is reasonable 
to infer that their tenancy was one on the understanding that the rent which 
their mortgagors paid should be paid by them. In my opinion the view taken 
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By tlie court Below is rlglit and tBis appeal must fail, I, accordingly, dismiss it 
with cos Ik. 

Against tliis decision an appeal \ras preferred under section 10 
of the Letters Patent 

Munsbi Girdkari Lai Ag'ir^vala, for the appellant 

Munshi Benode Behari, for the respondent 

Richards, C. J., and Tudball, J, : — Tne facts out of wHcli this 
and the connected appeal No< 51 of 1912, have arisen are set cut 
at length in our judgement in L, P. A. No. 49 of 1912. Those two 
appeals arise out of the two suits for rent therein mendoned. 

We find it impossible to hold that the plaintiff respondent is 
entitled to recover the rent which lie claims in regard to the 
period of time between the two ejectments. Admittedly no rent 
was fixed as between the present parties, either by agreement 
or by decree of court. Section 34 of the Tenancy Act (II of 1901, 
Local) clearly does not> and was never intended to, apply to the 
circumstances of the present case, it relates to the case of a 
person taking possession for the purpose of cultivating as a tenant 
without the consent of the landholder. 

Here the present appellant defendant took possession with 
the full consent of the landholders Jodha and Hamir Singh in the 
year 1897. It is true that the latter by operation of law became 
the exproprietary tenants and have been ejected and that the 
appellant continued to occupy the land. Section 34 clearly does 
not apply. 

Section 28 of the Act applies to the case of a sub-letting by 
a tenant before the commencement of the Act or a sub-letting 
subsequent to the Act in accordance with the provisions thereof. 
In the present case there was no sub-letting prior to the Act by 
a tenant and there has been no sub-letting since the Act came 
into force, in accordance with the provisions thereof. This section, 
therefore, does not apply. 

Where the tenant has sub-let, otherwise than in accordance 
with the provisions of the Act, section 29 applies. It gives the 
landholder ‘ the option of enforcing or not the covenants bet- 
ween the tenant and sub-lenant. In the present cate the plain- 
tiff respondent is not seeking to enforce any such covenant : nor 
was there , any sub-ietting subsequent to the acquisition by Jodha 
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and Hamir Singh of their exproprietary rights, unless we hold that 
mortgage operated as a sub-lease with effect from the date of the 
acquisition of exproprietary rights. Section 30 of the Act merely 
states that the interest of a sub-tenant ceases with the extinction 
of the interest of the tenant for whom he holds. The plaintiff 
does not in the present suit seek to enforce the terms of the con- 
tract between the appellant and Godha and Hamir. He puts 
them entirely on one side. Therefore we can find no provision in 
the law which enables him to enforce, as against the appellant, 
the contract between himself and the exproprietary tenants. 

Unless he is entitled to recover this rent by some provision of 
the law, in the absence of a contract between the parties, or a 
decree of court, he is not entitled to recover it. 

For these reasons we must hold that the suit fails. We allow 
the appeal. The suit will stand dismissed with costs in all courts. 

Appeal allowed. 

Before Mr, Justice Tudball and Mr, JucMce Muhammad Eafiq, 
BHAGWATI PRASAD (Pdaiotiff) v, BHAGWATI PBASAD and 
OTHisES (Defendants)*. 

Act ('Local) JSfo. Ill of 1901 {UfiiUd Provinces Land Betenue Act), sections 111, 
112, 233 (hJ-^^Partition-Sindu lap Joint Eindu family^Minor — Eo 
necessity for minor to he specially represented in partition proceedings. 
Where a partition of the property of a joint Hindu family in which one of 
the members was a minor was found to have been properly carried out with due 
regard to the interests of the minor, it was held to be no ground for upsetting 
the partition, were such a course possible having regard to section 283 (fe) of the 
United Provinces Land Revenue Act, 1901, that the minor was not represented 
in the partition proceedings by a formally appointed guardian. In such cironm- 
stances a minor member of the family is suitably represented by the managing 
member or members. 

This was a suit for a declaration that the plaintiff was not 
hound by certain partition proceedings. The facts are fully set 
forth in the judgement. Shortly they were as follows 

The proceedings were instituted by the defendants against the 
plaintiff and other members of his family. The plaintiff was a 
minor when those proceedings were instituted. No guardian 
was formally appointed to represent the plaintiff, but the major 

• Second Appeal No. 626 of 1911 from a decree of F. D, Simpson, District 
Judge of Gorakhpur, dated the 1st of May, 1911, reversing a decree of HarbandhaU 
Lai, Additional Subordinate Judge of Gorakhpur, dated the 26th of November, 
1910. 
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members of tbe family acting for themselves and the plaintiff ar- 
rived at an arrangement with the opposite party in accordance 
with which the partition proceedings were carried out. The plaintiff 
brought this suit to set aside these proceedings. The court of first 
instance decreed the suit, but the lower appellate court reversed 
the decree. The plaintiff appealed to the High Court, 

Dr. Tej Bahadur SafV'w^ for the appellant:— 

'There was no formal appointment of a guardian for the appel- 
lant in the partition proceedings. Therefore the appellant can- 
not be held hound by the partition carried out by the Revenue 
Court. The minor might^have been a member of a joint Hindu 
family, the managing member of which was made a party to the 
proceeding, but that did not make an express provision of the law, 
namely, that a minor must be represented by a formally appointed 
guardian in order to bind him, unnecessary and superfluous. As 
regards the question of the Civil Court’s authority to question a 
partition carried out by a Revenue Court, it should be noted that 
what was challenged in this case was not the validity of the parti- 
tion proceedings of the Revenue Court but the mode of distribution 
of the mahals which involved a question of proprietary title and 
as such was maintainable in a Civil Court. 

The Hon’ble Dr. Siindar Lai (with whom Mr, E, A. Howard)^ 
for the respondents : — 

There may have been some irregularity in not appointing a 
guardian to the minor in the Revenue Court during the course of 
the partition proceedings, but there are several circumstances in 
the present case which bind the minor, in spite of that technical 
defect. The minor was a member of a joint Hindu family, all the 
members of which, including the plaintiff appellant, were made 
parties to the partition proceedings. The interest of the minor 
was identicai with that of the other members ; no fraud was prac- 
tised, nor was there even any allegation of it by the plaintiff, and 
the interest of the minor did not in any way suffer in carrying 
out the partition. Under these circumstances there is no doubt 
that the minor was bcJiind by the partition proceedings Moreover, 
a suit to set aside a partition proceeding is not a suit in which a 
question of proprietary title is raised and does not fall under the 
provisions of either section 41 or section 112 of the Land Revalue 
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Act and therefore section 233 (^) of that Act will bar such a 
suit. 

Dr. Tej Bahadm Sapru was heard in reply. 

Tubball and Muhammad Eafiq J.J. The facts out of 
which this appeal has arisen are as follows : — 

The plaintiff, Bhagwati Prasad, together with his half brothers, 
Jokhu and Lachman, and his uncles Umrao and Ram Nath, and 
the widow of his deceased uncle Nandan, constituted a joint Hindu 
family. The family owned a share in mauza Dibaria Buzurg, The 
defendants, first party, Bhagwati Prasad No. II, minor, &c., were 
also co-sharers, and so also were the defendants, third party. These 
three groups of co-sharers cultivated their separate sir lands. The 
defendants, second party, are the plaintiffs’ half brothers and uncles ^ 
and aunt. ” The first set of defendants applied to the Collector 
under the Land Revenue Act for partition of their share into a 
separate mahal The plaintiff was then a minor, and, as the names 
of all the members of the family were recorded in the khewat, his 
name was also recorded therein under the guardianship of his half 
brother, Lachman. There was no objection to the partition, nor 
is it denied even now that the parties to the partition were 
the owners in possession of their recorded shares. In the wajib- 
ul-arz there was recorded the express wish of the then co-sharers 
that at the time of partition, if it occurred, in the future, the various 
co-sharers should be maintained in possession of the various lands 
which they then held. This is also in accordance with the pro- 
visions of the Land Revenue Act and it is a rule regularly followed 
in all partitions unless it is not possible to divide the mahal fairly 
and justly between the co-sharers, in which case the rule has per- 
force to be broken. Provision is made for this in the Act. In the 
partition proceeding there was an entry to the effect that the rule 
was to be followed. But apparently the defendants, first party, 
and the plaintiffs’ brothers and uncles came to an agreement out of 
court and threw their sir lands into the hotchpot and the whole 
mahal was divided into shares. Fraud, collusion and dishonesty 
were alleged by the plaintiff in the present suit, against both his 
own relations and the first set of defendants, but he has utterly 
failed to prove these allegations, and the courts below have held 
against him on this point and it is not now put forward. It may 
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therefore be token for granted that the partition was justly and 
fairly carried out, and it was completed and sanctioned by the 
Collector on the 30th of September, 1908, The plaintiff at that time, 
though a minor, was not far from his majority, for he instituted 
the present suit on 27th May, 1910, as being major and of full age. 
He attained his majority in fact on November 26th, 1908 (vide 
his plaint). In the course of the partition many plots of land 
which he and his family cultivated as sir, were placed in the 
mahal of the first defendants. In the course of the partition case 
the Eevenue Court omitted to make any formal appointment of a 
guardian ac2 litem ^ 0 T the present plaintiff. The application for 
partition was made on the 19th of February, 1908. On the 2nd of 
April a petition was filed by the plaintiffs brothers and uncles to the 
effect that they had no objection. It was not signed by Lachman, 
but by Jokhu on his behalf and the plaintiffs name was omitted. On 
the 2nd of July, 1908, the agreement mentioned above was written 
and it was filed on the 3rd of July, 1908, and with it a mukhtornamah 
signed with Lachman’s name. Plaintiffs name was entered in 
this application (or agreement). Jokhu again appears to have 
signed for Lachman. On the same day Jokhu filed an application 
that the plaintiff was a co-sharer and his share should be entered 
in Lachman's patti. His name was then entered in all papers 
from which it had been omitted. After the partition lots had been 
drawn up the family apparently concluded that it was a mistake 
not to retain their sir plots in their own shares. Accordingly 
Umrao and Ramnath, the two uncles, and Jokhu filed a petition of 
objection on the 31st of August, 1908. This was disallowed. 
Thereupon Lachman and others appealed to the Commissioner and 
this was also disallowed. The partition was completed. 

The present suit was brought by the plaintiff alleging — 

(1) Fraud and dishonesty on the part of his own brothers and 
uncles with intent to ruin his interests. 

(2) That though Lachman was nominated as a guardian 
ad i'iiam the court did not formally appoint him. 

(3) That he was unfit to act as guardian and not entitled to 
the post as the minor's mother was alive. 

(4) That he did not, as a matter of fact, look after the miiM^r's 
interests. 
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(4) That the Eevenue Court is not in any way subordinate 
to the Civil Court in respect to the mode of distribution of the 
land. 

The suit must fail. Firstly section 233, clause (ib), of the Land 
Eevenue Act clearly states that no person shall institute any suit or 
other proceeding in the Civil Court with respect to the partition of 
mahals except as provided in sections 111 and 112 of the Act. The 
present suit does not fall under either of these two latter sections. 
Of course a person who was no party to a partition proceeding in the 
Eevenue Court could hardly be held to be bound by such a par- 
tition, but the Civil Court, while giving him relief in such a case, 
could not go behind the partition and redistribute the land. It 
would have to take the new mahals as they were and give the 
plaintiff adequate relief. The plaintiff's case is that by reason of 
the omission of the Eevenue Court to formally appoint a guardian 
he was really no party to the partition, and that, even if this formal 
defect be not fatal to the partition, his brother, Lachman, was 
unfit for the post and did not look after his interests and ought not 
to have been appointed in the presence of the plaintiff's mother. 
But whatever might otherwise have been the result of the Eevenue 
Court’s irregularity, there is in the present case a circumstance 
which is fatal to the plaintiff’s case. His family was a joint family, 
ix-i one legal entity and it was duly represented by the adult 
male members. The whole body of adult members was made a 
party to the proceeding. Their interests and the minor’s interests 
were one and the same. There was no fraud, and nothing has^ 
been put before the Court to show that the interests of the family 
or the minor have in any way suffered. There has, therefore, been 
a partition fairly carried out between the family on one side and 
the other defendants on the other. The minor was duly repre- 
sented either by Lachman or the managing member or members 
of the family. In regard to Lachman the plamtiff in his evidence 
stated : — ” Lachman was master and did all my business after my 
father’s death.” We are therefore of opinion that, even though 
no guardian was formally appointed for the plaintiff in the Eevenue 
Court, he was duly represented, and a partition fairly and hon^tly 
obtained against the managing members of the family is binding 
on him. We would note here that we allowed the plaintiff an 
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tous -.,liichg»e3 toprovetl«ttl.6 p«tilioE was other than jnat 

“'*rrh!'‘’d»hmatanoea, therefore, we hold that the suit was 
properly dismissed We disndss the appeal 

EEYISIONAL CIVIL. 


Before Mr, Justice Tudball. 

■RArilil BROTHEKS (Applicants) AMBIKAr PRASAD (Oppositk party). 
EALLI ^ ^ a mmihlv .aUvy-BAmmsUment of 

Ins^oyment mthoat cmi^nl of master-Olerk not entiiled io salary for broken 

portionof month in which he left Ms service. ^ t.„ anv 

Held that an offloo clerk engaged on a monthly s tlary is not entitled anj 
salarf for the broken portion of a month in the course of which he leaves his 
'«vke without the consent of his employer. Bidyeway .. Banger ford Market 

Company (l)>I}humeeBeharaii.Sevenoaks(2) and Bamgi Manor v. Little ( ) 

”*"0NE*°Ambika Prasad was a clerk in the service of Messrs. RalU 
Brothers on a monthly salary of Rs. 50. He left his service in 
the middle of a month without the consent of his employers and 
thereafter sued the firm to recover his salary lor the T^Token 
portion of the month in which he left. The court of Small 
Causes at Cawnpore gave him a decree. Messrs. Ralli Brothers 
thereupon applied in revision to the High Court. 

Mr. A. S. 0. Hamilton, for the applicants. 

The opposite party was not represented. 

Tudball, J The opposite party to tins application was a 
clerk in thJ employment of Ralli Brothers on a monthly salary 
of Rs. 50 per month. He left his service in the middle of the 
month without the consent of his employers, and he then brought 
the suit out of which this application has arisen to recover the 
salary for the broken portion of the month. He g ave no previous 


*0ivil Bevision No. 112 of 1912. 

(1) (1835) 8 A. and B., 171. (2) (1886) I. L. B., 13 Calc, 80, 

(8) (1873) 10 Bom. H.O. Bep., 57. 
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notice of Ms intention to resign. The lower court 1ms held that, 
as he is an office clerk and not a menial servant, the rule as to 
notice does not apply, and therefore he is entitled to recover the 
salary claimed. The question is one between master and servant. 
The plaintiff was engaged on a monthly ’salary, and he would 
therefore have been, in the absence of a contract to the contrary, 
entitled to one month's notice before dismissal. Equally his 
master was entitled to one month’s notice before he left service. 
The lower court is of opinion that this rule applies only to 
menial servants. TMs opinion is by no means correct, and has 
probably arisen because cases of this description usually arise in 
regard to menial servants. The English cases on the subject are 
to be found in Smith’s Law of Master and Servant, 5th edition, 
beginning at page 182. The case of Ridgeway v. Ewngerford 
Market Gompany (1) is the case of a clerk of a public company 
whose salary was paid quarterly and who was discharged for 
improper conduct. The judgement in that case runs as follows 
“ Turner v. Robinson^ and many other cases have shown that if a 
party Mred for a certain time so conducts Mmself that he cannot 
give the consideration for his salary, he shall forfeit the current 
salary even for the time during which he has served." See also 
DJmmee Behara v. Sevenoahs (2) and Ramji Manors. Little (3). 
The same principle applies when the servant refuses to work in the 
course of one of the periods for which the salary is due. The deci- 
sion of the court below is incorrect and on the findings the suit 
should have been dismissed. I grant the application and dismiss 
the suit with costs in both courts. 

Application allowed. 

(1) (1835) 3 A. and E., 171. (2) (1886) I. L. R., 13 Oalc., 80. 

(3) (1873) 10 Bom. H.O. Rep , 67. 
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APPELLATE CIVIL. 


Before Sir Henry Biohards, Knight, Chief Justices and Mr. Justice Tudhall 
ATMA. BAM and othbes (Plaintiffs) v. UGRA SEN and othees 
(Defendants).'^ 

Act No. XVI of 1908 (Indian Eegistration Act), section ^2-^Begistration-^^^ Bre- 
scntatiofi** — Physical delivery of document by person not authorized to 
present,*' but executant present and assenting tohilst registration was 
going on 

Where it is shown that, prior to the registration of the document by the 
duly authorized official, a person who is competent to present the document 
for registration was present before that official assenting to the registration, 
the requirements of the Registration Act are sufficiently complied with. 

Mujih»un-nissa v. Ahdur Rahim (1) and Karia Kishan v. Har Narain (2) 
referred to. 

In this case the plaintiffs’ suit had been dismissed by the court 
of first instance upon the ground that the documents upon which it 
was based had not been registered in accordance with the provisions 
of the Indian Eegistration Act, 1908. The facts relating to the 
registration of the documents in question were these. The docu- 
ments were brought to the Sub-Eegistrar by persons who were 
not duly authorized to present them for registration. But on the 
same date, * and possibly at the same time, the mortgagor himself, 
who was a person entitled to present them for registration, came 
to the Sub-Eegistrar’s office and admitted execution, and thereupon 
the documents were in fact registered. The plaintiffs appealed to 
the High Court. 

The Hon’ble Pandit Moti Lai Nehr'ii, for the appellants. 

The Hon’ble Dr. Sundar Lai, for the respondents. 

Eichards, 0. J. : — The only question which has been argued 
here is whether the documents, the foundation of the present suit, 
were or were not duly registered. It appears that the documents 
were ’'brought to the Sub-Eegistrar by persons who were not duly 
authorized to present the documents for registration in the manner 
prescribed by the Eegistration Act. It, however, also appears 
that on the same date, if not at the feme time, the mortgagor, 

* Second Appeal No. 1367 of 1911 from a decree of W. B, Bnrkitt, District 
Judge of Sabaranpur, dated the 19tli of July, 1911, confirming a decree of 
Muhammad Shafi, Subordinate Judge of Sabaranpur, dated the 29tb of Septem- 
ber, 1910. 

(1) (1900) 1. 14 R„ 23 Alb, 233. 


(2) (1912) I, L. B., 36 All., 72. 
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being a person who was entitled to present the documents for 
registration, came to the Sub-Eegistrar’s oflSce and admitted execu- 
tion, and that thereupon the documents were in fact registered. The 
question is whether or not this amounts to a good presentation 
within the meaning of the Eegistration Act. There cannot 
be the least doubt that the mortgagor was present as an assenting 
party to the documents being registered. The question involved 
was very fully argued before a Full Bench of this Court in a 
recent case. At the conclusion of the arguments, however, the case 
turned on another point and no decision was actually given. 
Practically speaking precisely the same question arose in Karta 
Kishan v. Ear Narain (1), and a Bench of this Court decided on 
the 15th day of November, 1912, that registration under circums- 
tances very similar to those of the present case was a good 
registration. In my opinion where it is shown that prior to the 
registration of the document by the duly authorized official, a person 
who was competent to present the document for registration was 
present before the Sub-Registrar assenting to the registration the 
Registration Act is sufficiently complied with. I have nothing to 
add to the views which I expressed in the decision to which I have 
referred. 

Ttjdball, J.— I fully concur. It seems to me quite clear that 
the present case comes well within the principle which is set forth 
in the decision of their Lordships of the Privy Council in Mujib^ 
un-nissa v. Abdur Rahim (2). Their Lordships therein 
observed “ When the terms of section 32 are considered with 
due regard to the nature of registration of deeds, it is clear that the 
power and jurisdiction of the Registrar only come into play when 
he is invoked by some person having a direct relation to the deed.” 
In the present case it is perfectly clear that, prior to the registra- 
tion, the mortgagor, who was a person having a direct relation to 
the deed, did come forward and invoke the Registrar to exercise his 
power and jurisdiction, and this action was tantamount to a 
presentation for registration. I do not think that there is any 
magic in the mere physical handing over of the document. 

By the Court. — The order of the Court is that we allow the 
appeal, set aside the decrees of the two courts below and remand 
(1) iim) L L. B., 35 AU., 72. (2) (1900) L U B., 23 AH, 233. 
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the case to the court of first instance, through the lower appellate 
court, with directions to re-admit the suit under its original number 
in the file and proceed to hear and determine the case on its 
merits. Costs here and in the courts below will be costs in the 
cause. 

Appeal decreed and cause remanded. 


EEVISIONAL CEIMINAL« 


Before Mr. Justice Tudhall. 

EMPEBOB V, BAMA aijd othees. ^ 

Act Wo. XLV of 1860 (Indian Penal CodeJ, section 188 — Order duly promulgated 

by jcuhlio servant-^Order forhiddiny persons to enter railway pemises except 

for travelling, 

Eeld that tho public have a right to cuter upon railway premises for many 
purposes other than travelling, and an order forbidding persons to enter a rail- 
way station except for bond fide purposes of travelling would be an illegal 
order. 

In the particular instance, however, it did not appear that the order in 
question was issued by any authority which, supposing it to he otherwise legal, 
would have had power to issue it. 

The facts of this case were as follows 

An order was published at Bindhacbal railway station on 
the East Indian Railway forbidding pindas to go on the rail- 
way station except for hand fide purposes of travelling. Certain 
pandas who were found at the station soliciting pilgrims were 
accordingly charged with an oflFence under section 188 of the 
Indian Penal Code for disobedience to this order. They were 
convicted and sentenced to certain fines. 

The Sessions Judge of Mirzapur acting under section 438 of 
the Code of Criminal Procedure thereupon referred the case to the 
High Court with the recommendation that the convictions and 
sentences should be set aside. 

Neither the accused nor the Crown were represented. 

Tudball, J.— Certain persons have been convicted by a Magis- 
trate of an offence under section 188, Indian Penal Code, and have 
been sentenced to pay certain fines. The case has been referred to 
this Court by the Sessions Judge with the recommendation that the 


♦ Criminal Beferenoe Ho, 1903 of 1912« 
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convictions and sentences be set aside and the fines refunded. As 
far as it is possible to do so from the record I gather the facts to 
be more or less as follows Some officer or other has published 
an order forbidding the accused, who are pandas, from going on 
the railway station at Bindliachal except for bond fide purposes of 
travelling. The record does not show by whom that order was 
issued and whether he had power to issue it. There is nothing to 
show thatit was issued to the accused personally: apparently it was 
generally proclaimed. The record -shows that the accused went on 
to the platform and importuned certain pilgrims. The Magistrate 
has therefore held them guilty under section 188, Indian Penal 
Code. That section runs as follows 

** Whoever knowing that, by an order promulgated by a public servant law- 
fully empowered to promulgate such order, he is directed to abstain from a certain 
act, or to take certain order with certain property in bis possession or under his 
management, disobeys such direction, shall, if such disobedience causes or tends 
to cause obstruction, annoyance or injury, to any person lawfully employed, be 
punished with simple imprisonment for a term which may extend to one month, 
or with fine which may extend to two hundred rupees, or with both.** 

There is nothing on the record to show that any order was 
promulgated by a public servant lawfully empowered to promul- 
gate such order. It is true that the case was tried summarily, and 
in a summary trial the evidence need not be recorded^ but the 
record shows that no evidence whatsoever was taken to prove the 
order that was promulgated or to prove that the person who issued 
the order was authorized to issue it. Moreover, if the order be, as 
described in the opening clause of the judgement, forbidding persons 
to enter railway quarters except for bo7id fide purposes of travel- 
ling, such an order is far from being legal. The public have a 
right to go to the railway premises for many other purposes than 
travelling and orders forbidding persons to enter railway premises 
except for travelling purposes could not legally be issued. It 
would indeed defeat many other purposes for which railways are 
intended. For this reason the order must be set aside. 

There are other grounds, as pointed out by the learned Sessions 
Judge, on which it is open to this Court to set aside these convic- 
tions, but I do not think it necessary to discuss them. It is in; 
cumbent on the prosecution to prove the jnecessary ingredients 
which go to constitute an offence. Unless the proof is before the 
court it cannot be said that the offence ' has been ^ established. 
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I therefore set aside the convictions and sentences and direct that 
the fines if paid be refunded. 

Convictions set aside. 


APPELLATE CIVIL. 


Before Sir Henry Mchards, Knight, Chief Justice, ami Mr, Justice Banerji. 

NABAIN DEI (Peaintipf) v, DUBG-A DEI arb another (Dhpbnbants.)* 
Civil Procedure Code (^1908 ), section 66 — Execution of decree — Benami purchase — 
Claim against certified pU7'ehaser, but not by representative of the real purchaser. 
The widow of one Bhola Nath purchased a house at a civil court auction sale 
in the name of her son-in-law Baldeo and incorporated it into another house left 
by her husband who had died sonless. On her death one of her daughters 
claimed the house as an heir of her deceased father. The son-in-law in whose 
name the house was purchased raised the plea that he was the certified auction 
purchaser and the suit was barred by section 66 of the Code of Civil Procedure. 
Held that as the plaintiff did not claim through the widow, but through the 
widow’s husband, her father, the suit did not come within the purview of section 
G6 of the Code. Ba^n Bfai'ain v. Mohaman (1) distinguished. 

This wjfan appeal under section 10 of the Letters Patent 
from a judgement of a single Judge of the Court. The facts of 
the case are fully set out in the judgement under appeal, which 
was as follows : — 

In order to understand this appeal, it will be wetter in the beginning to 
set out, that one Bhola Nath had a wife, named Musammat Sundar Dei, Of 
these two, were born four ladies, Musammat Narain Dei, Musammat Durga Dei, 
Musammat Uttam and Musammat Piari. Bhola Nath died leaving his widow, 
and these four ladies him surviving. Musammat Sundar Dei is now dead, and 
the dispute relates to property which is said to be the property .of Musammat 
Sundar Dei. It will be well to note also, that the lady, Musammat Durga Dei, 
married one Baldeo. In this appeal the parties are Musammat Narain Dei, 
who was the plaintiff in the court of first instance, Musammat Durga Dei and 
her husband Baldeo. The property with which this appeal is concerned, is a 
house situate inmuhalla Mandi Said Khan in the city of Agra. This house was 
put up to, sale by the Civil Court at Agra. It was purohased—'So the sale certifi- 
cate sets out— -by Baldeo. The sale certificate shows that it was sold subject to a 
lien of Bs, 11944-0, arising out of a deed, dated the 3rd June, 1891, of which one 
Ganga Prasad was the holder. Musammat Narain Dei came into court and asked 
for possession of this property as being part of the property loft by Musammat 
Sundar Dei. After setting out the pedigree, she alleges that Musammat Sundar 
Dei, her mother, got possession of all the property left by Bhola Nath, and that in 
her life-time she purchased the house in dispute, adjoining the house left by 


* Appeal No. 87 of 1912 under section 10 of the Letters, Patent, 
(1) (1903)1. L.R., 28 All, 83/ 
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Bliola Hatli, and included ii in one Iioiise. Tlie pnrcliass was made, slie saygj 
by Mnsammat Stmdar Dei, out of the money wbicb. sbe bad inbeidted, but sbe 
adds tbat tbe name of Baldeo was entered fictitiously. According to ber Miisam- 
mat Sundar Dei always remained in possession of tbe property. Sbe puts tbe 
cause of action as arising on tbe lOtb of March, 1907. In tbe written statement 
tbe defendants distinctly denied tbat tbe bouse in dispiite was purchased by Mu- 
sammat Sundar Lei ; they deny tbat sbe was tbe owner of it, they specifically deny 
tbat tbe property was purchased fictitiously in tbe name of Baldeo, and tbat Mu- 
sammat Sundar Dei was ever in adYarse possession of it. Tbe court of first 
instance’bolding tbat Mnsammat Sundar Dei was in tbe receipt and enjoyment of 
tbe rent of tbe bouse in dispute up to tbe date of ber death, and tbat Baldeo bad 
no right after ber death —tbe date of wrongful possession as against tbe legal heirs 
of Mnsammat Sundar Dei — decreed tbe plamtifi’s claim for pc^session of a one- 
tbird share in tbe bouse in dispute, and directed tbat it should partitioned. In 
appeal, tbe lower appellate Court held tbat section 66 of the Code of Civil Proce- 
dure of 1908 barred this suit. It held tbat Baldeo was tbe purchaser certified 
by the court, and in consequence decreed the appeal wbicb'bad been brought by 
Baldeo and Durga Dei and modified the decree of tbe court of first instance, 
directing tbat tbe suit for possession by partition of tbe bouse in Mandi Said 
Khan be dismissed together with mesne profits for tbe same. Mnsammat Narain 
Dei comes here in appeal and contends, first that section 66 of Act Y of 1908 has 
no application; secondly, tbat tbe plea was for the first time raised in appeal, 
and tbellower appellate Court should not have entertained it. There is a third 
plea by which it is contended tbat tbe whole of tbe bouse in muballa Mandi 
Said Khan was not purchased by a sale of tbe Civil Court, tbat only one- third of 
it was so purchased and the remaining two-tbirds were tbe result of a private 
purchase. Tbe fourth plea raised is one regarding the mesne profits of tbe 
bouse. 

‘‘To take plea Ko. 2 first, tbe question raised is' a question of law. Tbe shadow 
of it bad certainly been cast in tbe pleadings and I think, tbe lower appellate Court 
was fully justified in considering tbe plea. There remains tbe question bow far 
section 66 of tbe Civil Procedure Code of 1903, is or is not, a bar to tbe suit as 
brought. Tbe contention of tbe appellant/as I understand it, is tbat this is a suit 
by an heir claiming inheritance to tbe property left by Mnsammat Sundar Dei, 
tbat section 66— if it applies at all— allows a suit of this kind to be brought 
under tbe second clause of the same section. Tbe contention was tbat when 
Musammat Sundar Dei purchased tbe property in tbe name of Bbola Math, tbe 
appellant, as ber reversioner, could have brought a suit to challenge this act, and 
sbe is within ber rights in so doing after Musammat Sundar Dei’s death. Tbe 
plea raised is a very ingenious one, but it does not seem to me to be strong enough 
to takejit out of tbe clear words of section 66. Tbe first clause of section 66 is 
practically tbe same as tbe old section 317, clause (1). Tbat clause has been tbe 
sub ject of several rubngs by this Court, one of them being a Bull Bench ruling, Tbe 
words used in section 317 were tbe subject of careful consideration by five Judges 
of this Court, and they arrived unanimously at tbe conclusion tbat this section 
wasj intended to preclude the institution of a suit against tbe certified purchaser, 
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by the beneficial owner or tbe successor in title of tbe beneficial owner. In tbe 
present case, the beneficial owner is said to have been Miisaminat Sundar Bei. The 
appellant, if she has any standing, is a successor in title of the beneficial owner, 
and unless the Code of Civil Procedure of 1908 has introduced any change, the 
ruling of this Court holds that she, the appellant, is precluded from instituting a 
suit against Baldeo. But it is contended that the second clause of section 66 
enables the suit to be brought. There is no doubt that Act V of 1908 has intro- 
duced new words which did not exist in the second clause of old section 317. 
So far, I am with the learned counsel for .the appellant, but I confess considerable 
difficulty in following him, as he applies the new words to the present case. Is 
this a case in which a third person is claiming to proceed against property sold 
ostensively to |a certified purchaser for a bemniidar on the ground that he is 
liable to satisfy a claim of the third person against the real owner ? Take it that 
the real owner was Musammat Sundar Bei. What claim has Musammat Karain 
Bei against Musammat Sundar Bei which gives her a right to proceed against 
this property though ostensively sold to Baldeo ? It is te meet this, that her 
position as reversioner is put forward. It seems to me that it would require a 
great deal of twisting to make these words fit in with the claim as now bi^ought 
My attention was directed to the case of Achhaihar Buie v. Tqpsi Buie (1). In 
that_Gase,the finding of this Court was that the purchase was not a purchase made 
secretly by one person for another, the ostensible purchaser having no interest 
in the purchase, and the real purchaser wishing for some reason' that his name 
should not appear. In other words, the finding of the Court was, that it was not 
heiiami purchase. In the present case, however, the contention, right through, 
of the appellant — as the lower appellate Court points out— has been, that Baldeo 
was a lefiami purchaser for Musammat Sundar Bei and with her knowledge. 
An attempt was made to bring the present case within the purview of two 
rulings of the Madras High Court —ATonopjpa v. Surap^a (2) and Sanhunni 
JS'ayar Y. Narayanan Namludri (3), and the contention was that section 66 
applies not to purchases made by an agent and does not apply when possession 
has been transferred. Heither of these views have, at any time, so far as I 
know, found favour with this Court. 

There jremains the third plea, viz., to the efiect that one-third of the 
house in dispute was the purchase made at the auction held by the Civil Court 
and two-thirds were the subject of a private purchase. The purchase is one of 
a nature similar to that which is made, times out of number, in Civil Court 
sales. I have been referred to no authority which held that under the circums- 
tances of this kind, namely, where property is sold subject to a lien, the 
purchaser purchased one fraction at the Civil Court sale and the remaining 
fraction when he paid ofE the lien. What the purchaser purchased is the whole 
of the property, subject to any demands that may be made by the lien advertised 
at the time of the auction. The appeal fails and is dismissed with costs,” 
Pandit 8hiam Krishm Bar, for the appellant. 

Dr. Tej Bahadur Swpru, for the respondents. 

(1) (1907) I.L. B., 29 All., 657. (2) (1883) 1 L. B., 11 Mad., 234 

(3) (1893) I. L. B., 17 Mad., 282, 
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Richards, 0. J., and Baherji, J. The facts out of which this 
Letters Patent appeal arises are very clearly stated in the judge- 
ment of the learned Judge of this Court. The judgement is reported 
in 10 A. L. J. R., 97. The suit is to recover, amongst other things, 
a share in a house by partition, and also for mesne profits. The 
court of first instance decided in favour of the plaintiff. On first 
appeal the decision of the court of first instance was reversed so 
far as the property now in dispute was concerned, on the ground 
that the claim in respect thereof was barred by the provisions of 
section 66 of the Code of Civil Procedure. This decision was in 
due course affirmed by a learned Judge of this Court, and against 
his decision the present Letters Patent appeal has been preferred. 

When the case was before us on a previous occasion we deter- 
mined that we would consider the evidence in the case without 
remanding the case and so avoid putting the parties to the expense 
and delay of referring issues. We granted time to the parties in 
order that the evidence might be looked into. As a result we 
are able to consider the present case upon a state of facts which 
have to be admitted. The house in question was purchased 
by one Musammat Sundar Dei, the widow of one Bhola Nath. 
This house was subsequently incorporated into another one which 
admittedly belonged to Bhola Nath and formed part of his estate. 
It is quite clear therefore that it was the intention of his widow 
that this house should be part of her husband's estate and should 
not remain her separate property. Dr. Tej Bahadur has further 
to admit that he cannot contend on the evidence that the house 
was not in fact purchased on behalf of the widow, though the pur- 
chase was made in the name of Baldeo. We are also satisfied 
upon the evidence that Musammat Sundar Dei remamed in posses- 
sion of the house up to the time of her death, and that during her 
life-time Baldeo never pretended that the property was his, oi 
that the auction purchase had been made in reality for his benefit. 

The only question therefore for decision in the case is a purely 
legal one, namely, whether under the circumstances of the present 
case section 66 of the Code of Civil Procedure prevents the pre- 
sent suit being brought. It is no doubt a suit against a certified 
auction purchaser, and so far it is within the words of section 66. 
However^ it is contended by the appellant that plaintiff does not 
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claim through Musammat Suudar Dai, but through her own father 
Bhola Nath; that consequently the suit is not a suit brought on 
the ground that the purchase was made on behalf of the plaintiff 
or on behalf of any one through whom she claims, and that there- 
fore the suit is not barred by the provisions of section 66. In our 
opinion this plea is well founded. The learned Judge of this Court 
refers in his judgement to the Full Bench case of Bam Narain v. 
Mohanian (1)* In that case one Ram Sahai had represented 
himself to be the owner of certain property. It turned out that 
he had no title to part of the property at the date of the mortgage. 
Subsequently, however, that part of the property to which he had 
no title was put up to sale in execution of a simple money decree 
against the real owner and purchased in the name of Musammat 
Mohanian, the wife of Ram Sahai. The plaintiffs in the suit, who 
were the mortgagees of Ram Sahai, claimed that the purchase of 
Mohanian was bmctmi for Ram Sahai and that under the provisions 
of the Transfer of Property Act any estate which Ram Sahai sub- 
sequently acquired in the property which he purported to mortgage 
became subject to the mortgage. It was held that the plaintiffs were 
not entitled to maintain the suit having regard to the analogous 
section 317 of the Code of Civil Procedure of 1882. Referring to 
the case the learned Judge of this Court, says ; — The words used 
in section 317 were the subject of careful consideration by five 
judges of this Court, and they arrived unanimously at the conclu- 
sion that this section was intended to preclude the institution of a 
suit against the certified purchaser by the beneficial owner or the 
successor in title of the beneficial owner.’’ We do not think that 
the decision in the Full Bench case justified these remarks of the 
learned Judge of this Court. True it is that the learned Chief 
Justice says in his judgement (at page 87) : — ** It appears to me 
clear that the section was intended to preclude the institution of. a 
suit against a certified purchaser by the beneficial owner or 
the successors in title of the beneficial owner.” It is quite clear 
when the learned Chief Justice uses the words** successors in title” 
he was referring to a claim which was being made by a person who 
derived title from the alleged beneficial owner. It is quite clear 
that the plaintiff mortgagee was claiming directly through the 
(1) (1903)1. L, B., 26 AU., 82, 
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mortgagor, whose wife, it was alleged,' liad purchased the property 
henami fo» him. The judgement of two of the members of the 
Court in the most express language decided the case upon the 
ground that the plaintiff was claiming through Earn Sahai, and 
that inasmuch as Earn Sahai could not have maintained the suit 
against Mohanian, the persons who claimed through him had no 
better right to do so. We think that under the circumstances of 
the present case the -plaintiff's claim is as heir of her father 
Bhola Nath, that she is not claiming in anj’ way through her 
mother Musammat Sundar Dei and that therefore her suit does not 
come within the provisions of section 66. The facts being as 
already stated, she, in our opinion, was entitled to recover posses- 
sion by partition of the "property in dispute and was also entitled 
to mesne profits as held by the court of first instance. 

We therefore allow the appeal, set aside the decree of this 
Court and also of the lower appellate court and restore the decree 
of the court of first instance with costs in all courts, 

Appec(^l allowed, 

EEYISIONAL OEIMINAL. 


Before M?\ Justice TudbalL 
GHHEDI V. MUHAMMAD ALI«. 

Act XIII of 18 o 9 ~^CWorkma 7 i' s Breach of Contract AstJ ‘^Magistrate mi com* 
l^efent to take proceedings under ^ unless moved by the employer^ 

The proYisions of Act Xm of 1859 can oiUy he applied at the instance of 
the employer, A magistrate has no jurisdiction sm motu to pass orders under 
that Act as an alternative to taking action under the Indian Penal_Code, 

The facts of this case were as follows 

One Muhammad Ali made a complaint against Ohhedi of cheat- 
ing. Process was issued, but before the witnesses for the prose- 
cution had been cross-examined or any defence witnesses had been 
called or a charge framed, the Magistrate passed an order, pur- 
porting to be under Act No. XIII of 1859, to the effect that 
Ohhedi was either at once to pay Es. 60, which had been advanced 
to him by Muhammad Ali or to give security for Es. 60 with one 
surety that he would make two pairs of boots every week for Mu- 
hammad Ali ; in default he was to undergo two months* rigorous 
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imprisonment. The Sessions Judge of Cawnpore referred the 
case to the High Court recommending that the order should be 
set aside. 

Mr. A. P. Dubcj for the applicant. 

Munshi Namin and Maiilvi Kamctluddin Ahmad 
Jafari} for the opposite party. 

Tudball, J. — In this case one Muhammad Ali made a com- 
plaint against the present applicant, Chhedi, charging him with 
the offence of cheating, under section 420 of the Indian Penal 
Code. He had prior to that preferred a complaint under Act 
XIII of 1859, but had withdrawn that complaint and preferred a 
complaint of cheating. The Magistrate issued process to Chhedi ; 
a date was fixed ; evidence of the prosecution witnesses was taken, 
and then a further date was fixed for their cross-examination. 
There were a few postponements and the cross-examination did 
not take place. Then, suddenly, without examining the accused 
or framing any charge against him or taking any defence, and 
relying on the statements in chief of the prosecution witnesses, 
the Magistrate passed an order purporting to be under Act XIII 
of 1859, to the effect that Chhedi was either at once to repay the 
advance of Us. 60 or give secxirity for Ks. 60 with one surety 
that he would make two pairs of boots every week for Muhammad 
Ali;. in default of carrying out one of the two orders already 
mentioned, he was to undergo rigorous imprisonment for two 
months, Chhedi was sent to jail. The case has been referred to 
this Court by the learned Sessions Judge with the recommendation 
that the order be set aside. Further comment is unnecessary. The 
Magistrate has acted quite illegally. There was no case under 
Act XIII of 1859 before the Magistrate. That Act can only be 
put in motion by the employer. I set aside the order of the Ma* 
gistrate and direct that the complaint of Muhammad Ali be heard 
de nono by some other Magistrate to whom the District Magis- 
trate may think fit to transfer it and not by the Magistrate whose 
order has just been set aside. 


Order set aside. 
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APPELLATE CIVIL. 


Before Sir Seiiry Pdohards, Knight, Chief Justice^ and Mr. I ustice BaMrji. 
PBAG NAEAIN ahd othees (PLiJimEFs) sj. EABIE BAEHSH ahd othees 

(Bepekdastts)* t 

Act JTo. IF of 18S2 f Transfer of Broperiy Act ), section 111, clause CgJ-^Bandlord 
and tenant — Denial of title — Suit for ejectment of tenant ---Landlord's inten- 
tion to take advantage of denial of title to he expressed before suit 
The denial of his landlord’s title by a tenant, in order to work a forfeiture 
under section 111 (g) of the Transfer of Property Act, 1882, must be an unequi- 
vocal and unambiguous denial : mere non-payment of rent or even the mortgag- 
ing of the premises as belonging to the tenant does not necessarily constitute 
such a denial A landlord wishing to take advantage of his tenant’s denial a 
title to determine the lease must do some act showing his intention to do so 
before he can file a suit for ejectment. 

This was an appeal under section 10 of the letters Patent from 
a judgement of a single Judge of the Court The facts of the case 
are stated in the judgement under appeal, which was as follows : — 
•f* These appeals arise out of a suit brought by the respondent for the eject- 
ment of. the appellants from a plot of land in the city of Agra. The case stated 
in the plaint was that the six defendants were tenants of the land, paying three 
annas a month as rent, that for five years preceding the suit the defendants had 
paid no rent, though they had been repeatedly required to do so, and that they had 
forfeited their lease by non-payment of the rent. There were other allegations 
regarding constructions on the land with which we are not now concerned. The 
defendants filed their written statements in June, 1910. In September, 1910, the 
plaintifia applied to the court for permission to amend their plaint by inserting 
in it an allegation tbat two of the defendants had denied the plaintiffs’ title to the 
land. The plaint was amended and , the defendants were given an opportunity of 
filing a fresh written statement. They then denied that they had forfeited their 
lease either by non-payment of rent or by denying the plaintiffs’ title. They 
pleaded that they were perpetual lessees of the land, and also that the , suit was not 
maintainable as the plaintiffs had not given them formal notice to quit. 

The Munsif found that the plaintiffs’ title in respect of half of the land 
had been denied by the defendant, Khuda Bakhsh, and he gave the plaintiffs a 
decree for the ejectment of that defendant and for possession of half of the land. 
On appeal the Subordinate Judge gave the plaintiffs a decree for possession of 
the whole of the land, holding that they had forfeited their lease both by non- 
payment of rent and also by denial of plaintiffs’ title. 

^^The first question discussed in this Court was, whether the defendants held 
as perpetual lessees or as tenants from month to month. In the view which I 
take of the case it is unnecessary to decide this question. 

The next question is, whether the defendants have forfeited their lease by 
non-payment of rent. It is neither alleged nor proved that it was a 

^ Appeal llo, 72 of 1912 under section 10 of the Letters Patent. 
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condition of tlie lease tfiat it should be forfeited in ease of non-payment of 
rent. This ground fails. 

The next question is whether the defendants forfeited their lease by reason 
of their denial of the plaintiffs* title. One of the defendants, Khuda Bakhsh, 
mortgaged part of a house, expressly including the land. Another defendant, 
Kadir Bakhsh, mortgaged half the house on the land but did not expressly include 
the land in the mortgage. In the former case it seems that there was a denial 
of the plaintiffs’ title to the land. In the latter it cannot be said that there was a 
denial of their title. It has been held that denial of a landlord’s tile hy one of 
several lessees does not cause a forfeiture of the lease. But I need not discuss 
this question further, for in my opinion the plaintiffs’ suit must be dismissed 
even if it be proved that the defendants denied the plaintiffs’ title. Section 111 
of the Transfer of Property Act, which admittedly applies to this case, provides 
that a lease of immovable property determines in various ways, amongst others, 
by forfeiture. Clause (gf) of the section runs as follows : — ‘By forfeiture , that is 
to say, (1) in case the lessee breaks an express condition which provides that on 
breach thereof the lessor may re-enter, or the lease shall become void; or (2) ia 
case the lessee renounces his character as such by setting up a title in a third 
person, or by claiming title in himself ; and in either case the lessor or his 
transferee does some act showing his intention to dotormino the lease.’ 

It is contended on behalf of the defendants that it has neither been alleged 
nor proved that the lessors did any act showing their intention to determine the 
lease. On behalf of the plaintiffs it is oontended that the institution of the 
suit was sufdoient to show their intention to determine the lease within the 
meaning of the clause. In the case of Anandamoyee v. LaJcJii Chandra Mitra (1) 
it was held by Chose and Pargiter, J J., that in a suit of this kind it must be 
shown that the plaintiff declared his intention to determine the lease of the 
defendant and that such intention was declared hy some act or otherwise before 
the institution of the suit. In my opinion that decision was correct. It is 
contended hy Dr. Tej Bahadur that section 112 of the Transfer of Property Act 
shows that a forfeiture may bo completed by the institution of a suit, but it 
appears to me that section 112 does not show this. The opening words of the 
section are ^ja forfeiture under section 111, clause (f/).* The word ‘ forfeiture ’ 
must mean a comi^lete forfeiture and not merely that a tenant has incurred 
liability to have his lease forfeited. The closing words of clause (p) of section 
111 seem to add something to the English law on the subject and were possibly 
inserted in order that there might be no doubt that an alleged forfeiture must 
he complete before a suit is brought. The construction adopted by the Calcutta 
High Court is in accordance with the general rule that a cause of action must 
be complete at the date of the institution of a suit, and cannot he completed 
either by the plaint oi; by the written statement or any other pleading in the 
snit. I hold that the institution of the suit was not an act showing an inten* 
tion to determine the lease within the meaning of section 111, clause [g]^ 

" I was asked by the learned advocate for the plaintiffs to follow the course 
taken by the Calcutta High Court in the case cited, namely to remit an issue to 
the court below for a finding as to whether an intention to determine the 
( 1 ) (1906) IJL.B., S3 Calc., m 
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tmmey was declared by tb© plainiifis before the institution of tbe suit. In the 
present case, I tbink, I ought not to do so. As already stated, the allegation 
that a forfeiture bad occurred by denial of tbe lanillord’s title was not in the 
plaint when it was filed, but was added several montbs afterwards. The peti- 
tion begins with tbe wovds * Dary af t kams se malum ItuaJ" If these w'ords 
mean anything, they mean that tbe plaintifis have come to know of the denial 
after tbe institution of tbe suit If tbe plaintiffs were not aw’are of any act 
having been com-n'tted by the tenants, which rendered tbe lease liable to be 
forfeited, they could not have indicated an intention to determine tbe lease on 
that account. To frame and remit an issue would, under tbe circumstances, 
be an encouragement to tbe production of false evidence. I allow tbe appeal, 
set aside tbe decree of tbe courts below and dismiss tbe plaintifis’ suit with 
costs in all three courts. Tbe plaintifis are at liberty to withdraw tbe sum 
deposited in tbe court below on account of rent. Mr Ghulam Mujtaha states 
on behalf of bis clients that they have no objection to this.’* 

The Hon’bie Dr. Tej Bahtdur for the appellants. 

The denial of the landlord's title took place when the tenant 
mortgaged the house with the land, and the tenant was, therefore, 
liable to ejectment. The deed hj^othecated the land which the 
mortgagor said belonged to him, along with the house. The point 
for decision was whether the filing of the suit was sufficient intima- 
tion for determining the lease, ^vithin the meaning of section 111 
(g) of the Transfer of Property Act. It was submitted that it was. 
Section 111, clause (o), was to be read with section 112. It was not 
necessary to do any act other than that of filing a suit to deter- 
mine the lease. There was a denial of title, and there was nothing 
to show that there was any act of waiver on the part of the 
landlord. 

Maulvi Ohulam MujtahXy for the respondents, was not called 
on to reply. 

EicharB, C. J., and Baneeii, J.:— This appeal arises out of a suit 
in which the plaintiffs sought to recover certain household property 
situate in the city of Agra. The plaintiffs based their claim on an 
alleged forfeiture. The acts which the plaintiffs contended consti- 
tuted a forfeiture were, first, non-pajnment of rent and secondly, a 
denial of the plaintiffs' title. So far as non-payment of rent is 
concerned, the court below has held, and we think rightly, that 
mere non-payment of rent is not, in itself, snfBcient to work a 
forfeiture of a tenant's interest. The other act was the making 
of two mortgages. In one of these mortgages the bouse without 
Ihe land is mortgaged. In the other mortgage the house as well 
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as the land is mortgaged. The mortgagor states m the mortgage. 

mortgages L toiwe together rrith the tod, rthmh belong 
to him, without the participation of any other sharers. No urther 
Tvidento of aets by the lessees denying the pitot.® totle to 
W given, nor Im it been shorn, that the lessors. pr.et to the 
talitntion of the snit, did any aot shomng thto m enton to 
Sermine the tenancy as the resnlt of the alleged d^n.1 t then 
S e by the tenants. It may well he doubted whether the mere 
Ly ing of the mortgages, in more or leto totagnous te™ 
amonntod in fact to a denial of the pla.nt.ffs Utle at alL They 
seere acto which might very well have been espltood by the 

tenants, had they been aUowed an opportnmty of do.ng so The 

denial to our opinion ought to be an nneqmvocd 
denial of the plaint!®’ title. The learned Judge of thn Court, 
however, ac^pL the contention that the malang of the mortgage 
in which the land a, well as the house was .mortgaged did amount 
to rdenial of the plainti® title, But he held that the plain i® 
had no right to institute the present suit until they had complied 
“hi prLisions of section 111 of the Transfer 0 Pto^ty 
Act. which provides that where the lessee has demed his an 
lord's title the lessor must do some act showing his mtention to 
determine the lease. It was contendedat the first Rearing in to 
Court, as also in this present Letters Patent appeal, that the institu- 
tion of the suit was sufficient compliance with the section, n our 
opinion the learned Judge of this Court was right m holding that 

the institution of the suit was not a sufficient compliance. In our 

iudgement the act showing the intention to determine the lease 

muft have been done before the suit was instituted. We accord- 
ingly dismiss the appeal with costs. 

Appeal'^ dismissed. 
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Bsfore M>\ Ji^dioB Sif Mmrry Briffin anl Jtf/*, J mticQ Ohamier, 

BASAHI LAIi (PCiiiNTis'F) t?, OHHIBAMM:! LAL akd a,hothbs (Dsfishdahis}. * 
Aot Ufa, IX of 1908 {Indian Limitatim Act J, schedule I, articles 91 and 120— 

Limitation — Suit for dedarathn that nominal lessee is not the beneficial 

lessee but merely benamidar for the plaintiff. 

Held that a suit for a declaration that the defendant, whose name appeared 
in a certain lease as lessee, had no interest under the lease and that the person 
really interested in the lease was the plaintiS, was governed as to limitation by 
article 120 and not by article 91 of the first schedule to the Indian Limitation 
Act, 1908, the cause of action accruing to the plaintiff when his position as a 
lessee was challenged. 

This was a suit asking for a declaration that the first defend- 
ant, whose name appeared as lessee in a certain lease, had no 
interest under the lease and that the person really interested in 
the lease was the plaintiff, for whom the first defendant acted as 
benamidar. The court of first instance dismissed the suit as barred 
by limitation, applying article 91 of the first schedule to the Indian 
Limitation Act, 1908. The plaintiff appealed to the High Court. 

Munshi HarihanB 8ahai, for the appellant. 

Mr. Ibn Ahmad, for the respondente. 

Griffin and Ohamier, J.J. The suit of the appellant has been 
dismissed by the court below on the ground that it is barred by 
article 91 of the first schedule to the Limitation Act. The view 
taken by the Subordinate Judge is that the suit is one to cancel or 
set aside an instrument and that time began to run against the 
appellant more than three years before the suit was brought. On 
examinuag the plaint we find that the suit is not one to cancel or 
set aside an instrument. The appellant has asked for a declaration 
in effect that the first defendant whose name appears as lessee in a 
certain lease has no interest under the lease and that the person 
really interested under the lease is the appellant for whom the first 
defendant acted as benamidar. It seems to us that the suit is 
governed by article 120 and that the cause of action accrued to the 
appellant when his position as a lessee was challenged by the first 
defendant. We allow this appeal, set aside the decree of the court 
below and remand the case to that court to be disposed of accord 
ins to law. Costs in this Court will be costs in the cause. 

- Appecd decreed and cause remanded. 

* First Appeal No. 288 of 1911, from a decree of Pitambar Joshi, Second 
Additional Judge of Moradabad, da Led the 24fch of May^ 1911. 
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Before Mr. Justice Sir lUrrg QAjfin an.l Mr. Jiisike Ghamier. 

SHAMI NATH SAHI and anothbb (Dsfendasts) v. LALJI OHAOBB and 

AETOTHKB (Px.AmTTPIS’S.) ^ 

Act Jfo. IX of 1875 (Indian Majority Act J, section 3 — Guardian and minor 

— Bffect of appointment of Hindu widow as guardian of her minor sons — 

Sale of minor's property, 

k Hindu died leaving a widow and two minor sons. The widow was 
appointed in 1890 guardian of the two sons, and in 1891 obtained sanction from 
the District Judge for the sale of half of the property of the minors. In 1906, 
the widow and the elder son, who had then attained majority, sold part of the 
property of the sons amounting to somewhat less than half. Within three 
years of his coming of age the younger son sued for a declaration that the sale 
of 1906, and mortgage executed in 1902 were not binding on his interest in the 
property purporting to be dealt with thereby. 

Held (1) that the appointment of the mother as guardian had the effect of 
prolonging the minority of both sons until they reached the age of twenty-one 
years ; and (2) that the sanction of the Judge given in 1891 could not validate a 
a sale which was not made until 1906. Gharih-ullah v. Khalak Singh (1) 
distinguished. 

The facts of this case were as follows : — 

One Udit Narain Chaubc died several years ago leaving a widow, 
Musarnniat Rukmina, and two sons, Lalji Chaiibe and Gopal Chaube, 
respondents to this appeal. Both sons were minors when their 
father died. Mutation of names seems to have been effected in 
favour of the widow as well as the two sons. But it is common 
ground that the two sons only succeeded to the property with 
which we are now concerned, namely, a five anna four pie share 
in a village called Koelaswa. In September, 1890, the widow was 
appointed by the court to be the guardian of her two sons, and in 
the following year she obtained from the District Judge permission 
to sell half the share in the village. No action seems to have been 
taken on that permission. On the 10th of February, 1906, the 
widow and the elder son, Gopal, who had attained majority, sold a 
two anna, 3 pie, 13| chitaks share to the appellants for a stated 
consideration of Rs. 5,774. The younger son, Lalji, alleging that he 
came of age less than three years before the institution of the suit, 
sued for a declaration that the sale deed of the lOfch of February, 1906, 
and a mortgage, dated the 1st December, 1902, were not binding on 
him, and prayed that they may be cancelled and that he might be put 

^ b’irst Appeal No. 871 of 1911 from a decree of Jagat Narain, Subordinate 
Judge of Goraldipur, dated tlie 5l-h of August, 1911. 

(1) (1903) I. L. B., as AIL, 407, 
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in possession of the share which was sold. The court below 
decreed the claim so far as it relates to the plaintifi’s own share, 
that is, as to half of the property covered by the deed of sale. 
The purchasers appealed to the High Court. 

Mr. /). i?. Sawhny, for the appellants. 

Munshi KaltTicli Pras id and Munshi Durg% Char an Singh, 
for the respondents. 

Griffin and Chamier, J.J.:-~TJdit Narain Chaube died 
several years ago leaving a widow, Mnsammat Rukmina, and 
two sons, Lalji Chaube and Gopal Chaube, respondents to 
this appeal. Both sons were minors when their father died. 
Mutation of names seems to have been effected in favour of 
the widow as well as the two sons. But it is common 
ground that the two sons only succeeded to the property with 
which we are now concerned, namely, five annas four pies 
share in a village called Koelaswa. In September, 1890, the 
widow was appointed by the court to be the guardian of her 
two sons, and in the following year she obtained from the District 
Judge permission to sell half the share in the village. No action 
seems to have been taken on that peimission. On the 10th February, 
1906, the widow and the elder son, Gopal, who had attained majority, 
sold a two anna, 3 pie, 13|- chitaks share to the appellants for a 
stated consideration of Rs. 5,774. The younger .son, Lalji, who 
alleges that he came of age less than three years before this suit was 
brought, has sued fora declaration that the sale deed of the 10th of 
February, 1906, and a mortgage, dated the 1st December, 1902, 
are not binding on him and he prays that they may be cancelled and 
that he may be put in possession of the share which was 
sold. The court below has decreed the claim so far as it relates 
to the plaintifFs own share, that is, as to half of the property 
covered by the deed of sale. The purchasers have appealed. 
The first point taken in appeal is that the suit is barred by 
limitation for two reasons, namely, that the plaintiff attain- 
ed majority when he completed his eighteenth year, and, second- 
ly, that, even if the pkintifif attained his majority when he 
completed his twenty-first year, the present suit was not insti- 
tuted within three years of the date on which he attained his 
majority. In support of the first argument we are referred to the 
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decision of the Privy Council in Oharib-ullah v. Khalak Singh, 
(1). In that case, one Chet Singh died leaving three sons, two of 
whom were minors, and his widow was appointed by the Court to . 
be the guardian of the persons and property of the two minors. 
Their Lordships held that the interest of a member of a joint 
family was not individual property at all and that therefore the 
widow of Chet Singh, though appointed guardian of the minors by 
the court, had nothing to do with the family property and had no 
right to join with the eldest son in making a transfer of it. Their 
Lordships expressly refrained from deciding the question whether 
the appointment of the widow as guardian of the two minors would 
have the effect of prolonging their minority. In the present case 
when Musammat Kukmina was appointed guardian of her. sons, 
both of them were minors. The appointment was therefore not 
open to the objection considered by their Lordships of the Privy 
Council, and we must hold that under section 3 of the Indian 
Majority Act the sons did not attain majority until they 
completed their twenty-first year. The result is that the 
plaintiff Lalji must be held to have attained his majority 
when he completed his twenty-first year. On the evidence 
the court below has held that the present suit was instituted 
within three years of the date on which the plaintiff com- 
pleted his twenty-first year. We have not been asked to review 
that evidence. The Subordinate Judge seems to have given good 
reason for the conclusion at which he has arrived, and we, 
therefore, agree with him in holding that the suit is not barred by 
limitation. 

The second point taken by the appellants is that the sale to 
them was made with the sanction of the District Judge. The so- 
called sanction was obtained in September, 1891. The sale deed in 
question was executed in February, 1906, about fourteen and a half 
years afterwards. The sanction is referred to in the sale deed as 
if it authorized the transfer of the property. But it is quite clear 
that the District Judge in 1891 did not intend to sanction the 
transfer of the minor's property fifteen years later when the 
circumstances of the family must have altered considerably. In our 
opinion the transfer cannot be supported by the sanction given in 
(1) (1903) I. L. R., 25 AIL, 407. 
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1891. W© would observe also that this point was not definitely 
taken in the memorandum of appeal before us. 

There remains the question whether the transfer is supported 
by legal necessity. We were referred to some cases in which the 
question was considered whether transfers made by a father were 
binding on his sons. Those cases have no bearing on the present 
case. If the transfer is to be held valid it must be on the ground 
that it was made for legal necessity and it was not enough for the 
appellants to show that part of the consideration was devoted to 
the discharge of pre-existing debts. Of the stated consideration of 
Rs. 5,774, a sum of Rs. 3,319-8-0 was left in the hands of appellants 
for the discharge of a mortgage held by one Doman Bhagat. The 
plaintiff concedes that that mortgage is binding on him. But it is 
not suggested that it was necessary to sell the property merely to 
discharge that mortgage. As a matter of fact the appellants have 
not yet discharged that mortgage. Tne remainder of the consi- 
deration is made up of several items, each of which was considered 
separately by the court below. We have not been taken through 
the evidence regarding these items. But it appears from the 
judgement of the Subordinate Judge that all that was attempted 
- to be proved was that the majority of the various items were 
previously existing debts. There is no evidence that these debts 
were incurred for necessity or for the benefit of the family, and 
there is no evidence that the appellants made any inquiry regard- 
ing them or that they were induced to believe and did believe that 
the debts were incurred for legal necessity. One of the appellants 
was examined as a witness, and he does not even suggest that he 
made any inquiry. The result is that the appellants have failed to 
prove that there was any necessifcy for the sale of the property. 
There being no cross appeal by the plaintiff in this case, we are 
relieved from the necessity of considering whether the sale should 
have been set aside in its entirety. The decree, so far as it goes, 
appears to be correct. The appeal fails, and is dismissed with costs, 

Appeal dwmumd. 
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APPELLATE CEIMINAL. 

Before Mr. Justice Tudhall 
EMPEEOR V, TULSI RAM and others * 

Gnminal Procedure Code, section i 35 and 108 — Appeal— ‘‘ Aggregate sentences 
^Goncurrent sentences not aggregate. 

Held that the term “ aggrega<-e sentences ” as used in sub-section (3) of sec- 
tion 35 of the Code of Criminal Procedure applies only to consecutive and not 
to concurrent sentences. Where therefore an Assistant Sessions Judge passes 
concurrent sentences and the whole term to be served by the convict does not 
exceed four years^ the appeal under section 408 of the Code does not lie to the 
High Court but to the Sessions Judge. Sher Muhammad y. Emperor of India 
(1), Emperor y. Tulshidas Lahihman (2) and Begina y. Oulam Abas (8) ap- 
proved and followed. Abdul Khaleh v. King-E7nperor (4) dissented from, 

The facts of this case were as follows: — 

Tulsi Kani, Chotey Lai and others were convicted by the Assis- 
tant Sessions Judge of Aligarh, some of them of offences under 
sections 304 and 147 and others of offences under sections 325 and 
147 of the Indian Penal Code. The persons named above were 
each sentenced to four years' rigorous imprisonment under section 
304, and one year's rigorous imprisonment under section 147, the 
two sentences to run concurrently. They filed appeals in the 
High Court, and at the hearing a preliminary objection was raised 
that, having regard to sections 35 and 40S of the Code of Crimi- 
nal Procedure the appeals lay to the Sessions Judge and not to 
the High Court. 

Mr. G. Billon^ and Babu Sdtyci Chandra Muherji, for the 
appellants. 

The Assistant Government Advocate (Mr. R. MaloomBon)^ for 
the Crown. 

Txjbball, J : — The appellants in this case were convicted by 
the Assistant Sessions Judge of Aligarh, some of them of offences 
under sections 304 and 147 and some of them under sections 325 
and 147 of the Indian Penal Code. Of these, | 5 wo persons, Tulsi 
Kam and Ohotey Lai, were each sentenced to four years' rigorous 
imprisonment under section 304 and one year's rigorous impri- 
sonment under section 147, the two sentences to run concurrently. 

♦ Criminal Appeal No. 846 of 1912 from m order of Kunwar Sen, Assistant 

Sessions Judge of Aligarh, dated the 25tb of October, 1912. 

(1) Pun j. Bee., 1901, Cr. J., 88* (8) (1876) 12 Bom. H, G. Hep., 147. 

# (1909) 11 Bom. L, Bep., 544, (4) (1912) 17 0. W . N*,72. 
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These two liave filed their appeals here, and the question arkes 
whether th^e appeals have been rightly filed in this Court or 
whether they lay to the court of the Sessions Judge. Section 408 
says that when in any case an Assistant Sessions Judge passes any 
sentence of imprisonment for a term exceeding four years, the 
appeal shall lie to the High Court. This is in clause (b) of the 
proviso ; otherwise under the opening clause of the section an 
appeal would lie to the Court of Session. It has been urged that " 
under section 35(3) and section 408 the total of the two sentences 
passed being five years the appeal lies to this Court. Clause (3) 
of section 35 lays down that for the purpose of appeal, aggregate 
sentences passed under the section in case of convictions for several 
offences at one trial shall be deemed to be a single sentence. It 
is quite clear to my mind that the words, ^aggregate sentences ’ and 
in fact the whole of clause (3), relate to the case of consecutive 
sentences mentioned in clause (2). The word ‘ aggregate * im- 
plies an adding together of separate items, and where sentences 
are concurrent there is no such aggregation. As a matter of actual 
fact the sentences which these two appellants would have to 
undergo on the decision of the Assistant Sessions Judge are sen- 
tences of four years’ rigorous imprisonment each, and no more. 

My attention has been called to the decision of the Calcutta 
High Court in Abdul Khaleh v. King-Emperor (1). The ruling, 
no doubt, is in the appellant’s favour, but the judgement gives no 
reasons. On the other hand the point was considered in the case of 
Sher MuJiammadY. Emperor of India (2) and it was therein held 
that where two sentences had to run concurrently there could be no 
aggregation of sentences, and as there was no sentence of impri- 
sonment for a term exceeding four years the appeal lay to the 
Sessions Court. That was in the case of a decision by an Addi- 
tional District Magistrate. The same point was considered in 
Emperor v. Tulshidas Lakshman (3), The ruling of the 
Punjab Chief Court and also an old ruling of the Bombay High 
Court itself, Regina v. Gulam Abas (4), were followed. In my 
opinion these decisions are perfectly correct, and as these two ap- 
pellants have not been sentenced to imprisonment for terms exceed- 
ing four years by the Assistant Sessions Judge, their appeals will 

(1) (1912) 17 a W. H., 72. (3) (1909) 11 Bom. L. Eep., 

(2) Ptmi. Bee. 190:4 Ou. 83. (4) (1873) 12 Bom. H. 0. Bep., 147, 
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lietothecotiTbof the Sessions Judge. I therefore direct that the 
memorandum of appeal be returned to the appellants to be filed in 
the proper court. The Sessions Judge will no doubt under the 
circumstances of the case admit the appeal although they may 
be out of time when presented to him. 

Memorandum of appeal retwned. 


EBVISIONAL CIVIL. 


Before Mr, Justice Tudhall^ 

ABDUL HAMID KHAH (Pjdaintiff) V . BABU LAL justd others 
(Dbeehdahts).* 

Act No, X of 1897 (General Clauses Act), section 3 (25 ) — Act No. IX of 1887 
(Provincial Small Cause Courts Act), schedule II, article 13 — Court of 
Small Causes^JurisdicUon-^Ferry-^^* Immovable projperty to 

recover tolls alleged to be due to jglaintiff as lessee of a ferry. 

Held tliat the right to a ferry is a benefit which arises out of land and comes 
within the definition of immovable property under section 3 (25) of the General 
Clauses Act, 1897, and a suit by a lessee of a ferry to levy a toll alleged to be re- 
coverable by him as such lessee falls under article 13 of the second schedule to 
the Provincial Small Cause Courts Act and is therefore not cognizable by that 
court. QoMl Chand v. Lai Ghand (1) and Besa Singh v. Narain Das {2) approved. 

The plaintiff in the case out of which the present application 
arose was the lessee of a certain ferry from the cantonment authori- 
ties of Allahabad. He filed a suit in the Court of Small Causes 
to recover from certain fishermen sums of money to which he 
alleged himself to be entitled as lessee of the ferry by way of a 
toll on their boats. The Court of Small Causes returned the plaint, 
holding that, by reason of section 3 (25) of the General Clauses Act, 
1897, and article 13 of the second schedule to the Provincial Small 
Cause Courts Act, 1887, the suit was not cognizable by that Court. 
The plaintiff thereupon applied in revision to the High Court. 

Maulvi Qhulam Mujtaba^ for the applicant. 

Bahu Sital Prasad Ghoshs for the opposite parties. 

OPuDBALL, J. : — This is an application in revision against the 
order of the Judge of the Small Cause Court at Allahabad. The 
plaintiff, who is the applicant here, is a lessee of a ferry from 
the Cantonment Committee of Allahabad. The defendants are 

• Civil Eevision No, 113 of 1912. 

(1) Puuj, Eeo., 1897, 0. J., 215, (2) Puuj. Beo., 1898^ 0. J., 278. 


9 


VOL. XXXVj ALLAHABAD SERI1& 157 

fishermen^ who^ according to tlie plaintiff, are landing their fish on 
the river bank where Ms ferry is situate. He claims that as l^see 
of the ferry he is entitled to a fixed toil of Es. 8 per boat. The suit 
was instituted in the Court of Small Causes at Allahabad, and the 
Judge of that court has held that he had no jurisdiction, as the suit 
is one wMch falls under article 13 of the second schedule to the 
Provincial Small Cause Courts Act. The plaintiff comes here in 
revision and urges that the suit is cognizable by the court below. 
Article 13 contemplates a suit to enforce payment of dues when such 
dues are payable to a person by reason of his interest in immov- 
able property and the question is whether the plaintiff by reason of 
his lease of the ferry has an interest in immovable property. The 
point was considered in two cases, namely, GohalGhandv. Lai 
Ghand (1) and Desa, Singh v. Narokin Das (2). The right to a 
ferry no doubt is a benefit wMch arises out of land and comes 
witMn the definition of immovable property under section 3 (25) 
of the General Clauses Act. I fully agree with the two above men- 
tioned rulings. In my opinion the order of the court below is 
perfectly right. I dismiss the application. The costs of this appli- 
cation will abide the result and will be costs in the cause. 

Application dismissed. 


Before Mr» Justice TudboU, 

HALVAH MAL (PiiAiimrr) t?. SAMAHD ibd othebs {DErraDAurs).* 

Act (Lmd ) Jfa il of 1901 (Agra Temnay Ajct ), sedicns 58 afid ^)0^Appealr^ 

QuesUoTk of ^proprietary Me^Defendants setUng uy a title as mortgagees of 

the proprietary rights. 

In a suili for ejectment under section 58 of tlie Agra Tenancy Act, 1901, tlie 
defendants pleaded tliat tliey were not tenants but mortgagees of tbe proprietary 
rights of whioh the plaintiff was alleged to be the purchaser of the eijuity of 
redemption. Meld that this amounted to a distinct claiming of a proprietary 
title or at least of a portion of the bundle of rights which go to make up a pro- 
prietary title and the appeal would lie to the District Judge. 

The facts of this case are fully stated in the judgement of the 
Court. 

Mr. M. L. Agar wall, for the applicant. 

Maulvi Muha-yimad Ishaq, for the opposite parties. 

~ • OivU EevMoa No, lU o£ 1913. 

(1) Ponj. Beo,, 1897, 0, J., 215, (2) Pmij,, Beo„ 1898, 0. J., 278* 


1913 


Ajbdiju BDlmid 
Esak 

Babxj Lau. 


1918 


January, 9, 


191S 

Kmmax Mai> 
w. 


f 


Igg mw, INBIAH LAW EEPOBIB, fvOL, XXXf, 

Tubball, J. — THs application for revision arises out of the 
foilowiDg circiiinstancesr' — One Abdul Haliinan was a zamindar of 
plot No 1381, which is involved in the present suit. He cultivated 
it as Ms sir land On the 11th of May, 1892, he gave a usufructuary 
mortgage to the predecessors in title of the present defendants. In 
1897 Abdul Eahman’s proprietary rights were sold in execution of 
of a decree and purchased by Kalyan Mai. Subsequently to this 
the heirs of Abdul Eahman were recorded in the patwari s papers 
M exproprietary tenants of that plot. The mortgagees under the 
deed of the 11th of May, 1892, were recorded as mortgagees of the 
exproprietary tenure. Kalyan Mai brought a suit against the heirs 
of Abdul Eahman for the rent of this plot and obtained a decree, 
and the formality of ejectment was gone through, on the 27th of 
Daiember, 1910. As a matter of fact the mortgagees remained in 
possession and were no parties whatever to the proceedings in the 
Eevenue Court taken by Kalyan Mai. The present suit, out of 
wHch this application has arisen, was brought against the mort- 
gagees, the predecessors in title of the opposite party, ostensibly 
under section 58 of the Tenancy Act, The defence of the mort- 
gagee to the suit wa^ that the relation of landlord and tenant did 
not exist between the parties and that they were the mortgagees 
of the proprietary rights. In other words they clearly set up fcheir 
mortgage,and said that Kalyan Mai was a mortgagor, having acquir- 
ed the equity of redemption and that they were the mortgagees. 
The first court dismissed the suit, holding that the relationship 
of landlord and tenant did not exist between the parties. Kalyan 
Mai appealed to the Commissioner, who held that a question of 
proprietary title was involved in the case and that an appeal lay to 
the District Judge. On the 24tli of February, 1912, he returned 
the appeal for pr^entation to the proper court. The appeal was 
presentoi on the 26th of Februaiy, 1912, to the District Judge. 
An affidavit was filed. The appeal was admitted and then on the 
19th of June, the District Judge made the following order:— 
Heard pleader. A mortgagee of a right to occupy ex sir land has 
been ejected, as the exproprietor relinquished, though without 
redeeming the mortgagee. There is no question of proprietary title, 
nor was any qu^tion of jurisdiction decided in the lower court. No 
■appeal lies hera Eeturned.” 
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It is perfectly clear that the defendants distinctly claimed a 
proprietary title, or at least a portion of the bundle of rights 
which go to make up proprietary title. An appeal did lie to the 
District Judge. I, therefore, admit the application, set aside the 
order of the District Judge and direct the Judge to readmit the 
appeal on its original number and proceed to hear and decide it 
according to law. I make no order as to costs. 

Application allowed^ 


APPELLATE CIVIL. 


Before Sir E&ftry Btohards^ Knight, Chief Justice, and Mr. Justice Ban&rji. 
BHABAT INBXJ ahd othbes (PjQAnmFrs) v, YAKXJB HASAH Aim ahotheb 

(Dbpbhdahts),* 

CiDU Procedure Code (1908), order XX, rule 18 — Partiiiofi — Appeal^ Preliminary 
dearee^Buhsequent interlocutory order giving directions for preparaUmi of 
final decree. 

In a suit for partition a preliminary decree was passed and confirmed on 
appeal. When the case went back to the court of first instance for the passing 
of a final decree that court passed an order directing that actual partition should 
be made in accordance with certain directions then given by it. Held that no 
appeal would lie against such an order, but its propriety could be questioned in 
appeal from the final decree. The Code of Civil Procedure contemplated the 
preparation of only one preliminary decree, and the order in question could not 
be regarded as more than an interlocutory order containing directions as to the 
preparation of the final decree. 

This was an appeal under section 10 of the Letters Patent from 
a judgement of a single Judge of the Court. The facts of the 
case are set forth in the judgement under appeal, which was as 
follows : — 

This was a suit for partition of certain houses. A preliminary decree was 
passed dismissing a portion of the claim, but declaring the plaintifi’s right to 
possession by partition of certain specified shares in each of the two houses. 
This declaration was, however, subject to a condition, viz., that a smaller frac- 
tional share in each house, that is to say, a portion of the share declared to 
belong to the plaintifis, was subject to a charge of Rs. 877-0-0 in favour of the 
defendant "Sakub Husain and directing that the plaintiffs should pay the same 
before they could obtain possession. That decree was contested up to Letters 
Patent appeal before the Court, and was substantially affirmed. The plaintifis 
then presented to the court of first instance an application to the effect that they 
had no desire to redeem the factional shares subject to the charge of Es. 877, but 
could be content with actual partition of a smaller share in each house arrived 

* Appeal Ho. 79 of 1912 under secticm 10 of the Letters Patent; 


1913 

Kaltae Maii 
Samakb. 


1913 


January, 10. 



TOE INBIAir MW EISPOBm 


lai 


0 , 

YUKOB 

HiaiJf. 


m 


[VOL. XXXV, 


&thy dMmimg&B^Me Buhl^t to the charge tom the decreed in tliek 

feTOar in tlie preHimiiary decree. The learned Subordinate Judge, on receiving 
Misapplication, proceeded to frame certain issues. He came to, tke conclusion 
Mat Me plaintifis were in efiect abandoning a portion of tbeir claim, and Mat they 
had a right to do this at any stage of the suit, even after the passing of the pre- 
Imiiiary decree. Dealing ^ith the question on this basis, he arrived at the 
oondusice that the plaintifis were entitled without making any payment at 
ail, to a share of in one house, and of one-third in the other. He ordered 
S8|«at!on by actual partition by metes and bounds of the shares, thus ascertained 
tom the rest, of each of the hous^ in question, and a formal order was drawn up 
which undoubtedly reads like a preliminary decree in a partition suit and fulfils 
all ccmditicms of such a decree, embodying the declaration and the direction above 
stated. An appeal against this having been lodged in the court of the District 
Judge, the learned District Judge has held that the order complained of is not a 
decree and that no appeal lies against the same. This order is supported before 
me on behalf of the respondents on the ground that there can not be more than 
one preliminary decree in a suit for partition, and that the defendant should be 
ccmtent to wait for the passing of a final decree in the suit, when he would he 
entitled in appeal from such a decree to challenge the correctness of the order 
now in question. After examining the record it seems to me that this much is 
certainly clear, viz., that the learned Subordinate Judge concerned himself to the 
the passing a second or supplementary preliminary decree in the suit, as if on 
an amended plaint. It is a little difficult to discuss the abstract question whether 
an appeal lea or not, without lowing it to be oomplcated by the further ques- 
titm whether the order oomplmned of is a good order inlaw, or one which the 
teamed Subordinate Judge was entitled to pass. I take the defendant’s conten- 
tidu to be that the learned Subordinate Judge had no right to do anything 
beymd cKjnreotiy interpreting and carrying out the terms of the preliminary 
d^ree IMore him. If the learned Subordinate Judge had dealt with the matter 
from this point of view, that is to say, that the only question before him was 
whether the preliminary decree as passed would or would not hear a certain 
Interpretation, an order passed by him on this basis would bo a mere interloou- 
tdcy order only to be challenged by way of appeal from the final decree. 
The order before me, however, is not of this nature. It seems to me that the 
teamed Subordinate Judge desdt with the matter upon a new set of facts 
which had come into existence since the passing of the preliminary decree 
wMM had been app^ed to Mis Oonrt. He considered Mat Me plaintiffs 
wem atemdoning a portion of their claim and had a right to take such 
a step, wiM or without any formal amendment of the plaint, even after a pre- 
limimry decree had been passed. If this view is correct, it necessarily involves 
the pacing of a second preliminary decree on a new set of facts. There, is no 
f orc» in Me anak^ which was pressed upon me in argument between Me present 
case and that of a plaintiff in a partition suit, who acquires, by inheritance or 
otherwise, a furtho: Mare in the property in suit after Me preliminary decree 
has been pmseM - If, however. Me l^rned Subordinate Judge was mistaken in 
the point aS view from which ha regarded Me plaintiff’s applcation, and if as a 
psatter oi fa»6 noMing could happen which would justify Me passing of a seccmd 
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or supplementary decree, then Ms wliole proceedings are open to question becattse 
lie did not confine fiimself to merely interpreting tbe preliminary decree as origi- 
naHy passed, but undoubtedly tbongbt it to be susceptible of modification in view 
of facts wMob bad snbsegnently occurred, namely, the abandonment by the plain- 
tifis of a portion of tbeir claim. To snm up, therefore, my opinion regarding 
tMs appeal/ I bold that it is not in itself an impossibility tbat there should be 
a second preliminary decree passed in a suit for partition if snob second decree 
is based upon facts or circnmstances alleged to have come into esistence after 
the passing of the first preliminary decree. I hold that the question whether 
in the present case any ciccnmstance had or had not occurred since the passing 
of the first preliminary decree sufficient to justify the passing of a second 
preliminary decree, is a question which has to do with the merits of the 
decision now called in appeal and not with the question whether an appeal 
lies. I hold that the order appealed against is in fact a second preliminary decree 
in this partition suit and was intended to be a second preliminary decree, and 
was open to appeal to the District Judge. I therefore set aside the order of the 
lower appellate Court and remand this case to that court under the provisions of 
order XLI, rule 23, of the Code of Civil Procedure, directing it to be re-admitted 
to the file of pending appeals and dispose it of accordingly. Costs will abide the 
event.*’ 

Babu Sarat Chandra Ghaudhri (for Dr, Satish Chandra 
Banerji), for the appellants : — 

The respondents should have waited till a final decree was passed. 
The law only contemplated one preliminary decree. See Code of 
Civil Procedure, order XX, rule 18 . The court could have passed 
a preliminary decree with directions for further inquiry. Matters 
could be inquired into with a view to facilitate the preparation of 
the final decree. The judge did not make a second preliminary 
decree. He laid down the lines on which the final decree was to be 
passed. Any objection could be taken in appeal against the final 
decree. At this stage no appeal lay. The order passed was not a 
decree. 

Babu Piari Lai Bamrji, for the respondents : — 

Any directions for preparation of the final decree were in the 
nature of interlocutory orders; but the court could not pass an 
amended decree in substitution of the first preliminary decree. No 
appeal lay against an iuterlocutory order ; but this order went be- 
yond that ; for example, if after the preliminary decree one of the 
defendants dies and the plaintiff claims that his share has been 
augmented and the court makes an adjudication, could not then he 
appeal from that order? It was submitted that he could If a 
cQ^rt reviews its judgement after appeal the order is not a nullity 
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and an appeal Ife. A decree was any order declaring the rights 
of parties and the second order here did sOj inconsistently with the 

first decree. 

Eichirds, O.J., and Baiter J i, J.;— The facts out of which this 
appeal arises are very shortly as followst— -There was a suit for par- 
tition. A preliminary decree was made. Appeals right up to a 
Letters Patent appeal were taken against that preliminary decree, 
blit without success, and the decree of the court which made the 
preliminary decree for partition was confirmed. On the case going 
back to the court of first instance for the passing of a final decree 
an application was made by the plaintiff in which he asked to be 
allowed to abandon certain shares to which he had been declared 
entitled subject to a charge. His case apparently was that he 
would not press for these shares because they were not worth the 
charge. He also stated that, having regard to certain events which 
had happened whilst the appeals were pending, the shares of certain 
other persons had been acquired by him, and he asked that his share 
on partition might be augmented accordingly. The court of first 
instance went into these matters and granted the plaintiff’s applica- 
tion and directed that actual partition should be made in accordance 
with his decision. There was an appeal against this decision to the 
lower appellate Court. It held that no appeal lay inasmuch as no final 
decree had as yet been made. An appeal was then preferred to this 
Court, and a learned Judge of this Court set aside the decree of the 
lower appellate Court holding that the decision of the court of first 
instance appealed against was really a second preliminary decree. 
We think that the decision of the learned Judge of this Court was 
not correct. The Code of Civil Procedure contemplates one pre- 
liminary decree and no more. We do not for a moment suggest 
that any hardship has been done to the respondent by the decision 
of the court of first instance. We, however, think that we should 
state in our judgement, that it must be clearly understood that it 
will be open to the respondent to challenge the propriety of the 
decision of the court of first instance, dated the 19th of August, 
1911, after a final d^ree has been made in the matter. That 
order in our opinion is only to be regarded as an interlocutory 
order preparatory to the making of afinal decree. We accordingly 
allow the appeal, set aside the order of the learned Judge of this 
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Court and restore that of the lower appellate court. We direct 
that the costs of all these proceedings shall be costs in the cause. 

Appeal allowed. 


Before Mr, Justice Tudhall and Mr. Justice Muhammad Bafig^. 

GULAB OHAHD (DEFEsjuAiirT) v, SHANKAB LAL, (PLUiTTiFF) 

AND OTHEES (DEPENDANTS.)* 

Civil Procedure Code (1908), order F, rules 1 and 2 ; order JX, rule 13 — parte 

decree — Appearance of defendant in answer to a prelimmary appUcatim 

not eguivalent to appearance in answer to the plaint. 

Held tliat the fact that before the admission of a suit one of the proposed 
defendants had appeared by pleader on a miscellaneous application for his 
appointment as guardian ad litem to a minor defendant, did not absolve the court 
from the necessity of serving such defendant, when the suit was admitted, with 
a copy of the plaint and notice of the date fixed for hearing. 

The facts of this case are fully stated in the judgement of the 
Court. 

Bahu Lalit Mohan Banerji^ for the appellant. 

Mr. B. E. O’Gonor and Pandit Mohan Lai Sandal, for the 
respondents. 

Tudball and Muhammad Eafiq, J J. The appellant in this 
case was the defendant in a suit, in the court below, which was 
decreed parte against him. He applied under order IX, 
rule 13, of the Code of Civil Procedure to have the ex parte decree 
set aside on the ground that summons had not been served on him 
and therefore he was unable to appear and defend the suit. The 
suit was against the appellant and his iDoinor brother Har Bilas as 
owners of the firm Gulab Chand Har Bilas. Har Bilas was a 
minor, and when the plaint was filed there was an application by 
the plaintiff asking the court to appoint Gulab Chand as guardian 
of the minor. Notice of this application was issued to Gulab 
Chand. On the 27th of July, 1911, he filed a vakalatnama and 
objected to his appointment as guardian of the minor. His objee- 
tibn was allowed, and finally on the 1st of September, one Musam- 
mat Champo was appointed guardian. On the same day the suit 
was registered and summons was ordered to issue. Summons was 
issued to Gulab Chand, but it was returned unserved. Therefore 
the court passed an order that as there was a vakalatnama on the 

* First Appeal No. 66 of 1912 from an order of Bai jaatb Das, Subordkiatf 
Judge of Agra, dated the 30 tb of March,' 1912. 
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record it was mmec^sary to take any fnrtlier step. The suit was 
decided park against Gulab Chand. His application was 
rejected by the court below on the ground that a vakalatnama, 
dated the 27th of July, 1911, had been filed and showed that a 
vakil was appointed to defend the action filed and therefore service 
of summons was unnece^ary after that. It is quite clear that on 
the 27th of July, 1911, the only matter pending was the miscella- 
neous matter relating to the appointment of a guardian. The suit 
was not registered and the pleader was appointed for that miscella- 
neous matter. It was the duty of the court to serve the summons 
after the suit had been registered. It is true that Gulab Chand 
knew that a suit had been instituted, but he was entitled to receive 
a copy of the plaint and be informed of the date fixed in order that 
he might be able to protect his rights. Therefore the order of the 
court below is wrong. We allow the appeal; set aside the ex parte 
decree as against the present appellant, and direct the court below 
to restore the suit to its original number and proceed to hear and 
defcermine it according to law. The costs of this appeal will abide 
the event. 


Appeal allowed and cause remanded. 


I 


FULL BENCH. 

B$for^ Sir Emry Richards^ Knight, Chief Justice, Mr. Justice Banerji, 

21. Tudhall. 

GOIiLEGTOR OF MIRZAPUB (Plaiktiff) i;. BHAGWAN PRABAB 
AND OTHEES (BefEKDAKTS) * 

Act Jfo. IV of 1882 (Transfer of Trojgeriy Act ), sectims 59, 100 — Mortgage-^ 
Charge — dttestation-^DoGument attested by one witness only, 

Edd that a document which purported to be a mortgage, but which was 
att^M by only one witness could not operate either as a mortgage or as creating 
ft charge on immovable property within the meaning of section 100' of the 
Transfer of Property Act, 1882. Shamu Fatter y. Abdul Kadir Bavuthan {!) 
referred, to. 

The plaintiff in this case brought a suit for sale of immovable 
property on the basis of a document, alleged to be a mortgage, 
dated the 11th of July, 1900. The document purported to have 

•First Appeal No. 52 of 1911 from a decree of KesliabDeb, Subordinate 

fudge Jaunpur, dated tbe 26th of September, 1910 . 

(1) {1912)I.L.B.,l35Mad., 607. 
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been executed by a number of persons who were stated to be the 
adult members of a joint Hindu family. It was in the form of a 
mortgage, but was attested by only one witness, instead of the 
two wi messes required by section 59 of the Transfer of Property 
Act, 1882. It was argued that nevertheless the document might 
be construed as creating a charge within the meaning of section 
100 of the Act. The court of first instance held against the 
plaintiff on both these points and dismissed the suit. The plaintiff 
thereupon appealed to the High Court. 

Mr. A, E, KyveSj for the appellant. 

The Hon'ble Dr. Bmidar Lzl and Munshi Saribans Sahai, 
for the respondents. 

Righabds, G. J., and Banebji and Tudball, J.J. : — This appeal 
arises out of a suit for sale on foot of an alleged mortgage. The 
document is dated the 11th of July, 1900. It purports to have been 
executed by a number of persons who are stated to have been 
the adult members of a joint Hindu family. The present suit is 
brought against all the members of the family. The court below 
dismissed the plaintiS’s suit. Hence the present appeal. 

The appellant has to admit that owing to the fact that the 
document was attested by one witness only, the deed cannot 
operate as a mortgage, having regard to the provisions of section 
59 of the Transfer of Property Act, which requires that a mort- 
gage must be attested by at least two witnesses. It is, however, 
contended that the document, assuming it to have been executed 
by the persons who purported to do so, amounts to a charge under 
section 100 of the Transfer of Property Act and ought to be given 
effect to as such. It was further contended that in any event 
the plaintiff ought to have a personal decree against such persons 
as in fact executed the document. 

The question as to how a mortgage must be attested was 
recently before their Lordships of the Privy Council in the case of 
Shiimu Patter v. Abdul Kadir Ravuthan (1). In that case there 
were several witnesses to the document, but io appears that these 
wiinesses had signed their names as such merely upon the admis- 
sion of the executants and had not actually witnessed the signatures 
of the executants. It was held by the High Court of Madras that 
fl) (1912) 35 Mad., 607, 
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.L ‘'attestation” did not fulfil the requirements o£ section 59. 

such a.testatio Council took the same view 

Oa»ppe=ataI»*h.p,o£the P..^o^^^ 

5 .iirl fonfirmed the decision of the Maciras mga y^ua ^ 

.heir L.rdehipsdidBO.d»pde.h, q»es.eonr.^ed m 

the present appeal, mimelj the. the dooumeet might be good as a 

harge^Ln^i. tell short of fnlfiUmg the net^sary condiUon^ 
o rmortgage We cannot accept this rieir. The emt m that 
l a fait tor sale on m. alleged mortgage, jmt « the pr^ 
^ Id the present argument could not well toe escaped 
r Lttention of their Lordships or ot the l^m, ^gh Conr 
As a matter ot tact we Und from the report, at page ^ 

.as contended before their Lordships ot the Privy Cpi th* 

the document must operate as a charge. We must lake it that 

their lordships considered and repelled the contention that a 
charge was created. We deem ourselves bound by the ruling ot 
their Lordships in the case to which we have referred. 

As to the other point we must point out in the first instance 

that the suit was not a suit for a personal decree. It was a suit 
to enforce payment of moneys alleged to be secured by mortgage 
by sale of the mortgaged property. Furthermore ^ 
document itself the Mowing clauses ;-“In case of breach of the 
condition laid down in this document the said Babu Sahib shaU 
have powerto realize the entire amount mentioned in this docu- 
ment together with interest at the said rate from the hypothe- 
cated properties. The said Babu Sahib sh'all have no power 
to realize it from the persons and pay, et cetera, of us, the 


executants.” 

It is true that in the earlier part of the deed there are provi- 
sion that upon failure to pay certain instalments the mortgagee 
shall have power to realize the entire amount from the property 
hypoihecated and also from “ other movable and immovable 
properties:’ These are ordinary clauses which find their 
way into a great number of mortgages in these provinces. 
But, reading the document as a whole, we think that it was 
the intention of the parties that the mortgagee should rely 
upon his remedy against the mortgaged property and not 
against the person of the mortgagors. There is certainly no 
provision that a personal decree should be obtained. Under these 
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circumstances we consider that the decision of the court below was 
correct and ought to be confirmed. 

We accordingly dismiss the appeal with one set of costs. 

Appeal dism iased. 
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Before Sir Benry Bichar ds, Knigh:, Chief Jusike, and Mr, Justice Banerfi, 
Ikl SINQ-H PRASAD (Plaintiff) v, SURJA SINGH and otbeeb 
(Defendants).* 

Act Uo, IX of 1908 (Bidian Limittaion Act section 31 — Iiiniitatim^-- Mort- 
gage^ Suit on mortgage barred under Limitation Act of 1871 — Mort^ 
gagee's rights not remved by jgresent Act. 

Seld that section 31 of the Indian Limitation Act, 1908, cannot be construed 
as reviving rights ahready time-barrred under the Limitation Act of 1871. 

This was a snit for sale on a mortgage, dated the 19tli of July, 
1863. The money secured by the mortgage became payable on 
the 19th of June, 1864, and the suit was instituted on the 6th of 
August, 1910. The court of first instance dismissed the suit as 
being time-barred under the Indian Limitation Act of 1871. The 
plaintiff appealed to the High Court, relying on section 31 of the 
Limitation Act of 1908. 

Munshi Jang Bahadur Lal^ for the appellant. 

Mr. A. H, 0. Hamilton, for the respondents. 

Richards, C. J. and Banerji, J. : — This appeal arises out of a 
suit on a mortgage, dated the 19th of July, 1863. The money 
secured by it became payable on the 19th of June, 1864. The 
present suit was instituted on the 6th of August, 1910. The court 
below has dismissed the suit as being barred by time. In our 
opinion this view was correct. Under the Limitation Act of 1871, 
which governed the present mortgage, a suit could only be brought 
within twelve years of the time the money became due, that is 
to say, within twelve years from the 19th of June, 1864. That 
Act contained no provision similar to article 147 of Act XV of 1877. 
It is, therefore, quite clear that before the passing of the last 
mentioned Act the claim under the bond in suit was barred by 
limitation. It is manifest from the provisions of section 2 of the 

• First Appeal No. 422 of 1911 from a decree of Bama Das, Additional 
Subordinate Judge of Azamgarh, dated the 3rd of July, 1911. 
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Act of 1877 that no right which had become barred under the 
Act of 1871, was thereby revived. No doubt for some time this 
High Court considered that a suit might be instituted in respect 

of mortgages, which were governed by the Act of 1877, at any 

time within sixty years, but their Lordsliips of the Privy Council 
have considered this view erroneous-see Vasudeva Mudalwtr v. 
Srinivasa MM (1). This la ^t mentioned decision, and the 
hardship which was supposed to follow in consequence, led to the 
introduction of section 31 of the present Act, which provides that, 
notwithstanding anything contained in it, or in the Limitation Act 
of 1877, a suit for sale may be instituted within two years from 
the date of its passing or within sixty years from the date when 
the money secured by the mortgage becomes due, whichever period 
expires first. The appellant relies upon this section, and contends 
that it is clear from the mention of sixty years that it was intended 
to apply to cases like the present, even though they were already 
barred by the provisions of the Act of 1871. We cannot agree 
with this contention. It is impossible to hold that by the intro- 
duction of this section the Legislature intended to revive rights 
which had already become long since barred under the Act of 1871. 
The section expressly refers only to the provisions of Act XV of 
1877 and not to any earlier Act. It is quite clear that if the plaintiff 
had instituted the suit whilst Act XV of 1877 was still in force 
it would have been time-barred. The enactment of section 31 
certainly can give him no higher title. We dismiss the appeal 
with costs. 

Appeal dismissed. 


Before Sir Henry Richards, Knight, Chief Justice, and Mr. Justice Bafierji. 
JMWrk E.TJH'WAB akd othbbs (Defendants) v KALI CHARAN 
(Plaintiff).’^ 

8aie-->-Covenant for tUle— Claim made agamst ;pi{>r chaser com;gromised before 
suU hrought—Bighi of purchaser to daim indemnity from covenantor. 

The purchaser of immovable property concerning which the seller has cov* 
enanted to indemnify the purchaser in the event of the title proving defective 
is not hound to wait until a suit is brought aod he is deprived ol the property 
by rrason of a decree passed therein^ but, if a claim which the purchaser has 

* First Appeal Ho. 343 of 1911 from a decree of Baijnath Das, Officiating 
Subordinate Judge of Baredly, dated the 19th of August, 1911. 

(1) (1907) I L. B., 30 Mad., 426. 
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sulMtantial reason to believe to be valid is brought against him, he may, after 
notice to the covenantor, compromise such claim and sue the covenantor on his 
covenant to recover the amount paid by him to eSect the compromise. Smith 
¥• Comptm (1) referred to. 

The facts of this case are fully stated in the judgement of the 
Court. 

Babu Jogindro Math Ghaudhri OLiid Babu 8 ital Prasad Ohosh, 
for the appellants 

The Hon’ble Dr. Sundar ZiaZandDr. Satish Chandra Banerji, 
for the respondent. 

Richards, C. J. and Banerji, J. : — This appeal arises out of a 
suit in which the plaintiff claims damages for breach of covenants 
for title contained in a sale deed, dated the 12th of October, 1889. 
The court belo%v has given the plaintiff a decree for Rs. 2,900, be- 
ing considerably less than the amount claimed. At the time of the 
alleged sale the property mentioned in the plaint, together with 
other property was in the hands of the Court of Wards, and the 
sale deed was executed by the Court of Wards, It has not been 
contended, and in our opinion could not be contended, that the 
persons entitled to the property sold were not liable upon foot 
of the covenants given by the Court of Wards, assuming that 
there was a breach. The sale deed contained the ordinary 
covenants for title, including a covenant that the vendors took 
upon themselves the re'-ponsibility that the property should be 
free from all debts, claims and liabilities’!. 

In the present suit we are concerned with a village called 
Mirpur Harriapur, which was one of the items of property com- 
prised in the deed already mentioned. The title to this village 
briefly is as follows: — One Jaswant Singh and others were the 
owners of it. Jaswant Singh mortgaged it to Brij Kishore, who 
brought a suit for sale and obtained a decree. Brij Kishore then 
died and his widow Durga Dei continued the proceedings, had 
the property sold, and purchased it herself. On the 9th of De- 
cember, 1879, Durga Dei sold it to Durga Kunwar. Durga Kun- 
war was the widow of Lakhan Singh, who had a brother, Har 
Singh, and it is admitted that the two brothers were joint. 
Some time after the sale by the Court of Wards claims were made 
to the property, the subject matter of the sale. The clannaiits 
(1) {1S33) 3 B. aad A., 407. 
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alleged that they were the reversioners to the estate of Bnj 
KisLe;thatDargaDeias his widow, in the absence of legal 
necessity, had no power ^uthorhy to seU property o D^ 
Kimwar, and that npon Durga Dei’s death, which took place on the 
8th of June, 1905, they became entitled to the property ^ 

It is an admitted fact that a considerable amount of litigation 
took place with respect to the claim so made, with _ the result 
that in respect of one of the villages sold by Durga Dei, the cl^m 
ofoneKishanOhand, one of the claimants, was deseed. We 
mention this to show that there was a serious claim made against 
the vendees under the sale deed of the Court of Wards. In due 
course a claim was made against Kali Charan, the purchaser ^ from 
the Court of Wards, in respect of the village Mirpur Harriapur. 
The plaintiff at once sent notice to Durga Kunwar, setting forth 
clearly and distinctly the nature of the claim that had been made, 
called attention to the success of Kishan Chand in the other litig- 
tion, and required Durga Kunwar to give such information as 
would enable Kali Charan to defend the suit which he antmipated 
would be brought against him. No attention of any kind was 
paid to this notice. Subsequently Kali Charan compromised with 
the claimants and paid to :^han Chand a sum of Ks. 4,750. He 
gave notice of this compromise to Durga Kunwar, but again no 
notice was taken and then the present suit was instituted. 

We are quite satisfied that the compromise was a genuine 
compromise. We are also quite satisfied that the two notices, 
although addressed to Durga Kunwar alone, reached all the de- 
fendants, who constituted a joint Hindu family. In the written 
statement, which was put in by Gajraj Singh, Mahtab Singh and 
Musammat Dharam Kunwar, it is not disputed that the notice was 
s«at. 

Two main points have been argued in the present appeal. It 
was first contended that, inasmuch as Kali Charan was never actu- 
ally dispossessed, the plaintiff cannot recover, and that he had no 
right to enter into the compromise, and that he ought in any 
event td have waited uiltil a suit was actually instituted. The 
second point was that the property really belonged to Durga 
Kunwar and did not belong to the other defendants, and that 
accordingly the suit should be dismissed, at least, as against them. 
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We shall deal wilii the seeond point first. The property was I9l$ 

purchased in the name of Durga Kunwar, but it was during the * busoa" 

life4ime of her husband, who, admittedly, was joint with his Eotwab 

brother, the father of the other defendants. The sale deed in BAti 

Ohabait 

favour of Kali Charan purports to be made on behalf of the other 
defendants as w^ell as Durga Kunwar. In the written statement 
filed on behalf of the defendants other than Durga Kunwar, it 
is admitted that the property was sold by them, but it is alleged 
that they were only selling such title as had been got from Dur- 
ga Dei. They also admitted in paragraph 4 that they were the 
purchasers from Durga Dei, and it was never expressly alleged 
in the written statement that Mirpur Harriapur belonged exclu- 
sively to Durga Kunwar. We therefore can^ payno attention 
whatever to the statement of the pleader in the ruhkar of the 
6th of June, ' 1911, that the property was exclusively hers. In 
any event we think that, inasmuch as the property was sold 
as belonging to the joint family, the Joint family are liable at 
the suit of the purchaser a^uming that there was a breach of 
the covenant. 

We now deal with the question as to whether or not Kali 
Charan was bound to wait until a suit was brought or whether 
he was entitled, after giving due notice, to enter into such com- 
promise as he thought fit and was reasonable. A very similar 
question arose in the case of Smith v. Gomplon (1), In that case 
a suit was brought against the vendee, who compromised the suit 
before judgement, paying £.550. He then brought a suit against 
the covenantors for breach of their covenant for title. It was 
contended that the plaintiff could not recover the money which 
he had paid by way of compromise, because he had not given 
notice to the defendants,' and j consequently that he was not 
entitled to recover the costs which he paid to his own attorney 
for defending the action up to the time of the compromise. 

Lord Tenteeden, 0. J., says : 

I am. of opinion that there should be no rule. The only effect of want of 
notice in such a case as this, is to let in the party who is called upon fox an 
indemnity to show that the plaintiff has no claim in respect of the alleged Ic^s or 
not to the amount alleged, that he made an improvident _bargain, and that the 
defendant might have obtained better terms, if the opportunity had been given 
(X) (1832) 3 B. and A., 407. 
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wai not pm¥ed here, and;we cannot assume it. As to the costs, the 
plaintifi here had a right to claim an indemnity, and he is not indemnified unless 
he receives^the amount of the costs paid by him to his own attorney. 

It will thus appear that the learned Chief Justice considered 
that the plaintiff was entitled to compromise the action and to 
claim the amount for which he compromised, together with the 
costs of defending the suit. PAEKE,J.,says;— 

“I am o£ the same opinion. Ole effect of notice to an indemnifying party - 
is stated by Boli.eb, J., in Dufidd v. Scott, 3 T.B., 374 ' The purpose of giving 
notice is not in order to give a ground of action, but if a demand be made, which 
the person indemnifying is bound to pay, and notice be given to him, and he 
refuse to defend the action, in consequence of which the person to he indemnified 
is obliged to pay the demand, that is equivalent to a judgement and estops the 
other party from saying that the defendant in the first action was not bound to 
pay the money.' ” . . . 

The only distinction that can be drawn between the case 
cited and the present, is that the . plaintiff in the present case 
settled what he considered to be a claim which he could not 
resist without waiting until a suit was actually brought. We 
can see no reason or principle why if a person entitled to an 
indemnity is competent to compromise a suit which is brought, 
he is not equally competent to settle the dispute before suit. If 
he has given due notice to the indemnifying party, the indemnify- 
ing party, on the authority of the case to which we have referred, 
is not entitled to come forward and say that the compromise 
was not a fair and reasonable one. 

In any event the court below has in our judgement given 
very good reasons for holding that the compromise in the present 
case was a reasonable and fit one. Furthermore, it was never 
alleged by the defendants that they were in a position to show 
that Durga Dei had authority to sell the property in question 
absolutely, or that there was any other claimant who could 
come forward, and it has been admitted by the learned advocate 
for the plaintiff that he has no further claim against the defend- 
ants upon foot of the covenants contained in the sale deed from 
the Court of Wards, so far as the village of Mir pur Harriapur is 
concerned. 

We accordingly dismi^ the appeal with costs. 

Appeal dimiBBed. 
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Before Mr. Ju,stice Tudball, 

BMPEBOE V. Dim HATH and ANomEE « 

Aci Ifo. VI of 1882 (Indian Ccm^anies Aci}^ section 7^-^ Penalty ^Criminal Pro- 
cedure Code, section ^QO — Sunmiary j arisdiction — Power to try summarily 
offences under the Indian Gomiganies Act, 

Held that there is nothing in law to prevent a Magistrate from trying 
summarily oSences under the Indian Companies Act, 1882. 

Held also, that the penalty provided by section 7A of the Indian Companies 
Act, 1882, is a fixed and not a maximum penalty, Qimn Empress v. Moore (1) 
referred to. 

Dina Nath, Knshi Ram, Hazari Lai and Davi Dat were directors 
of a Company known as the Union Indian Sugar Mills Company, 
Limited, Cawnpore. On the complaint of the Registrar of Joint 
Stock Companies these four persons were placed on their trial on 
a charge under section 74 of the Indian Companies Act, 1882, 
no balance sheet having been filed with the Registrar within the 
time fixed or within the extension allowed by him; the ojffence being 
that of knowingly and wilfully authorizing or permitting the 
default. The ease was tried summarily by a Magistrate of the 
first class, who acquitted Devi Dat and imposed a penalty of Rs. 50 
on each of the other directors. The three directors who had been 


January, Bl. 


convicted applied in revision to the Bdgh Court. 

Mr. W- Wallach and Babu Vihramajit Singh ^ for the appli- 


cants. 

The Assistant Government Advocate (Mr. B, Malcomson), for 
the Crown. 

TtobaIiL J :-«-This matter and Revisions Nos. 1012 and 1013 of 
1912, arise out of the following circumstances : — 

The three applicants Lala Dina Nath, L. Kashi Ram and L. 
Hazari Lai, and one Lala Devi Dat are the dii’ectors of the Union 
Indian Sugar Mills Company, Ld., Cawnpore. They were placed 
u|H>n their trial on the complaint of the Registrar of Joint Stock 
Companies on a charge under section 74 of the Companies Act, VI 
of 1882, no balance sheet having been filed with the Registrar 
within the time fixed or within the extension allowed by him; the 


* Oriminal Bevisiou No. 1011 of 1912 from an order of Austin EendalJ, 
‘ peisiozis Judge of Cawnpore, dated tbe 25th of November, 1.912. 

(i) (1893) I. L, R , 20 Gale., 676. 
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offence being that of knowiigly and wilfully authorizing or per- 
mitting the default mentioned above. The case was tried summarily 
by a Magistrate of the first class, who acquitted Lala Devi Dat 
and imposed a penalty of Its. 50 on each of the other directors. 
The three latter have come here in revision. A great deal has 
been said about the merits of the case, but in view of the order 
which I am going to pass I abstain from making any remarks 
thereoa 

It is urged that the Magistrate had no power to try the case 
summarily. With this I cannot agree. Under section 260 of the 
Code of Criminal Procedure a Magistrate has power to try summarily 
all offences not punishable with death, transportation or imprison- 
ment fora term exceeding six months. The word 'offence’ is defined 
in the Code as " any act or omission made punishable by. any law for 
the time being in force.” Section 5 of the Code lays down that 
All offences under the Indian Penal Code shall be investigated, 
inquired into, tried and otherwise dealt with according to the provi- 
sions laid down in the Code of Criminal Procedure.” Clause (2) 
of the sectionjays down that " All offences under any other law shall 
be similarly dealt with according to the same provisions, but subject 
to any enactment for the time being in force regulating the manner 
or the place of investigating, inquiring into, trying or otherwise 
dealing with such offences.” There is nothing in the Companies Act 
which lays down that a Magistrate having summary powers shall 
not try an offence under that Act in a summary manner. It is true 
that under section 252 all offences under the Act may be tried 
by any Magistrate of the first class unless the period of impri- 
sonment to which the offender is liable exceeds that which such 
(^cer is competent to award under the law for the time being in 
force in the place where he is employed. When the period of impri- 
sonment provide by the Act exceeds the period that may be 
awarded by such officer, the offender shall be committed for trial 
to the Court of Session. There is nothing in this portion of the 
section which takes away the Magistrate’s power to try summarily 
cases within his Jurisdiction, nor does the second clause of the section 
take away any such power. As a matter of fact a Presidency Magis- 
trate has power to try all cases under the Act in a summary way 
rr^pe^'^tive of the sentence he may impose. 
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Section 262 of the Code of Criminal Procedure lays down the 
limit to the sentence of imprisonment which may be awarded at a 
summary trial. There is nothing in chapter XXII which limits 
the amount of fine which may be imposed in a summary trial ; the 
seciions which deal with appeals in the Code, however, show that a 
sentence of fine exceeding Rs, 50 is an appealable sentence. But 
though it cannot be said that the Magistrate has been guilty of any 
illegality in trying the case summarily, there are very good grounds 
why he should not have done so. In the first place the penalty 
which may be imposed under section 74 is one of Rs. 1,000 neither 
more nor less. An examination of the Act would show that every- 
where (with two exceptions) where the Act lays down a penalty for 
an ofifence in the shape of fine it clearly lays down a maximum, 
which is not to be exceeded, and sections 25, 55, 57 and 66 are all 
instances of this. In section 66 (1) any Limited Company which 
does not paint or aflSx its name in the manner directed by the Act, 
is held liable to a penalty not exceeding Rs. 50. But in the last clause 
of the same section it is distinctly laid down that the Director, 
Manager or Officer of the Company, who is guilty of the act men- 
tioned in this clause, shall be liable to a penalty of Rs. 1,000. Similarly 
in section 74 it is laid down that a Director or Manager of a Com- 
pany shall be liable to a penalty of Rs. 1,000. If the Legislature 
had intended that in these two eases there should be a maximum 
penally and not a fixed penalty, it would have used the same langu- 
age as it has used in other sections of the Act, just in the same way as 
in the Indian Penal Code it has been laid down that sentence shall 
not be more or less than a fixed amount, clearly showing that the 
court should exercise its discretion as to the sentence to be 
imposed. The only decision which is on all fours with the present 
case is the case of Queen Empress v. Moore (1). That was 
under section 35 of the Companies Act, which has since been 
repealed. That section ran as follows If a share-warrant is 
issued without being duly stamped, the company issuing the same, 
and also every person who at the time when it is issued is ' the 
managing Director or Secretary or other principal officer of the 
Company, shall forfeit the sum of Rs. 500*’' It was in that case held 
that the forfeiture was a penalty and that a forfeiture of Rs. 500 was 
^ (l)(i8a3) I.L. R,^0alc.,6m 
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the fixed penalty laid down by the Statute. It seems to me clear 
that the penalty laid down in section 74 is also a penalty fixed by 
Statute and the Magistrate was not competent to inflict any lesser 
penalty. If the Magistrate had inflicted this penalty, it is clear 
that the person convicted would have had a right of appeal. The 
ease is one in which a great deal of correspondence has been put 

forward and is by no means of that simple character to which a 

summary trial is intended to be restricted. In deciding whether or 
Doif he will try a case summarily it is for the Magistrate to exercise 
a wise discretion and ordinarily he ought to restrict such trials to 
simple cases. In my opinion the present case was one in which, eYen 
if it had been tried summarily and a proper penalty imposed, an 
appeal would haye been of very little use to the persons convicted, 
as a great mass of important evidence is not on this record. It 
seems to me essentially one of those cases which the Magistrate 
should have tried in an ordinary way, duly recording the evidence. 
The case has not been properly tried and ought to be tried de novo. 

It is urged on behalf of Lala Den Dat, who was acquitted by 
the Magistrate, that the order of acquittal should not be set aside, 
as the Magistrate has found that Devi Dat had done his best to 
bring about the filing of the balance sheet. This is really a point 
on the merits of the case. Without full evidence before me it is 
impossible to say whether Devi Dat is innocent or guilty, nor 
would it be right for me to express any opinion, especially as I am’ 
ordering a new trial. The case in my opinion has not been satis- 
factorily tried and ought to be tried de novo. I therefore set aside 
the convictions and sentences on Lala Dina Nath, Lala Kashi Earn' 
and Lala Hazari Lai. I set aside the acquittal 'of Lala Devi Dat and 
order the case to be tried de novo by some Magistrate, other than 
the Magistrate who has decided the case, to whom the District 
Magistrate may think it fit to send it. 


Order set aside* 


TOt, XXXV.] AtLAHABAD SEEIES. 177 

APPELLATE CIVIL. 

Before Mr, Imtioe Tudball and Mr, Justice MtiJiainmad 
G. J. EOWEB (JUDGEMK2OT-DEBTOB) p, IMPERIAL BAHK LIMITED (Decsie- 

holder).* 

Ajci Uo, FI 0/1882 {Indian Companies Act), section 169 — — Winding 
up — Appeal —notice. 

Held that the provisions of section 169 of the Indian Companies Act, 1882, 
as to service of notice of appeal are imperative, and if the req^nisite notice has not 
been served within three weeks from the date of the order complained of and the 
time for service has not been extended by the appellate court, the appeal cannot 
be heard. 

This was an appeal from an order passed in the matter of tbe 
winding up of a company in the following circumstances. The res- 
pondent Bank was being wound up. The appellant was one of the 
contributories. The winding up was in the court of the Additional 
District Judge of Aligarh, where, it appears, the appellant took an 
objection on the ground that the decree passed against him in 
favour of the Bank was time-barred. The objection was disallowed. 
The decree-holders applied te enforce the order of the court under 
section 167 of the Companies Act and the matter went to the court 
of the Second Additional Judge of Meerut. There the appellant 
raised further objections as well as the objection as to limitation; 
but they were disallowed. 

The contributory thereupon appealed to the High Court, 

Babu Jogindro Nath Ghaudhri^ for the appellant, 

Babu. Durga Gkarmi Bauer ji and Pandit Rama Kard 
Malaviya^ for the respondents. 

Thdball and Muhammad Eafiq, J.J. This is an appeal from 
an order of the court below passed under the following cicums- 
tances. The respondent Bank is being wound up. The appellant 
is one of the contributories. The winding up is in the court of the 
Additional District Judge of Aligarh, where, it appears, the appel- 
l^t took an objection on the ground that the decree passed against 
him in favour of the Bank was time-barred. The objection was 
disallowed. The decree-holders applied to enforce the order of the 
court under section 167 of the Companies Act and the matter went 
to the court of the Second Additional Judge of Meerut. There the 

• Eirst A-ppeal Ho, 122 of 1912 from an order of Mubarak Husain, Second. 
Additional ludge of Meerut, dated tbe 28 th of June, 1912. , 
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api^Haiit raised further objections as well as the objection as to 
limitation ; but they were dL^allowed. The appellant has come up 
in appeal to this Court. 

A preliminary objection is taken that notice under section 169 
of the Act has not been given and that therefore the appeal cannot 
be heard It is argued on behalf of the appellant that the order 
which he seeks to have upset on appeal is not an order which was 
made in the matter of the winding np of the Company. With this 
we cannot agree. It is clearly and distinctly an order which was 
given in the matter of the winding up of the Company. If it is not, 
we do not know under what law he comes to this Court on appeal. 
Under the last clause of section 169 it was obligatory on him to 
give notice within three weeks, which he has failed to do. Therefore 
we cannot hear the appeal. On behalf of the appellant Mr. Chau- 
dhti asked for an extension of time. The order of the court below 
was passed on the 28th of June. 1912, and this appeal was filed 
on the 7th of August, 1912. No good cause is shown why we 
should extend the time, and we see no reason to accede to the 
request. The preliminary objection prevails and this appeal is 
dismissed with costs. 

Appeal dn'raiesed. 


Before Mr. Justice Sir Harry Griffin and Mr. Justice Chamier. 

BADEI NABAIN (Dbeejidant) KUNJ BIHAEI LAL (Plaintiee) « 
Execution of decree^IAmitaUon—'SuU for sale on a mortgage — Decree payable 
by insMments— Civil Brocedure Code (1882), section 258 — Civil Procedure 
Code (1908), order XXI, rule 2 ; order XXXIV, rule 6^Act Ho. IX of 
1908 {Indian Limitation Act,) schedule 1, article 181. 

On a compromise in a suit for sale on a mortgage a decree followed provid- 
ing tliat the sum found due ^on the mortgage (Es, 1,374), with interest at a 
obtain rate, should be paid hy instalments of Es. 100 a year, along with the 
interest then due. Payments were to be made by the end of Jeth in each 
year, b^inning with Jeth 1957 Pasli (June 1900) and it was provided that if 
default were made for three years in succ^sion in the payments an i interest, 
the decree-holder would he at liberty to recover at once the whole amount pay- 
able under the decree, that is, to apply for an order absolute for sale and execute 
flbe same, Ho payment was made in 1900 or 1901, but in June 1902, just 
h^(m the aid of Jet 1959 Pasli, the judgement-debtor paid up all ^hat was 

• Sasond App^ No. 634 of 1911 from a decree of H. Bupernex, District 
Judge {^Mainpuri, dated the 22nd of February, 1911, confirming a decree of 
BankeBdbari Lai, Subordinate Judge of lUainpuri, dated the 10th of Septem- 
1961,1910. 
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im on acoonnt of the first tliree years. He made no payment in 1903, but in 
June 1904 be paid np al that was due up to the end of Jeth 1960 Fasli (June 
1903.) No payment was made in 1905, but in Jime 1903 he paid the mstal« 
ment and interest which he ought to have paid in Jeth 1961 Fasli (June 1904). 
This payment was covered by the proviso to section 20 (1) of the Limitation 
Act, The only other payment made was a small sum on account of interest in 
July 1909. The decree-holder applied for an order absolute for sale on the 3rd 
of August, 1909. 

Seld that the first three consecutive defaults were in 1905, 1906 and 1907, 
and that the decree-holder’s application was in time applying article 181 of the 
first sohedula to the Indian Limitation Act, 1908. 

The following oases were referred to OzidA Behari Lai v. Na/jeshar Lai 
(1), Kishan Singh v. Aman Singh (2), Bokhan Singh v. Mata Din (3), Ghunm 
Lai V. Earnam Das (4), Shankar Prasad v. Jalpa Prasad (5), Ajudhia v. Kunjal 
(6), Mon Mohun Boy v. Darga Churn Gooee (7) and Kashiram v. Pandu (8). 

The facts of this case were as follows : — •' 

A decree on a compromise was passed on the 11th of September, 
1899, to the following effect : — “ Rs. 1,374 with interest at As. 10 
per cent, per mensem shall be paid by instalments of Rs. 100 a 
year. Agar m'lbtawaUir tin sal tah na ho ya huch baqi 
rahe to digridar ho ihhtiar hai etc., etc’’. The first instalment 
was due in June, 1900. In June, 1902, Rs. 605 were paid on account 
of the instalments, principal and interest, due for 1900, 1901, and 
1902. No payment was made in 1903. In June, 1904, Rs. 181 were 
paid, which were credited by the decree-holder towards principal 
and interest of the instalment for 1903. The decree-holder alleged 
a further payment of Rs. 173-1-0 in June, 1906, which the decree- 
holder credited towards the instalment due for 1904. This payment 
was not admitted by the opposite party, who was a representative of 
the judgement-debtor. The present application for the prepar- 
ation of a final decree was made on the 3rd of August , 1909, and the 
opposite party objected that the application was barred by limit- 
ation. The court below held that the alleged payment of June, 
1906, was proved to have been made by the opposite party but 
that it had not been certified to the court. Both the courts below 
disallowed the objection as to limitation. The judgement-debtor s 

representative appealed. ^ 

(1) (1890) I.L.E., 13 All, 278. (5) (1894) I.L.B., 16 AIL, 371. 

(2) (1894) IL.E., 17 All., 42. (6) (1908) I.L.B., f 0 AU., 123. 

" (3) (1903) I.L.B., 26 AU., 36. (7) (1668) IX.B., 15 Calc., 502. 

(4) (1898) LL.B., 2pAU., 302. (8) (1902) I.L.B. 27 Bom., 1. 
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J0J3 Babn Piari Lai Bangfji, for the appellant i 

■ The payment of 1906 should not be recognized at all as it -was 

NiBAis not certified to the court executing the decree. Under order 
Su^iLhibi XXI, rale 2, of the Code of OivH Procedure the alleged payment 
could not be inquired into even for the purpose of seeing whether 
the present application was barred by limitation. Under the 
old Code an uncertified pajnnent could be recognized for the 
purpose of such inquiry; Rosha'n Singh v. Mata Bin (1). 
[The change in the law has been noticed and given effect to in the 
case of Kutah^llah Sarhar v. Burga Gharan Rudra (2)- 
OPhe fact that the alleged payment was made while the old Act 
was in force will not make the old Act applicable. The court 
lias now to decide the question with reference to the procedure 
now applicable. It cannot be said that by the alleged payment 
any substantive right was acquired. The decree-holder could not 
say that by the payment he acquired any right which was not 
affected by the repeal of the old Act. It is true that this Court 
has held that the new Code of Civil Procedure would not affect 
any right acquired under the old Code; Kaunsilla v. Ishri Singh 
(3). But that was a very different case. Under the law as it 
stood in the old Code a decree-holder who had obtained a decree 
on foot of a mortgage was not fettered by the twelve years’ rule 
of limitation and he therefore did acquire this substantive right : 
to quote the words of Knox, J. : — “ the decree-holder had the 
remedy to enforce his right so to speak till the end of time ” and 
it was held therefore that section 48 of the new Code would not 
affect mortgage decrees passed before the new Code came into 
force. No such consideration arose in the present case, as the ques- 
tion was merely one of procedure, in which no one had a vested 
right. If the payment of 1906 was not recognized, the application 
was obviously time-barred, because there were three consecutive 
defaults in 1904, 1905 and 1906 and therefore the right to apply 
accrtied in June, 1906, and the application should have been made 
in June, 1909. Even if the pajment of June, 1906, were recognized, 
still the application was time-barred, because the payment made in 
June, 1906, had not the effect of paying in full the instalment due 
for June, 1906, and did not prevent the year 1906 from being a 
(1) (1904) I.L.E.,26A1L,36. (2) (1912) 16 G. W. N., 396, 

(3) (1910) I.ri.B.,32 All., 499, 
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year of default, and therefore there were three consecutive 
defaults in 1904, 1905 and 1906. No payment made in 1906 
could wipe away the default of 1904 and 1905 which had 
already occurred, but if the payment had been made in full for 
the instalment due in 1906 it might have prevented a third 
consecutive default and thus have prevented the accrual of the 
right to apply* 

Dr. Saltish Chandra Banerji^ for the respondent : — 

The first point to be considered is whether the application made 
for a final decree for sale under order XXXIY, rule 5, of the Code 
of Civil Procedure is an application for execution or an application 
in the suit itself. If it is an application in the suit itself then the 
provisions of order XXI, rule 2, will not apply. Under the new 
Code an application under order XXXIV, rule 2, is not an appli- 
cation in the suit itself; Sita Ram v. Sheo Raj Singh (1). Even 
if the matter is treated as a matter in execution order XXI, rule 
2, of the new Code would not apply, as the payments were made 
while the old Code was in force and uncertified payments could 
under that Code be recognized for the purpose of saving limitation ; 
Kaunsilla v. Ishri Singh (2). Whether, therefore, the old Code 
applies or the new, order XXI, rule 2, has no application. As 
regards the proper construction of the decree as the payment was 
made in 1906 and was accepted by the decree-holder, the right to 
apply was waived. It was for the decree-holder to insist or not 
on punctual payments and if he chose to show favour to the 
judgement-debtor and accepted an overdue instalment, the 
judgement-debtor could not complain. The three consecutive 
defaults were made in 1905, 1906 and 1907. The application was 
made within time in 1909, He cited Shankar Prasad y. Jalpa 
Prasad (3), Bhagwan Das v. Janki (4), Ajudhia v, Knnjal (6), 
Maharaja of Benares v, Jiand Ram (6). 

Babu Piari Lai Banerji, in reply ; — 

The present matter is one in execution, as after the decree nid 
had been passed under the old Code, the suit came to an end and 
therefore it could not be said, that by the new Code a suit which 

( 1 ) (1910) 7 A.LJ., (Hotes) 65. (4) (1905) LL.E., 28 AH., 249. 

(2) (1910) 32 AU., 499. (6) (1908) IL.E., 30 AH., 123. 

(3) (1894) 16 AE*, 371. (6) (1907) 89 AE, 431, 
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had terminated was revived. He discussed Ganga Singh v. 
Banwari Lai (1) and Amlook Chand Barrack v. Swat Chunder 
Mukerjee (2). 

Geiffix and Ohamieb, JJ. The only question in this appeal 
is whether the respondent’s application for a decree absolute for 
the sale of mortgaged property was made within time. The 
decree nhsi, which was passed in 1899 upon a compromise 
between the partieSj provided that Hs. ljSf 4-0-0 with interest at a 
certain rate should be paid by instalments of Rs. 100 a year along 
with the interest then due. Payments were to be made by the end 
of Jeth in each year beginning with Jeth 1957 Fasli (June 1900), 
and it was provided that if default were made for three years in 
succession in the payments and interest, the decree-holder would 
be at liberty to recover at once the whole amount payable under 
the decree, ie., to apply for an order absolute for sale of the 
property and execute the same. 

No payment was made in 1900 or in 1901, but in June 1902, 
just before the end of Jeth 1959 Fasli, the appellant paid up all 
that was due on account of the first three years. He made no 
payment in 1903, but in June 1904 he paid up all that was due up 
to the end of Jeth 1960 Fasli (June 1903). No payment was made 
in 1905, but in June 1906 he paid the instalment and interest 
which he ought to have paid in Jeth 1961 Fasli (June 1904). It 
has been found that this payment is covered by the proviso to 
section 20 (1) of the Limitation Act. The only other payment 
made was a small sum on account of interest in July 1909 which 
has no bearing upon the question which we have to decide. 

The appellant contends that the payment made in June 1906 
not having been certified cannot be recognized by the court in view 
of the provisions of order XXI, rule 2. To this the respondent 
replies that that rule is not applicable, inasmuch as the applica- 
tion fora decree absolute is not an application for execution and 
the court is not being asked to execute a decree but only to 
continue the suit. The payment in question was made before the 
pacing of the new Code of Civil Procedure. Under the old Code 
it was, no doubt, held by this Court that an application for an order 
absolute was a proceeding in execution of a decree— see Oudh 
(1) (1911) 8 A.L.J., 1829. (2) (1911) I.L.B, 88 Oalo., 913, 
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Beharl Lai v. Nag&shar Lai (1) — ^biit it was held also in several 
cases that although an nncerfcified payment conld not be recognized 
as a payment or adjustment of a decree by a court executing a 
decree, it was available to a decree-holder for the purpose of 
meeting a plea of limitation — see for example Kishan Stngli v. 
Aman Singh (2) and Boshan Singh v. Mata Din (3). These rul- 
ings are binding upon us. The right which the respondent had 
before the passing of the new Code of Civil Procedure, to use the 
pa}unent made in 1906 for this purpose, cannot have been taken 
away from him by the passing of the Code. We are there! ore 
bound to recognize the payment when dealing with the question 
of limitation. 

We have to ascertain what article of the Limitation Act is 
applicable and when time began to run against the respondent. 
In Ghunni Lai v. Earnam Das (4) article 179, schedule II, to 
the Limitation Act of 1877 (article 182 of schedule I to the present 
Act) was held to govern an application for an order absolute for 
sale of mortgaged property. But the decree nisi in that case 
was in the common form, whereas in the present case we have an 
instalment decree containing a provision that the whole amoun 
of the decree may be demanded on the occurrence of three conse- 
cutive defaults, and it is difficult to see how any of the provisions 
of the third column of article 182 of the present Act can be 
applied to such a case. It would appear that the article appli- 
cable is No. 181. This article corresponds with article 178 of the 
Act of 1877, which has been held in many cases to govern appli- 
cations in execution proceedings to which for one reason or 
another article 17 9 of that Act could not be applied. If, as we 
think, article 181 of the. present Act is applicable, the right to 
apply for an order absolute accrued to the appellant on the 
occurrence of the third consecutive default. 

The respondent relies upon the decisions in Shankar Prasad 
v. Jcdpa Prasad (5), Ajndhia v. Kunjal (6) and other like cases 
as authority for the proposition that the respondent was not bound 
to take out excution, ie., apply for an order absolute, on the 
happening of the third consecutive default, though he was at 

(1) (1890) LI 1 .B., 13 AU., 2T8. (4) (1898) 20 AE., 302. 

(2) (1894) LHa, 17 All., 42. (5) (1894) 16 AIL, 371. 

(3) (1903) I.I 1 .B., 26 AE, 36. (6) (1908) mH,* 30 AE, 133, 
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liberty to do so if be pleased, and therefore time did not necessarily 
begin to run against him from the date of the third consecutive 
default. We need not discuss these cases, two of which were 
governed by article 75, for it cannot be denied that if article 181 
is applicable the right to apply for an order absolute accrued to 
the appellant on the happening of the third consecutive default. 
The question is when did that occur ? The defaults in 1900 and 
1901 were wiped out by the payment made in June 1902. There 
was a default in 1903, another in 1904 and a third in 1905. The 
respondent contends that those defaults were wiped out by the 
payments made and accepted in 1904 and 1906. There is a 
consensus of opinion among the High Courts that the subsequent 
payment and acceptance of overdue instalments must be taken into 
consideration for the purpose of applying the rules of limitation 
to an instalment decree, although the articles applicable contain no 
such provision as that to be be found in article 75. The Calcutta 
High Court seem to treat it as a case of waiver and as an exception 
to the rule that limitation runs from the date of default— If o-n. 
Mohun Roy v. Durga Churn Oooee (1)— and the same view seems 
to have been accepted by this Court and by the Madras High Court. 
The Bombay High Court treat it as a kind of estoppel — Kashiram 
V, Pandu (2). Whatever may be the true reason for the rule, it 
seems to be well settled that after defaults have occurred, which 
according to the decree set time running against the decree- 
holder, the payment and acceptance of the overdue instalments 
may have the effect of preventing him from saying that the pay- 
ments were not made regularly and in satisfaction of the decree, 
and remitting the parties to the rights which they would have had 
if no default had occurred. In the present case there can be 
no doubt that the respondent accepted the pajunent made in June, 
1904, in satisfaction of the instalments and interest payable in 
June, 1903. Similarly he accepted the payment made in June, 
1906, in satisfaction of the instalments and interest payable in June, 
1904, and if he had applied for an order absolute for sale at 
any time before July, 1907, it would certainly have been held 
by this Court that his action was premature. 

On the authorities we feel bound to hold that the first three 
consecutive defaults of which the respondent can take advantage 
(1) (1888) IL.B., 15 Oalo., 502. (2) (1902) Lti.B., 27 Bom., 1, 
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are those wHcA occurred in 1905, 1906 and 1907. Consequently 
Ms application for a decree absolute made in August, 1909, must 
be held to have been made within time. We dismiss this appeal 
with costs. 

Appeal dismissed. 


Before Mr. Justice Sir Harry Griffin and Mr. Justice Chamielr 
SHIDi ALI (PoiiOTiFP) t). PHULLO and anothSb (Dependants.)* 

Act Ho. IX of l%QB\Indian Limitation Act). schsdiHe 7, article ld2^Limita^ 
Malikana— for malikana —Decrss ashed for against ^property charged. 
WLere a plaintiff sued for tlie recovery of malikana for 11 years and claimed 
a decree against the property on which the malikana was charged, it was held 
that the suit was within time having regard to article 132 of the first sche- 
dule to the Indian Limitation Act, 1908. Kallar Boy v, Ganga Bershad Singh 
(1) distinguished. 

The facts of this case were as follows : — 

The plaintiff sued on the allegations that in mauza Eazzakpur 
the owners of muaff rights were bound to pay to the owners of 
zamindari rights Ks. 12-8-0 per cent, of cash rental, 2| seer per 
maund of the grain rental, and Rs. 17-3-0 a year as bhent (present); 
that these dues were a charge on the m'ltaji? rights; that in mahal 
safed of that mauza there was a patti of 5 biswas; that the defend- 
mt was a mwafidar of the whole of that and a zamindar of 3 
biswa 2 biswansis 10 kachwansis of it ; that the plaintiff was a 
zamindar of one biswa 17 biswansis 10 kacbwansis and entitled to 
r ecover the aforesaid dues in respect of that ; that the defendant had 
not paid him any thing for the years 1305 fasli to 1316 fasli ; 
hence this suit for Rs. 625-6-4 as principal, and Es. 498-9-0 
as interest, to be realized from the defendant's 85 biswas. The 
defendants pleaded that the suit was not cognizable by the Civil 
Court ; that the amount of bhent was not Es. 17-8-0 per annum; 
tlmt the dues payable were not a charge on the land; that 
the dues in question were payable by the holder of the whole 
20 biswa zamindari rights jointly to the holders of the whole 20 
biswa mwfi rights, therefore the suit against the defendants alone 
was not maintainable and was bad for non-joinder of parties ; that 
the plaintiff himself owned muaji right over five biswas till the 

*Pirst Appeal IsTo. 248 of 1911 from a decree of Pitambar Joshl, Second 
Additional Judge of Moradabad, dated the ISth of MarcL, 1911. * 

(1) (1905] 1. L. E., 33 Oak., 998. 
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21st of December, 1908, on which date 4| biswas were auctioned ofi 
and half a biswa was still held by him; that a large part of the claim 
is barred by limitation ; that the amounts of rental and quantities 
of zamindari rights as mentioned by the plaintiff were wrong, and 
that the claim about interest was wrong. The court below dis- 
mfeed the suit. The plaintiff appealed. 

Mr. jSf. A, Haidar, for the appellant, relied on Hurmuzi 
BigufJfi V. Hirdayuarciin (1), Ghurarfiarit v. Balli (2), Lalluhhai 
V. Naran (3) and Jagarnath Per shad Singh \ Kharach Lai 
(4) and submitted that the malikana being a charge on pro- 
perty the whole amount was recoverable. Article 132 of the 
Limitation Act was applicable. 

The Hon’ble Dr. Tej Bahadur Supru, for the respondents, 
contended that the claim, except that for three years, was barred 
by limitation. He relied on Kallar Roy v. Qanga Pershad 
Singh (5). 

Mr. S. A, Haidar was not heard in reply. 

Griffin and Chamier, JJ.:— This is a plaintiff’s appeal arising 
out of a suit to recover eleven years’ arrears of malikana. The 
plaintiff asked for a decree against the property, on which, he says, 
the malikana allowance was chargeable. The court below has 
given him a decree for Es. 57-3-4 only. In appeal to this Court it 
is pointed out, on behalf of the appellant, that the court below, in 
making its calculation, has made an obvious mistake and that the 
sum due to the plaintiff appellant on the basis adopted by the court 
below should be Rs. 262-12-5, to which should be added Es. 18-0-0 
on account of bhent The defendants respondents have filed 
objections, and it is contended on their behalf that the suit is 
barred by time. Reliance is placed on Kallar Roy v. Qanga 
P&TBhad 8i/nqh (5). In that case the learned Judges refused 
to apply the provisions of article 132 of the limitation Act, the 
r^son being that in the particular case before them the plaintiff 
had not asked for a decree against the property chargeable with 
malikana. In the present case the plaintiff asked for a decree 
against the property, although the court below has not granted 
it. The explanation to article 132 leaves no doubt as to the period 

(1) (1880| I. L. E., 5 Calc., 921. { 3 ) (1882) I. L. B., 6 Bom., 719. 

(2) (fe87) I. L. E., 9 All., 591. (d) (1905) 10 C. W. N., 151. 

(5) (1905) I. L. B., 33 Calc., 998. 


ALLAHABAB^ 


187 


Toil. XXST.] 

of limitation applicable to suits of this nature. We allow the appeal 
so far that in lieu of the decree for Rs. 57-3-4 passed by the court 
below we substitute a decree for Bs. 280-12-5. Parties will pay and 
receive costs in proportion to failure and success in both couri'^. 
The cross objections are dismissed with costs. 

Appeal allowed. 


Before Sir Benry Richards, Knight^ Chief Justice^ alid Ifr. Justice Banerji. 

AHAHT DAS (Dkietoakt) v UDAI BHAH PAEGAS CPuAiKTiPr) » 

Civil procedure Code (1908), sectim 11 — judicata — Tmo smis, one judge* 
meM and two decrees — Two appeals of which om €d>ates before the other is heard. 

A plaintifi instituted, on the same day and in the same cour% two suits, in 
each of' which the claim was for a declaration that;h 0 was the mahant of a oer- 
tain rmth. The one was against defendant A only, the other against defendants 
A and 8. Both suits were decided by a single judgement, but a separate 
decree was framed in each. In the former suit A appealed. In the latter B 
appealed, hut A did not. Pending A’s appeal S died and his appeal abated 
and the judgement in the case became final. Bdd that the hearing of 
app^ was barred. Zaharm v, Bdm (1) follow^. 

Ik this case two suits- were instituted in the court of the Subor- 
dinate J udge of Gorakhpur apparently on the same day. The plaint- 
iff in both suits was mahant Udai Bhan Pargas alias Angan Das. 
In one suit the defendant was Anant Das ; and in the other Anant 
Das and Sundar Das. In both suits the plaintiff claimed a declara- 
tion that he was mahant of a certain math. In the latter suit the 
claim was as follows:— "‘The plaintiff's title and the defendants* 
want of title may be established, and it may be declared that the 
plaintiff is entitled to receive the papers and the box aforesaid. The 
box and the papers detailed below may be awarded to the plaintifil** 
In the earlier part of the plaint the plaintiff stated ""but as both the 
defendants deny the plaintiff's title, he brings this claim against both 
the defendants in respect of a box which contains papers, documents, 
etc., . . . and which Sundar Das the defendant has taken back 
after the institution of this suit without the plaintiff's knowledge." 
Both the suits were tried together, and amongst the issues framed 
were the following:— "Ts the plaintiff of Karan Das, and was 
he appointed mahant ? Has the plaintiff s right to sue ? What 
is the custom relating to the mahantsMpf and was the plaintiff 

• App^ Ho. 131 of 1911, from a decree of Harbandhan Lai, AdditiomI 
Subordinate Judge of Gorakhpur, dated the 26th of January, 1911. 

(1) (1910)1. D.B., 33 AU, 51. 
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appomted according to that custom ? » The result was 

tLt in the suit in which both Anant Das and Simdar D^ 
were defendants there was a decree against both declaring the 
plain tiff 3 title. From that decree Sundar Das appealed, but Anant 
Das did not. This appeal, however, abated, Sundar Das having 
died, and no steps having been taken within time to bring his 
legal representative on to the record. The decree, therefoie, in this 
case, became final. In the other case Anant Das appealed, but 
whekthe appeal came on for hearing a preliminary objection was 
raised to the effect that the decree in the first case having become 
final operated as reS judicata in regard to this appeal. 

The Hon’ble Dr. Sundar Lai and Munshi Oovind Prasad, for 


the appellant. 

Dr. Satish Chandra Banerji and Munshi Iswar Bar an, for the 
rrapondent. 

Eichabds, 0. J. and Banbeji, J.- A preliminary objection has 
been taken to the hearing of this appeal on the ground of res judi- 
cata. It is necessary shortly to state the facts in order that it 
may be understood how the question arises. Two suits were 
instituted in the court of- the Subordinate Judge of Gorakhpur 
apparently on the same day. The plaintiff in both the suits was 
mahant Udai Bhan Pargas alias Angan Das. In the present suit 
Anant Das was the only defendant. In the other suit the defend- 
ants were (1) Sundar Das and (2) Anant Das, the appellant in 
this appeal. In both suits the plaintiff claimed a declaration that 
he was the mahant of a certain math. In the suit in which both 
Sundar Das and Anant Das were defendants the claim was as 


follows : — 

“The plaintiffs title _and the defendants' want of title may be 
established and it may be declared that the plaintiff is entitled to 
receive the papers and the box aforesaid. The box and the papers 
detailed below may be awarded to the plaintiff” 

In the earlier part of the plaint the plaintiff stated “but as both 
the defendants deny the plaintiff’s title, he brings this claim against 
both the defendsmts in respect of a box which contains papers, docu- 
ments, etc., , . . ; . and which Sundar Das, the defend- 

ant, has taken back after the institution of this suit without ^the 
plaintiff’s knowledge.” - ■ 
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^ Both the suite were tried together in the court beiow and 
amongst the issues framed were the following : — the plaintiff 
chela of Klaran Das and was he appointed mahant ? Has tie plaint- 
iff a right to sue ? What is the custom relating to the mahantship^ 
and was the plaintiff appointed mahant according to that custom ? 
These issues were decided in favour of the plaintiff Th^ result 
was that in the suit in which both Sundar Das and Anant Das 
were defendants, there was a decree against both the defendants, 
declaring the plaintiffs title, after the issues to which we have 
referred had been decided. From the decree in that suit Sundar 
Das alone appealed, but Anant Das did not prefer an appeal The 
appeal of Sundar Das abated by reason of the fact that after his 
death no steps were taken to bring his representatives on the 
record within the time allowed by law. Anant Das, however, did 
appeal in the suit out of which the present appeal arises, which, as 
we have already mentioned, was decided at the same time as the 
other suit, and by one and the same judgement. We must here 
mention that, although both suite were disposed of by the same 
judgement, separate decrees were drawn up in each case. 

The respondent now by way of a preliminary objection con- 
tends that the appeal of Sundar Das having abated and Anant Das 
not having appealed from the decree in that suit, there is now a 
binding decree against him unappealed from. The appellant 
Anant Das, on the other hand, contends that section 11 of the 
Code of Civil Procedure, which deals with res judicata, does not 
apply to ,the present case, because the two suite were tried together 
and disposed of by one judgement on the same day, and secondly, 
because in any event, in the suit in which both Sundar Das and 
Anant Das were defendants, the real question was the title to the 
particular property mentioned in the plaint in that suit, and that 
therefore the decree which was given in that suit cannot be said to 
operate as res judicata on the question of the title to the property 
in dispute in the suit out of which the present appeal arises. 

Section 11 of the Code is as follows ‘‘No court shall try any 
suit or issue in which the matter directly and substantially in issue 
has been directly and substantially in issue in a former suit bet- 
ween the same partis, or between parties under whom they or any 
of them claim, litigating under the same title, in a court competent 
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to trv such subsequent suit, orthe suitin *h suchissue hy been 
subsequently raised, and has been heard and finally decided by 

'''''^Wpknation(l) “former suit” is defined as denoting a suit 
which has been decided prior to the suit in question, whether or 
Bot it was instituted prior thereto. _ It cannot one — t be 

contended that the decree m the suit in which both Sundai Das 
Bnd Anant Das were defendants has not now become final as 
Igainst Anant Das. Beyond all question the issue as to whether 
tL plaintiff was or was not the mahani was decided in that suit 
and we are now called upon to decide the same issue in the present 
appeal The result might be that if we were now to hear the 
'appeal, there would be one binding decree declaring that Udai 
Bhan was the mahant, and another equally binding decree declar- 
ing that he was not, both decrees being in suits to which Anant 
Das was a party. It seems to us that it was to prevent anomalies 
of this description (amongst other reasons) that section 11 was 
enacted. No doubt it is somewhat unfortunate in the present case 
that the appellant is unable to have the question decided by this 
Court by reason merely of the fact that he did not appeal against 
the decree in the other suit. This view of the rule of res judicat i 
was taken in the Full Bench case of Zahar ia v. Delia (1), a decision 
which is of course binding on us. 

We accordingly dismiss the appeal with costs. 

A'oiQeal 


E&fore Mr, Justice Sir George Knox and Mr, Justice Muhamrmd Bafig, 
KUNWAR sen ahd othees (DefbndantsJ v. JWALA PEASAD and othebs 
(Plaintiffs) * 

Ad Bo* XIX of 1873 {Borth-Western Provinces and Ottdh Land Bevefuie Act), 
festions 146, 148 and 167—'' Proprietor ''^Mortgage hy miiafidar— NaZe of 
mahal for defaidt in payment of GovernTmnt revenue’— Bights of purchaser 
and mortgagees of the imiafi.. 

IVEere eertain mmfida^s, whosQ rights as such accrued before the year 
1870, and were not shown to have been created by the zamindars of the rnahal 
in which the muafi land in question was situate, executed a usufructuary 
mortgage c! such land, and thereafter the rnahal was sold for default in 


« Second Appeal Ho. 152 of 1912 from a decree of H. Dupernex, District 
Judge of Earrukhated, dat^ the 14th of December, 1911, reversing a decree of 
Gauri Shankar, Subordinate Judge of Patehgarh, dated the 16th of May, 1911, 
(1) (1310) I. L. R., 33 AH, 5.1, 
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payment of O-oTeunment revenne, it was lidd that tLe rights of the mortgagees 
were not extingnished in favour of the pnrohaser. 

The facts of this case were as follows : — 

The plaintifife brought a suit for the recovery of money or for 
possesion on two mortgages in respect of land belonging to defen- 
dante 1 to 3. The m ihtil in which the land in question was situate 
was sold for arrears of revenue on the 24th of December, 1892, and 
purchased by one Jagan Bihari Lai, who again sold all his rights in 
the property to one Tara Ohand, who was represented by defendants 
4 to 6. These defendants contested the suit of the plaintiflFs on 
the ground that they were the exclusive owners of the property 
having derived their title from Jagan Bihari Lai, to whom the whole 
maJml was sold at auction in default of arrears of revenue, and 
that even if defendants 1 to 3 (mortgagors) and the plaintiffs had 
any right as co-sharers, their right was extinguished after the sale 
of the property, in view of the provisions of section 167 of Act 
XIX of 1873. The first court, relying upon sections 146 and 148 
of Act XIX of 1873, held that the plaintiflfs were entitled to a decree 
for recovery of possession of the land in dispute. The lower 
appellate Court, however, found that the land in dispute was 
really land and that no exproprietary tenancy had been 

created so far as the occupiers of the n’%nhar land were concerned, 
and held that the plaintiffs’ rights in the land were in no way 
affected by the sale of the mcthal and gave the plaintiffs a decree 
for sale of the mortgaged property. The defendants appealed. 

The Hon'ble Dr. Tej Bahadur Sapru (with him Munsbi Gul- 
mri Lai), for the appellants ; — 

As the entire proprietary rights in the village were sold the 
mortgage in suit was extinguished and could not be enforced. 
The land in dispute is described in the wajib-uL-arz as being sir 
bila lagan hataur malikana wa bila mundarja khewaf. The 
word ‘proprietor * used in section 146 of Act XIX of 1873 was not 
used in any restrictive sense, and under the provisions of that 
section all proprietors and the entire mahal were liable for the 
revenue for the time being assessed on the maliaL And the 
entire ma^aZ having been sold in default of arrears of revenue the 
rights of the mortgagees came to an end and the first court was 
right in dismissing the plaintiffs’ claim in view of the provisions 
of section 167 of Act XIX of 1873. 
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Dt. Satish Ghandra Banerji, for the respondents, was not 

Muhammad KAFi(!,JJ.:-Th«pl™»o ^ 

out of which this second appeal has arisen describe themselves as 
mortgagees from certain persons whom they have arrayed as defend- 
Its 1 to 3 It appears that the mahal in which the land m dispute 
'is situate was sold for arrears of revenue which were due from the 
muAaf. On the 24th of December, 1892, the ma/iai was sold at 
a revenue sale and purchased by one Jagan Bihari Lai. Jagan 
Bihari Lai in turn sold all the rights he had purchased to one 
Tara Chand and defendants 4 to 6 are the representatives in in- 
terest of Tara Chand. The mortgagees are now seeking to enforce 
their rights and ask that the mortgage money may be awarded to 
them by sale of the mortgaged property. The suit was defended 
only by defendants 4 to 6. The contention is that as the whole 
of the mahal, including the area in dispute, was sold to Jagan 
Bihari Lai, even if defendants! to 3 and the plamtififs had any 
right as co-sharem, that right became extinct under section 167 
of Act XIX of 1873. The land in dispute, they say, though known 
as grove land, is not actually a grove, but has been actually under 
cultivation from a long time prior to the execution of the mort- 
gage set up by the plaintiffs. The Subordinate Judge of Farrukh- 
abad, before whom the suit came in the first instance, relying 
upon sections 146 and 148 of Act No. XIX of 1873, held that the 

plaintiffs might be granted a decree for recovery of possession of 
the land in dispute. In appeal the learned Judge found that the 
land in dispute was really nankaT land and no exproprietary 
tenancy had been created so far as the occupiers of the nankar 
land were concerned. He further held that their rights in the 
land were in no way affected by the sale of the zamindari. He 
therefore decreed the suit, against the first three defen^nts, for 
recovery of possession of the land in suit by the plaintiffs as 
usufructuary mortgagees of these defendants interests as expro- 
prietary tenants of the land in suit, for Es. 800-0-0. But he dis- 
missed the r^t of the suit. Defendants 4 to 6 have appealed to 
this Court and they again contend that as the entire proprietary 
rights in the village Neknampur were sold, the mortgage in suit 

was extinguished and could not be enforced. 
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Apparently the confusion into which the Subordinate Judge fell 
arose from the words in which the land in dispute is described in 
the wajib-ul-arz at the settlement of 1870. There the land is set out 
as being sir, Mia lag ini hcUcmr malikana wa bila mundarja 
khewatf and it has been strongly argued before us that the terms 
used in sections 146 and 148 of Act XIX of 1873 justify the con- 
tention. It is true that in section 146 it is said that in the case 
of every inahul the entire mahal and all the proprietors jointly 
and severally shall be responsible to Government for the revenue 
for the time being assessed on the mahal, and that section 148 
provides that any sum not so paid becomes thereupon an arrear of 
revenue and the persons responsible for it become defaulters. We 
are also referred to section 53 of the same Act. The learned counsel 
was asked whether he could produce any precedent in support of his 
contention that persons in a mahal who are generally known by 
the term muafidars and are, as in this case, persons who are not 
entered as payers of revenue to the Government for the time being, 
are, in the event of the mahal falling into arrears of payment of 
revenue, responsible for payment under section 146 and their 
rights, if the mahal is brought to sale, extinguished in favour of 
the seller. The rights of the mortgagors in the present case were 
rights which came into existence before the settlement of ■*1870. 
It is not shown, and it is in the highest degree improbable, that 
they were rights created by the zamindars who were responsible 
for the arrears under which the mahal in which the property in 
dispute was situate was brought to sale. In our opinion the word 
‘proprietor’ used in sections 146 and 148 refers only to thc^ 
who in the wajib-ul-arz are set out as being the persons on whom 
the revenue has been at the time of settlement assessed jointly or 
severally. The wajib-ul-arz of 1870 shows no such payment of 
revenue by the mortgagors in the present case. The contention 
raised in this appeal is in our opinion without force, and the view 
taken by the learned Judge is the correct view. It is not for us 
in the present case to say what precise position the mortgagee held 
in the mahal. All that we have to decide is what rights were 
sold in default of arrears of revenue. The appeal fails and is 
dismissed with costs., . . . . . 

^ * - Af f ml dismissed. 
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Befon Mr. Justice Sir Harry Griffln and Mr. Justice Chamier 
BIHAEI liAL AHD OTKBBS (Dbi’bkdastb) t). MAKHDUM BAKHSH akd 
o,SsfpB.xHTi.BS) ^0 ALm-TJLtAH KHAN axx0 oxhbbs {Dk.~b)*. 
EvidJce-Mortgage-Becital of receipt of cous^eraiwi-Becttal admsMe as 
agaimt represmtaiives of original mortgagor, 
mu that the admission of the receipt ol consideration contained in a mort- 
gage deed is admissible in eyidenoe against the representatives m interest o 
^ orieinal mortgagors. Brajeshware leshaUr v. Budhanuddt (1), Hawal 
V. BakuLr SingU (2) and Abdul Majid v. MaUub Ali (3) foUowed. 
MavoUr Sinyhv.Sumirta Kuar (4) not foUowed. Bis ieswarDayal v. HM. 

161. eLrpkeJ.n^’.PurmeshuarDayalDubeyi6)ma BaMm Jan B^. 


Y. Imam Jan (7) doubted. 

The facts of this case were as follows 

This was a suit upon a mortgage made by one Najaf Khan in 
favour of an ancestor of the plaintiS in May, 1868. The first 
set of defendants are the heirs of Najaf Khan. The second set are 
purchasers after the mortgage of various portions of the mort- 
gaged property. The mortgage purported to have been made in 
consideration of a sum of Bs. 22 due on a prior mortgage of 1887 
and two sums said to have been paid just before and just after the 
execution of the deed. The courts below held that the payment 
of these two sums had not been proved, but that the mortgage 
was good for the sum of Es. 92 and interest thereon. The 
evidence that the last mentioned sum was due upon a prior 
mortgage ccmsisted of a recital in the deed in suit and the produc- 
tion by heirs of the mortgagor of the earlier deed, which does not 
bear emiorsement showing that it had been paid off. 

The court of first instance decreed the claim to the extent men- 
tioned, and this decree was affirmed in appeal by the District 
Judge. The defendants appealed, contending that the recital in 
the mortgage deed of receipt of consideration was not admissible 
as regarcb tiiem. 

The HonTile Munshi Oohd Prasad (with him Munshi Harihans 
SaAai), for the appellants, submitted that such a recital was no 


• SeetmA Appeal No. 24 of 1912 from a decree of B. J. Dalai, District Judge 
of Jaunpur, dated thie 30th of November, 1911, ccmfirming a decree of Debi Brasad 
Chatnxvedi, Second Additional Munsif of Jaunpur, dated the 6th of September, 
1911. 

(1) (IMO) I. Ii. E, fi Oak., 268. (4) (1896y I. L. R, 17 All., 428. 

(2) (1912) 10 A. Ii. J.. 390. (6) (1907) 6 0. L. J.. 659. 

(8) F. A. No. 129 of 1911. (6) (1907) 6 0. L. J., 663. 

(7) (1911) 17 O.L. J.. 173, 
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eTidence against a purchaser of property and should be proved isis 
against him. He relied on Manohar 8ingh v. Sumirta Kuar (1)/ 
BrajeshewaTe PesTiahar t. Bvdhanvddi (2), Ghurphehni t, ». 
Pwrmeshwar Dayal Duhey (3), Bisheswar Dayal v. Harbans Baeh«h. 
S€i>hay {^) and Rahim Jan Bihi t. Imam Jan{p). 

Mr. 5i. A Haidar, for the respondents, cited Lalah Singh 
V. Ajudhia Prasad (6). 

The Hon'ble Mnnshi Gokul Prasad, replied. 

Gbiffin and Ohamieb, JJ. : — This was a suit upon a mort- 
gage made by one ISTaiaf Khan in favour of an ancestor of the 
plaintijBF in May, 1868. The first set of defendants are the heirs of 
Najaf Khan. The second set are purchasers after the mortgage of 
various portions of the mortgaged property. The mortgage pur- 
ports to have been made in consideration of a sum of Rs. 22 due 
on a prior mortgage of 1867 and two sums said to have been paid 
just before and just after the execution of the deed. The courts 
below have held that the payment of these two sums has not been 
proved, but that the mortgage holds good for the sum of Es. 92 
and interest thereon. 

The evidence that the last mentioned sum was due upon 
a prior mortgage consists of a recital in the deed in suit and 
the production by the heirs of the mortgagor of the ea-rlier deed 
which does not bear any endorsement showing that it had been 
paid oiBF. 

In second appeal it is contended that the recital in the deed is 
not admissible in evidence against the defendants. The defend- 
ants appellants rely upon the decisions of this Court in Manohar 
Singh v. Sumirta Kuar (1) and the decisions of the Oaicutta High 
Court in Brajeshware PeshaJcar v. Budhanuddi (2), Ghur- 
phekni v. Purmeshwar Dayal Duhey (3), Bisliesivar Dayal v. 

Harbans Sahoy (4) and Rahim Jan Bihi v. Imam Jan (5). 

The first of the Oaicutta cases is no authority for the proposi- 
tion that a recital of the receipt of consideration contained in a 
.mortgage is not admissible in evidence against a subsequent trans- 
feree of the property. On the contrary, the Chief Justice, the only 

(1) (1895) I. L. R., 17 AU., (4) (1907) 6 0. L. J., 659. 

4S8. 

(2) (1880) I. L. R., 6 Oalo., (5) (1911) 17 0. L. J., 173 

268. 

(3) (1907) 6 0.Ii.J.,663. (6) (1912) 10 A.ri. J.;m 
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one of the three Jndges who discusses the question at all, shows at 
.page 278 of the report how the mortgagor’s admission of the receipt 
of consideratioii was admissible against a subsequent purchaser of 
the property. The statement at the foot of page 277 of the report, 
that a rmtal in a deed is not evidence against third persons must be 
read in conjunction with what follows. This seems to have been 
overlooked by the learned Judges who decided the case of MaTho- 
har Singh v. Sumirta Kncif (1). In the last mentioned case and 
in the case of Bisheswar Dayal v. Earhans Sahay (2) the ques- 
tion was whether the admission by a mortgagor of the receipt of the 
consideration contained in a deed was admissible in evidence 
against subsequent auction purchasers of the property. That ques- 
tion does not arise in the present case. There may be, we do not 
say that there is, some ground for distinguishing between the case 
of an auction purchaser and the case of mortgagee or a purchaser 
by private treaty. In the case of GJmrphekni v. Furmeshwar 
Dayal Duhey (3) all that was held was that an admission of the 
receipt of consideration made by a mortgagor was not admissible 
against her step-daughters who, however, did not claim title under 
her. That decision has no bearing upon the present case. In the case 
of Rahim Jan Bibi v. Imam Jan (4) it was held that the recital 
of the receipt of consideration contained in a hibabUewaz was not 
admissible against his daughter after his death. If, as seems to 
have been the case, the daughter was one of his heirs, we think that 
the correctness of the decision is open to doubt, for under section 
21 of the Evidence Act an admission is relevant and may be proved 
as against the person who makes it or his representative in 
interest. 

In Nawal Eunwar v. BaJchtawar Singh (5) it was held that 
a redtal in a mortgage deed that a certain sum was due 
to the mortgagee was admissible in evidence against a sub- 
sequent purchaser, by private treaty, of the property mortgaged, 
and in Abd^ Majid v. MahbvJ) Ali (6) it was held that a recital 
of the receipt of consideration contained in a deed of mort- 
gage was as much binding upon his heirs as upon the mortgagor 
Mmsdl 

(1) (1895) I Ii. B., 17 AIL, 428. (4) (1911) 17 0. L. J., 173 

(2) (1907) 6 0. n. J., 659. (5) (1912) 10 A. L, J., 390. 

(3) (1907) 6 O. L, 653. (6) Ho. 129 of 19|1. 
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It seems to us that the decisions in the two last mentioned cases 
are in reality supported by the decision in Brajeshware PesJiahar 
V. Budhanuddiy and we must hold that the admission of the re- 
ceipt of consideration contained in the mortgage deed now in suit 
is admissible against the defendants appellants, who are repre- 
sentatives in interest of the original mortgagor. 

It is not for us in second appeal to consider the value of the 
admission, but we may say that it receives in our opinion strong 
support from the production of the deed of 1867 which bears no 
signs of having been paid off. 

For the above reasons we dismiss the appeal with costs. 

Appeal dismissed. 


JBefore Mr, Jmiice Sir Harry &riffin and Mr, Justice Ghamier. 

RAM OHANDRA ajsd others {Defshbahts) ADI MUHAMMAD akb 
OTHERS (PBAIKTIPFS) A35TB KAMARUDDIN BEG- (Pbo fobmI bbfenbaht)*. 
Muhammadan law^Waqt — Eight of Muhammadans to worship in mosgues — 

Suit by individual MuhamiTMidam whose right is infringe — Giml Proce- 
dure Code (1908), order J, ride 8. 

Every Mubammadan who has a right to use a mosque for purposes of devo- 
tion is entitled to exercise such right without hindrance and is competent to 
maintain a suit against anyone who interferes with its exercise, but if he brings 
his suit in his personal capacity and not on behalf of the whole Muhammadan 
community, the decision will be binding only as between the plaintiff and the 
defendant and cannot be taken advantage of by, or be binding on, the Muham- 
madan community in general, Jawahra v, AMar Husain (1) and Hasondhay 
V. Muhammad Mu Hasar (2) followed. 

The facts of this case are folly set forth in the judgement of the 
Court. 

Pandit SJiiam Krishna Bar, for the appellants. 

Maulvi QhuLam Mnjiaba and Munshi Muhammad Ishaq^ 
for the respondents. 

Griffin and Ohamier, JJ. : — The plaintiffs in this case, who are 
Muhammadans, allege that in the time of the Muhammadan kings a 
mosque and some houses were built in the town of Agra ; that from 
that time the Muhammadans have always worshipped in the 
mosque and the property has all along been waqf ; that some time 

♦ Second Appeal Ho. 405 of 1912 from a decree of H. W. Lyle, District Judge 
of Agra, dated tbe 6th of January, 1912, oonffrming a decree of Muhammad 
Amanul Haq, Additional Munsif of Agra, dated the 25th of Eebtuary, 1911. 

(1) (1884) D Ii. B., 7 All., 178. (2) (19U) I. D, B., BS All., 660. 
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before 1875 the mutawalU of the property mortgaged ^ it to some 

Hindus, but in a suit brought in the court of the Subordinate Judge 

in 1875 it was declared that the property was waqf and the Muham- 
Arnmurn^ DiadaiK continued to worship in the mosque as before ; that the 
piaintifife had received information that the fifth defendant, when 
in charge of the mosque, transferred it to an ancestor of the defend- 
ants 1—4 who are Hindus ; that this mortgage was mvalid and 
notwithstanding the mortgage the Muhammadans continued to use 
the mosque as before; that defendants 1—4 instituted a suit against 
six Muhammadans in 1907 and obtained a decree, in execution of 
which they attempted to take possession of the property on the 
20th of March, 1910, but the plaintiffs refused to deliver possession 
alleging themselves to be in possession of the property like other 
Muhammad-ns. The plaintiflfe say that the cause of action accrued 

- to iaem on le 20th of March, 1910, and they pray for a declaration 

» that the property is waqf ; that it was intended to be used as a 

place of worship by all Muhammadans; that it was not transferable, 
and that defendants 1 — 4 had acquired no title to the property. 
The defendants denied that the property was a mosque or that it 
had been used by the Muhammadans as such. They pleaded that 
the suit was barred by section 11 of the Code of Civil Procedure, 
and also limitation. They pleaded further that the right of the 
Muhammadans, if any, was barred by the long continued adverse 
possession on the part of the defendants and their predecessors. 
Both the courts below have come to the conclusion that the property 
now in suit is part of the property which was in suit in 1875 and 
that the defendants have failed to prove adverse possession for 
more than twelve years. The District Judge says that the defend- 
ants may have been in possession of the property off and on, but 
they have not held possession continuously for the requisite period. 
We must accept these findings. There is nothing to show that the 
Muhammadans who were made defendants to the suit brought by 
the present defendants in 1907, were sued as representatives of 
the Muhammadan community or that the present plaintiffs in any 
way claim under them or are bound by the decision pronounced in 
that suit. 

The only question which admite of any doubt is whether the 
present suit is maiutainable. We have been referred to a large 
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number of decisions of this and other High Courts, and it is con- 
tended that such a suit as this cannot be maintained unless it is 
instituted under order 1, rule 8, of the Code of Civil Procedure, 
and that individual. Muhammadans are not entitled to reliefs such 
as are claimed in the present suit. There can, we think, be no 
doubt that a suit of this nature might be brought on behalf of the 
Muhammadan community, and we think that if the defendants had 
raised the question in the court of first instance, the Munsif might 
well have said that in the exercise of his discretion he would not 
give a declaratory relief unless the plaint was amended and the suit 
was brought on behalf of the whole Muhammadan community. 
There has been a great deal of litigation about this property and it 
would have been well if the suit had been so constituted as to put 
an end to all disputes once for all. It is difficult to see how the 
decision arrived at in the present case could be taken advantage of 
by, or be held binding on, the Muhammadan community in general. 
But it seems to us that on the authorities we are bound to hold 
that the plaintiffs are entitled to maintain the suit. In the case of 
Jawakra v. Akbar Husain (1) it was held by a Full Bench of five 
Judges that every Muhammadan who has a right to use a mosque 
for purposes of devotion is entitled to exercise such right without 
hindrance and is competent to maintain a suit against anyone who 
interferes with its exercise, irrespective of the provisions of sections 
30 and 539 of the Code of Civil Procedure, 1882. In the present 
case the defendants interfered with the rights of the plaintiffs and 
attempted to turn them out of the mosque. We are bound to follow 
the decision of the Full Bench, which has been followed in other 
cases, and we must, therefore, hold that the plaintiffs are entitled to 
maintain this suit. There are other cases in this Court in which 
the Full Bench decision was followed, the latest case being that of 
Dcisondhay v. Muhammad dbu Nasar (2). The relief claimed by 
the plaintiffs is perhaps a little wider than it should have been. 
But the defendants did not object to the form of relief claimed in 
the court of first instance, nor in the grounds of appeal to the lower 
appellate court did they contend that the suit should have been 
instituted under order 1, rule 8. The decision in this case will, as 
the District Judge has observed, be binding only as betweMi the 
(1) (1884) I. L. R., 7 All., 178. (2) (1911) I. h. B,, 33 AIL, m 
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jg g plamtife and the defendants. In these circumstances we do not 
_ f.hmV it necessary to interfere with the decree. The appeal is 

dismissed witli costs, 

w. Appeal dismissed. 

Mm Mosam- ■ 

" mm ' 

Before Mr, Justice Sir Harry Griffin and Mr . Justice Ghamier. 

191S HABI HASAN KHAN (Prj^iiiTrB'E’) u, PATI RAM {Befekdakt.) * 

Ad [LocaJ) Ho, II of 1901 {Agra Tenancy Act), section 4, chapter X “ Land ” 

W^uary, 14. Besumption of rmt^ree grants^Grove-land ^Suit for resumption of grove^ 

land not maintainable in B&^&nue Court, 

Held tk&t grove-land not being ‘‘land held for agricultural purposes ’ ’ witbin 
tbe of section 4 (2) of the Agra Tenancy Act, 1901, nor “land »» within > 

themeaningof Chapter X of the Act, no suit will lie in a Revenue Court for 
resumption of a rent-free grant of grove-land. Sheo Mdngal v. Sardar Singh 
(1) and Megh Singh v. Hazar Fatma (2) referred to. 

This was a suit under sections 150 and 154 of the Agra Tenan- 
cy Act, 1901, for resumption of a rent-free grant. The plaintiff 
alleged that the grant was made for the performance of a specific 
service in connection with the Eoli, which he no longer required. 

The court of first instance (an Assistant Collector of the first class) 
decreed the claim. On appeal, however, this decision was reversed 
by the District Judge, on the ground that the land, being grove- 
land, was not * land held for agricultural purposes’ within the 
meaning of section 4 (2) of the Tenancy Act, and was not ‘land ' 
within the meaning of the word as used in Chapter X of the Act. 
The suit was accordingly dismissed. Thelplaintifif appealed. 

The Hon’ble Dr. Te§ Bahadur Sapru and Maulvi Muhammad 
RahmatuMah^ for the appellant. 

Munshi Qovind Prasad, for the respondent. 

Gbiffin and Chamieb, JJ. : — This was a suit under sections 150 
and 154 of the Tenancy Act for resumption of a rent-free grant. 
The plaintiff alleged that the grant was made for the performance 
of a specific service in connection with the Eol% which he no longer 
required. The Assistant Collector decreed the claim, hut on appeal 
his decision was reversed on the ground that the land, being grove- 
land, was not ‘land held for agricultural purposes’ within the 

•Secxmd Appeal No. 413 of 1913 from a decree ofF. E. Taylor, Bistrict 
Judge of Bai»01y, dated the 2fth of February, 1912, reversing a decree of Abdul 
Had! Khan, Assistant OoUector, First Glass, of Bareilly, dated the 4tli of 
September, 1911. 

(1) (1909)6A.Ii. J.,749. 


(2) Select Beoisions of 1911, No. 4. 
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meaning of section 4 (2) of the Tenancy Act, and was not * land’ 
within the meaning of the word as used in Chapter X of the 
Act. 

In the papers prepared at the settlement of 1836 and 1872 the 
land was recorded as held under a service grant, and during the 
current settlement it is recorded as a rent-free grant, and the 
wajib-uharz says that the land shall be held subject to the service 
to be rendered at the Holi, 

The District Judge has not recorded a definite finding that the 
land is held rent-free on account of the service, but on the evidence 
no other conclusion is possible. 

The plot however is a grove, apparently a mango grove, and has 
been recorded as such at all the three settlements. ‘ Land ' is defined 
in the Tenancy Act as land let or held for agricultural purposes. 
The latest reported opinion of the Board of Kevenue is that a grove 
is not ‘land’ as defined in the Act^ — see Megh Singh v. Nazar Fatma 
(1), where a previous decision of the Board regarding a guava grove 
was considered and distinguished In Sheo Mangal v. Sardar 
Singh (2) two Judges of this Court doubted whether a grove was 
land within the meaning of the definition contained in the Act 
but the question was not definitely decided and, as far we are aware, 
never has been decided by this Court. 

It is impossible to say whether the plot was a grove when the 
grant now in question was made ; but, assuming that it was not 
then a grove, it has been a grove since 1836, and it must be pre- 
sumed that if the trees were not standing on the land at the time 
of the grant they were subsequently planted with the consent of 
the proprietor. 

In our opinion land held as a grove, whether on payment of 
rent or not, is not land held for agricultural purposes, and we can 
discover no reason for holding that the word ‘ land ’ is used in 
Chapter X of the Act otherwise than in the sense indicated by the 
definition. 

In this view it must be held that the suit was not maintainable 
under Chapter X of the Act, nor would it avail the plaintiflf if we 
were to treat the suit as one for ejectment of a tenant, for a rent- 
free grantee is not a tenant as defined in the Act. 

(1) Moot Beoisionfl of 1911, ijo. 4, (3) (1909) 6 A. Ii. J., 749. 


1913 


Hadi Hasah 

ITwAir 

pA!Ef Bam. 


202 


the inbun law bbpobts, 


[VOL. XXX.V. 


1918 

jBtoi Mmms 
'■Ea4s 

1913 

17. 


It appears to us that if the plaintiff has any remedy it is by 
way of a suit in a civil court. The appeal is dismissed with costs. 

Appeal dismissed. 


Before Sir Smry Bkhards, Kmglify Chief Justice, and Mr. Justice Banerji. 

GOBABDHAH SAHI and anothbb (Bbfbndants) v . JADUNATH RAI and 
ANOTHSB (PLAnmFFS) AND NAHHU SAHI and othhes (Defendants)* 

Ad m III of mi f Indian Begistration ActJ, section 17 (n)--Mortgage--- Agree- 
ment to relinguish jgoriixyn ofjgrincipal and all interest — Achnowledgement — 
Begistration. 

IBM liiat an agreement executed by a mortgagee after the date of the mortgage 
whereby be relinquisbed a certain part of the principal and all interest, past and 
future, on the mortgage in Heu of certain services rendered by the mortgagor to 
the mortgagee was a document which required registration to make it admissible 
in evidence, and it could not be said to be an acknowledgement of payment within 
the meaning of the exception contained in section 17, clause (n), of the Indian 
B^istration Act, 1877. 

This was a suit for sale upon a mortgage, dated the 21st 
of March, 1900. In answer to the suit pro tanto the defendants 
pleaded that after the mortgage had been executed the mortgagors 
rendered certain services to the mortgagee and that in consideration 
of those services a certain part of the principal and all interest up 
to date and all future interest were relinquished by the mortgagee. 
To prove this agreement a certain docum-ent was tendered in 
evidence. The document was unstamped and unregistered. The 
difficulty as to the stamp was got over by payment of the duty and 
penalty, but the lower appellate Court rejected the document as in- 
admissible for want of registration and decreed the claim in full. 
The defendants appealed to the High Court. 

The Hon'ble Pandit Moti Lai Nehru, for the appellants. 

The Hon'ble Dr. Sundar Lai and the Hon'ble Dr. Tej Baha- 
dmAf Sapru, for the respondents. 

Richards, 0. J., and Baherji, J.— This appeal arises out of a 
suit brought to realize the amount of a mortgage, dated the 21st 
of March, 1900, by the sale of the mortgaged property. The 
defen(knts pleaded that after the mortgage had been executed the 
mortgagors rendered cer tain services to the mortgagee, and that 

Appeal Ho. 480 of 1912 from a deoeree of D, Simpson, District 
Judge of Gorakhpur, dat^ the 16th of January, 1912, confirming a decree of 
JagatHwain, Subordinate Judge of Gorakhpur, dated the 13th of November 

^ "■■■' ■ • : 
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in consideration of those services a certain part of the principal and 1918 
all interest up to date and ail future interest were relinquished by 
the mortgagee. To prove this agreement a certain document was 
tendered in evidence. The document was unstamped and un- Jadusam 
registered. The difficulty of stamp has been fgot over by the 
payment of duty and penalty, but the question of registration 
remains. 

The court below held that the document required registration 
and therefore was inadmissible in evidence. Section 17 of Act No. 

Ill of 1877 (which was the Registration Act in force at the time of 
the execution of the document in question), provides that certain 
document must be registered. A later section provides that docu- 
ments which require to be registered cannot be admitted in 
evidence unless they are registered. Amongst the documents 
requiring registration are all documents of a non-testamentary 
nature which purport or operate to create, declare, assign, limit or 
extinguish, whether in present or in future, any right, title or inter- 
est of a certain value to or in immovable property. There 
can be no doubt that prior to the execution of the document in 
question the mortgagee had a right to realize from the pro- 
perty mortgaged, all principal, together with all interest then 
accrued or that might thereafter accrue due on foot of the 
mortgage. 

It is argued that the document in question comes within the 
exception mentioned in clause (n) to section 17. That clause 
exempts from the necessity of registration any endorsement on a 
mortgage deed acknowledging payment of the whole or any part 
of the mortgage money and also any other receipt for payment of 
money due under a mortgage when the receipt does not purport 
to extinguish the mortgage. In our opinion the document in 
question cannot be said to come within the exceptions mentioned 
in clause (n). The document is clearly an agreement to forego in 
part the plaintiflfe’ rights as against the mortgaged property in 
consideration of services rendered. It cannot in any sense be said 
to be a receipt for the payment of money not extinguishing the 
mortgage in whole or in part. It clearly does extinguish the 
mortgage to the extent of a considerable portion of the principal 
and the whole of the interest. 

?7 
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Under these circumstances vre think that the decision of the court 
helow was correct. We accordingly dismiss the appeal with costs. 

Appeal dismissed. 


Before Mr, Justice Tudball and Mr, Justice Muhammad Bafig. 

RAM OBANDEA NAIK KALIA (Decbbb-holdbb) ». ABDUL HAKIM 

JOSTD OTHBBS (JUBQEMEHT-DEBTOES)* 

CivU Frmdure Code (1908), order XXI, rule Id-^Uxecutim of decree-^Decree 
for nuMey and costs of suit — Transfer of the decree as to costs merely. 

Held that a decree for payment of a sum of money and for costs of the suit 
is one and indiYisible and the decree-holder cannot transfer the decree so far 
merely as it may be a decree for costs, retaining the right to execute the decree 
for the main sum awarded. 

The facts of this case were as follows : — 

One MiisaniiDat Najm-uri-iiissa obtained a decree for dower and 
for costs against the heirs of her late husband Maulvi Farzand Ali. 
The heirs of Farzand Ali appealed to the High Court and the decree 
of the first court was aflSrmed. The appellants were made liable to 
pay the costs of Musammat Najm-un-nissa incurred in the High 
Court. Najm-un-nissa transferred the decree for costs of both the 
courts to the present appellant Earn Chandra Naik Kalia. The 
latter put in an application for execution of the portion of the decree 
transferred to him. The lower court held that the transfer in 
favour of Ram Chandra Naik Ealia was valid, but that he was not 
entitled to put the decree into execution, because, under order XXI, 
rule 16 , the transferee became a joint decree-holder with Musammat 
Najm-un-nissa and as such he could not take out execution in respect 
of his share of the decree. The application was accordingly dis- 
missed. The decree-holder appealed to the High Court. 

Babu Sital Prasad Ghosh (with him Babu J ogindro Nath Gha%- 
dhri), for the appellant, contended that the court below was wrong 
in law in holding that the appellant was a joint decree-holder with 
Musammat Najm-un-nissa. The decree was notan indivisible decree 
but the two portions could be separated. Najm-un-nissa could have 
taken out execution of the decree for costs only and there was no bar 
to her transferee doing the same. The decree for costs had been 
l^sed personally against the heirs of Farzand Ali and Najm-un- 
nissa could have asked for the execution of that decree by arrest of 

♦MrstAppealNo.239of 1912 from a decree of W. R. 0. Moir, District 
ludga of Mirzapur, dated the 16th of April, 1912. 
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those p^sons while in respecc of her decree for dower the assets 
of Farzand Ali in the Lands of his heirs were liable. If, therefore, 
Najm-un-rdssa could have taken out execution separately for the two 
portions of the decree in her favour, her transferee, who obtained 
no interest in the portion of the decree relating to dower could, 
without any legal bar, have certainly done so. 

Mr. Nihal Chand, for the respondents, submitted that order 
XXI, rule 16, contemplated that the whole decree or the whole of 
the interest of the joint decree-holder could be transferred. But if 
it was held that a portion of a decree or a portion of the interest 
of a joint decree-holder could be legally transferred, even then, when 
execution w^ taken out, it could be so done in respect of the whole 
decree only and not of a portion. In the present case the decree was 
for a sum of money and it could not be split up in such a way that 
a portion could be executed at one time and another portion at a 
diflferent time. 

Babu Sital Prasad Gho'sh, in reply, argued that '‘a decree in 
order XXI, rule 16, meant the decree that was transferred, which 
might be the whole or a part of it. By virtue of the transfer Earn 
Chandra Naik Kalia did not become a joint decree-holder. Fora 
joint decree-holder meant the holder of a decree who had an 
interest in every bit of that decree. In the present ease the appel- 
lant had no interest at all in the decree for dower. The decree in 
which he had an interest he had executed in full, so that there was 
no question of the decree being executed piecemeal. The principle 
upon which one joint decree-holder was not allowed to execute his 
share only of the decree was that the court had to safeguard the 
interest of the other decree-holders. In this case the interest of 
no one had to be safeguarded. What the transferee could execute 
he did and the matter ended there. 

Tttdball and Muhammad Rafiq, JJ. This appeal arises 
out of the following circumstances Musammat Najm-un- 
nissa, the widow of one Maulvi Farzand Ali, brought a suit 
against the other heirs of her deceased husband to recover a 
sum of Rs. 97,500 due to her as dower. She also asked for 
the costs of her suit. The District Judge decreed the claim 
in her favour. The judgement ends as follows: — “I, there- 
fore, decree the claim in full with costs and future interest 
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at 6 per cent, per annmn. The decree will be executed against the 

ofMaulviFarzand AJhandnotagainstthepersonal proper y 

of the defendants.” This was also entered in the decree. The 
defendants appealed to this coni- 1. But the appeal was dismissed 

withcoste. Thera was no order in the decree of this Court as to the 

realisation of the costs of this Court from the assets of the deceased. 

Musammat Najm-un-nissa has transferred to the present appellant 
her right to recover costs as against her judgement-debtors. The 
present appellant applied to the District Judge for execution of so 
much of the decree as related to costs. Objection was taken, first 
of all as to the right of the appellant as transferee of a part of the 
decree to put a portion of the decree into execution, and next it was 
also objected that the costs could only be recovered from the assets 
of the deceased Farzand Ali. The lower court has held on a con- 
struction of the decrees that the costs incurred by the plaintiff in 
the High Court are recoverable from the persons and other pro- 
perty of the defendants; that the costs incurred in the court of first 
instance are only recoverable from the assets of the deceased, and 
thirdly, that the appellant was not in law entitled to apply as a 
transferee of a part of the decree for execution of that portion 
only. The transferee has come here on appeal, and it is urged 
that the District Judge has misconstrued the decree and that he 
has erred in law in holding that the appellant as a transferee of a 


part of the decree could not put that portion of the decree into 
execution. In so far as the construction of the decree is concerned, 
in our opinion the District Judge is perfectly correct. As regards 
the second point, assuming that there is nothing in law to prevent 
the transfer of a portion of the decree, and assuming that the trans- 
feree can apply for the execution of the whole decree, in the 
pr^nt case the transferee is not entitled to apply for execution of 
a part of the decree, as the original decree-holder herself could not 
have done so. The decree appears to us to be one and indivisible, 
for recovery of the dower plus the costs incurred in the suit. We 
do not think that the bare fact of a portion of the sum decreed 
being recoverable only from the assets of the deceased makes the 
decree one which could be divided into two separate decrees with 
regard to which the decree-holder will be entitled to execute sepa- 
rately. Eule 16 of order XXI lays down distinctly that in cases of 
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transfer the decree can be executed in the same manner and anb- 
ject to the same condition as if the application were made by such 
decree-holder. In our opinion the application was properly dis- 
allowed and we dismiss the appeal with costs. 

Appeal dismissed. 

Before Sir Henry Richards, Knight, Chief Justice, and Mr, Justice Banerji, 
DALIP SING-H AOT) OTHEES (Defeitdakts) V , KUHDAN LAL ahd othbbs 

(PiAmriPPs) Am> BAKHTA WAR SINGH Aim othees (DEFEHBAisfTS).* 
Hindu Law — Joint Hindu famUy-^ Power of father to bind the family property — 
Father no power to revive a time-barred debt 

Held that the father and manager of a joint Hindu family cannot legally 
revive a time-barred debt and bind the family property to secure its repayment. 
Chandra Dm Singh v. Mata Prasad (1) and Indar Singh v. Sarju Singh [2} 
followed. 

This was a suit for sale on a mortgage bond, dated the 9th of 
February, 1891, executed by Dorab Singh, father of the defendants 
appellants. The mortgagee was one Sham Lai, the predecessor in 
title of the plaintiffs respondents. The mortgage was made for 
Rs. 33,500. The consideration for the bond was Es. 5,000, alleged 
to have been due on account at the date of the mortgage, plus 
Es. 6,500 calculated as interest in advance, and a balance of 
Es. 22,000 paid in cash. This principal amount was made payable 
by instalments extending over 16 years ; no further interest was to 
be charged except in case of default in payment of instalments. The 
Rs. 5,000 due on account had been advanced more than 20 years 
before the date of mortgage. The court of first instance gave a 
decree for the full amount. The defendants appealed, in regard to 
the item of Rs. 5,000, the claim for which was alleged to have been 
long time-barred. 

Dr. Satish Chandra Banerji (The Hon'ble Dr. Tej Bahadnr 
Sapru with him), for the appellants : — 

The question is whether a Hindu father could revive a time-barr- 
ed debt. He could not mortgage ancestral property for such debfe ; 
Indar Singh v. Sarju Singh (2). A time-barred debt could not 
be acknowledged under the Statute of Limitations. A Hindu father 
could only alienate property for legal necessity: ordinarily speaking, 

•First Appeal No. 416 of 1911 from a decree of Kanbaiya Lai, Seo<md Addi? 
tional Judge of Meerut, dated the 3rd of July, 1911. 

(1) (1909) I. L. R., 31 All, 176. (2) (1911) 8 A, JG. J., 1099. 
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hecould not borrow to add to family property. The mortgagee had 

— to prove that the debt incurred was for family necessity and if the 

^ time-barred, it could not be enforced against the family. 

KoTOisLii.. jtevival of a debt was not a family necessity and it was not permis- 
sible for a father or manager to revive such debts. There was a 
difference between reviving a debt and acknowledging a debt; 
Gopal Naram Mozoomdar v. MuddomuUy Guptee (1), Ghinnaya 
Nayudu V. QurwnMham Ghetti (2) and Dmhar v. Appaji (3> 
The lower court had relied on Narayanaaami Ghetii v. 8ami- 
das Mudali (4), but an obligation to pay the debt did not help 
the plaintiff; he had to show that the debt was one which could be 
enforced. 

The Hon’ble Dr. Sundar Lai, (Pandit Rama Kant Malaviya 
with him), for the respondents 

The question is was the transaction to the advantage of the 
family. Money was advanced at an exceptionally low rate of 
interest. He could not get such easy terms if he had not revived 
the time-barred debt. The revival of the debt was therefore a 
family necessity. The debt was one which was enforceable 
against the father. It was an antecedent debt and as such 
the question of legal necessity does not arise. A son’s liability 
to pay his father’s debt is a pious obligation and is independent 
of the rule of limitation. The principle on which he has been 
made liable is entirely different— the idea being that he would 
suffer for the debts elsewhere if he did not discharge them in 
this Vorld. 

Eichabds, C. J., and Banbbji, J. This appeal arises out of a 
suit brought on foot of a mortgage, dated the 9th of February, 1891. 
The mortgage was admittedly made by the father of a joint Hindu 
family. The consideration for the mortgage was a sum of Es. 5,000 
alleged to be due on account at the date of the mortgage, a sum of 
Es. 6,500 representing interest calculated in advance, and Es. 22,000 
cash advanced to enable the mortgagor to purchase certain im- 
movable property. The principal amount was made repayable by 
instalments extending over sixteen years. The court below has 
given a decree for Es. 27,926-1-0. 

(1) (1874) 14 B. Ii. 31. (3) (1894) I. L. B., 20 Bom., 166. 

(1) (1883) I. D. B., 5 Mad., 169. (4) (1883) I. L. B., 6 Mad., 293. 


VOI*. XXXT.] ALLAHABAD SEEIES. ^ 

. !riie question which has been urged before us in the present 
appeal is that the sum of Rs. 5,000, assuming it ever to have been a 
debt at all, was at the time of the execution of the mortgage time- 
barred, and that, therefore, it was not permissible for the mortga- 
gor, as the father and manager of the joint Hindu family, to revive 
a time-barred debt and to create a mortgage for such time-barred 
debt on the family property. A ground was no diubt taken in the 
memorandum of appeal that on the evidence the court should not 
have held that there was any debt at all. In our opinion we ought 
to have no hesitation in accepting the finding of the court below 
that the debt was an honest debt, but that it was time-barred at the 
time of the execution of the mortgage. 

The case resolves itself then into ^question of law, namely, 
whether or not the father of a joint ffindu family can legally revive 
a time-barred debt and bind the family property to secure its 
repayment. Having regard to the decision of the majority of the 
Full Bench in the case of Chandra Deo Singh v. Mata Frasad (1) 
it seems to us that we must find the existence of family necessity 
before we can hold the family property bound. It is very diflScult 
to say that there would ever be any necessity for the father or 
manager of the family to revive a time-barred debt. Frimd facie 
and looked at from a wordly point of view it is very much against 
the interest of the family to revive such a debt. The very question 
was decided by a Bench of this Court in the case oi’ Indar Singh 
V. Sarfu Singh (2). It has been contended before us that we 
ought to hold, under the circumstances of the present case, that it 
was in the interest of the family that the time-barred debt should 
be revived. It is urged that the money was advanced upon very 
easy terms, and that, therefore, we should hold that the money 
could not have been obtained except on the condition of reviving 
the debt. In our opinion there is no sufficient evidence on the re- 
cord to show that it was for the benefit of the family that the time- 
barred debt of Es. 5,000 should be revived. 

It has also been contended that the father, even if he could not 
bind his sons, couldibind himself, and that, therefore, the payments 
which he made should be considered as payments made in respect 
of his interest in the property. We do not consider that this 
(1) . (1909) I. L. B. ai All., 176. (2) (1911) 8 A. Ii. J., 1099, 
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Under these circumstances we would have been quite prepared 

to have excluded the sum of Es. 5,000 from the mortgage and 
dealt with the mortgage as if it had been made for an advance of 
Es 22 000 and no more. If we did this, however, we certainly 
should give the mortgagee invest upon Es. 22,000, or so much 
, frtv t.liA timfi bftinff remained unpaid, «>+. a raaHnna.Wft rat , a 
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We think under the circumstances that nine per cent, per annum 
would not be an excessive rate of interest. In the mortgage deed 
itself it was agreed that interest at that rate should be paid on over- 
due instabnents. We find, however, that if we were to treat the 
mortgage as a mortgage for Es. 22,000 only and calculated interest 
at the rate of nine per cent, (allowing the mortgagors credit for any 
sums where the instalments which were paid were more than suffi- 
cient to keep down interest) the amount due on such calculation 
would admittedly exceed the amount of the decree of the court 
below. Under these circumstances we see no reason whatever for 
interfering with the decree of the court below, and we accordingly 
dismiss the appeal with costs. The decree will carry future 
interest at the rate of six per cent, per annum from the date of the 
decree of the court below. To this extent we allow the respond- 
ent’s objection. We extend the time for payment for six months 
from this date. 


Appeal dismissed. 
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SKIXXEE (PIAIHTIFI’) V. mUNXHAL SINGH asd akothbb (Dkfesdahis) March, i. 

AND 10 OTHEB APPEALS, 11 APPEALS CONSOLIDATED. ' ^ 

[On appeal from tlie Higli Court of Judicature at Allahabad.] 

Wai — Coftstriictim of of justice, equity aiid good coftscUnce ^Devise 

to eldest sondnd Ms lawful male children according to law of inheritance-^ 

Mortgages 7nade by testator as full owner and mortgages made by son with an 
estate for life only — Bights of mortgagees — Alternative case set up on appeal 
— Costs, 

T, S., a domiciled resident of the North-Western Provinces of India, died on 
the 9th of November, 1864, leaving a will, dated the 22nd of October, 1864, [and 
therefore before the Indian]Succession Act (X of 1865) came into force] whereby 
he made provision that certain villages, houses and other property should “ at 
my demise descend to my eldest son T. B. S. and to his lawful male children 
according to the law of inheritance, and in the event of my eldest son T. B. S. 
dying without lawful male children, to my female children, or in the event of 
their death to the female children born in wedlock of my sons in succession.’* 

The testator had in 1863 mortgaged his property to the extent of Es. 50,000 with 
interest, and his son T, B. S,, after he succeed^ to the property, further mort- 
gaged it in 1867, 1869 and 1872, and in execution of decree obtained against 
him on those mortgages the property was sold and his interest therein was ac- 
quired by the various auction purchasers. T. B. S. died in 1900 without lawful 
male children and was succeeded by the second son of the testator, the present 
appellant, who in 1905 and 1906 brought the present suits for ejectment against 
the auction purchasers, in which he prayed for decrees for “ full proprietary 
possession ” and the suits were dealt with on that footing in the Courts in India, 
the High Court, however, only dismissing the suits because there was no specific 
claim for redemption. On his appeal part of the appellant’s case was that the 
High Court, instead of dismissing the suits, should have made decrees for posses- 
sion conditional upon payment of the debts binding on the estate of the 
testator ; and during the hearing it was conceded by counsel that on the 
construction of the will the appellant was only a life-tenant of the property. 

EeU that the regulation of the succession under the will was to be deter- 
mined by the rule of justice, equity and good conscience;” that the bequest 
was to be read in its entirety and together, and that so read there was in it no 
intention that his son T. B. S. should have an absolute ownership ; the testator 

intended to regulate the succession after the death of T. B. S, and settle the | 

mode of the subsequent enjoyment of the property, and such detailed regulations j 

were only natural, necessary and entirely in place if T. B. S, was intended to he | 

merely a tenant for life. i 

Eeld, therefore, that the rights under mortgages granted by T. B. S. ceased I 

at his death, and that the appellant, as the next male heir, was entitled to the | 

enjoyment of the estate for life free from any rights so acquired. The case, i 

however, was very different with regard to the rights acquired under mortgages | 

* Present Lord Shaw, Lord Moulton, Sir John Edge, and Mr. Ameeh Ali. 
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g^ted by the testator himself. Even if T. B. S. renewed such mortgages, the 
S of the mortgagees wonld not be prejudiced thereby, the renewal of a mort- 
ease bv a nerson with a limited interest in the estate not operating as a dis- 
!h!r^^ of debts efiectually secured upon the radical right. The appellant 

accordingly was not entitled to possession until full satisfaction had been m^e 

^Sghts of an mortgagees and their successors under mortgages granted 
by the testator. The appeals were aUowed and the smts remitted to the High 

CoErt on that footing. w , 

The altematiYe case set up by the appellant on appeal was only permitted by 
their Lordships to be the ground of judgement, because it seemed possible m that 
way to construct the material for a just decision of the true rights of the parties 
concerned, which would be best for the interests of all, and prevent further hti- 
gation. 

Eleven consolidated appeals 95 and 97 to 106 of 1911 from 

iudgements and decrees (2nd March 1909) of the High Court of 
Judicature at Allahabad, -which reversed judgements and decrees 
(26th March 1907) of the Subordinate Judge of Meerut. 

The suits which gave rise to these appeals were brought to 
recover possession with mesne profits of certain villages in the 
district of Bulandshahr in the United Provinces, most of which 
were granted by the Government of India as a reward for good 
service to one Thomas Skinner, and all of which formed part 
of his ^tate on his death. 


He died in November, 1864, leaving a will, dated the 22nd Oc- 
tober, 1864, by which, together with other property, all the above- 
mentioned villages were bequeathed to my eldest son Thomas 
Brown Skinner and to his lawful male children according to the 
law of inheritance,” and in the event of my eldest son Thomas 
Brown Skinner dying without lawful male children the above- 
mentioned property shall descend to my next male heir.” 

The material clauses of the will are set out in full in the judge- 
ment of their Lordships of the Judicial Committee. 

Thomas Brown Skinner died on the 3rd of July, 1900, without 
lawful male children, and was succeeded by the appellant Richard 
Ross Skinner, the second son of the testator. 

Thomas Skinner (the testator) had on the 1st of September, 
1863, mortgaged the villages in dispute to the firm of Seth Lakhmi 
Chand and Seth Qovind Das as security for a loan of Rs. 50,000, 
with interest at the rate of one rupee per cent, per mensem. The 
mortgagor undertook to pay off the amount of the loan with 
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interest at the end of December, 1863, and stipulated that if he failed 
to do so, he would put the mortgagees in possession in order that 
they might be able to realize the amount due on the mortgage 
themselves. He died, however, without having redeemed the 
mortgage. 

On the death of Thomas Skinner the Court of Wards took 
possession of his estate, and in 1867 made over possession of it to 
Thomas Brown Skinner, who was entered in the revenue registers 
as the proprietor of the villages. Thomas Brown Skinner put the 
Seths in possession of the mortgaged property under the deed of 
1863, on which, on the 10th of November, 1867, there was due the 
sum of Es. 43,294, and under a mortgage of that date he borrowed a 
further sum from them on the security of the same villages. Sub- 
sequently he took other loans on the same security from the same 
mortgagees under deeds of the 9th of October, 1869, and the 7th 
February, 1872. Part of the latter sums borrowed were to dis- 
charge debts of his father. 

The property in dispute was sold in execution of* decrees 
obtained against Thomas Brown Skinner, his equity of redemption 
being sold on the 20th of December, 1872, in the following villages 
under a decree obtained by Durga Prasad and Sri Ram, dated the 
28th of August, 1871 : Hirdeypur, purchased by Durga Prasad ; 
Neknampur, Saonli, Raja Rampur, Dolai Rajpur, and Kishanpur, 
purchased by Seth Lachman Das and under the same decree his 
equity of redemption was, on the 20th of February, 1873, sold in 
Gangapur, Mathrapur and Mandpa, and purchased by Lai Singh 
and Kishan Singh. 

Under a decree obtained by Gorakh Ram and Gauri Dat, dated 
the 19th of September, 1871, the equity of redemption of Thomas 
Brown Skinner was sold in Gangola on the 20th of September, 
1872, and in Salehpur on the 20th of December, 1872, both pur- 
chased by Seth Lachman Das. 

In execution of a decree of Jauhari Mai and Ram Prasad, and 
of the decree of Gorakh Ram and Gauri Dat his equity of redemp- 
tion was on the 20th of December, 1872, sold in the villages of 
Sunperha, purchased by Seth Lachman Das, and Ainchar (two lots 
of 16 biswas and 5 biswas) purchased by the decree-holders : and in 
execution of a decree of Waris Ali and Pitambar, the decree of 
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GoralABamandGa^iDat. and the decree of Jauhari Mai and 
Bam Prasad bis equity of redemption in 

Bachera was sold on the 20th of December, 1872, and purchased 

mL'c&n-pu^cLers above mentioned were the defendant 
in the eleven suits brought on various dates between the 25th of 
August, 1905, and the 2nd of July, 1906, by the appellant Eichard 
R(i Skinner, in which he alleged his title under the will of Thomas 
Skinner, and claimed decrees for proprietary possession of the 
villages comprised in the various suits with mesne profits on the 
groimd that Thomas Brown Skinner only had under the will a life- 
Lerestinthe villages, and consequently the auction-purchasers 
had by the sales acquired only the right, title, and interest of the 
iudgement-debtor, namely an estate for his life. ^ ^ 

The several defendants in the suits set out .their respective 
titles claiming to be absolutely entitled to Ae lands respectively 
under the mortgages and sales abovementioned. They asserted 
that Thomas Brown Skinner, if he took under the alleged will, 
which they did not admit, took an absolute estate, and not an estate 
for life only; and that the plaintiff could not recover on the footing 
of the will until probate of it had been duly obtained. It was 
further pleaded that the possession of Thomas Brown Skinner and 
of those claiming under him was adverse to the plaintiff; and 
that the plaintiff was estopped by his conduct from denying that 
Thomas Brown Skinner was the absolute owner of the villages ; 
and that in any case the plaintiff was not entitled to the relief he 


sought. 

Issues were raised, on which the Subordinate Judge, so far as is 
material in these appeals, held that Thomas Skinner did make the 
will, dated the 22nd of October, 1864 ; that, following a previous 
decision of the High Court in 1904 in the case of Skinner v. Dwga 
Prasad (1), Thomas Brown Skinner took only a life estate and not 
an absolute estate in the property; that the taking out of probate 
was not necessary ; that Thomas Skinner had encumbered the pro- 
perty by the mortgage of 1863 ; that Thomas Brown Skinner created 
the frrah encumbrances mentioned ; but that they did not operate 
as a disdiarge of the morl^ge bond executed by Thomas Skinner 
(1) (1904) I. L. B.,31AU., 239, 
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in 1863; that all the defendants were in possession as the repre- 
sentatives of the original auction purchasers, who had acquired 
merely the equity of redemption of the Thomas Brown Skinner, 
and were not entitled to be reimbursed ; and that no question of 
adverse possession arose. In the result he gave decrees for posses- 
sion to the plaintiff with mesne profits. 

Appeals by the defendants were preferred and the High Court 
(Sir John Stanley y 0. J. and Banerji, J.) reversed the decisions 
of the Subordinate Judge and dismissed the suits. 

In appeal 95 the High Court took the findings of the Subordi- 
nate Judge on the questions involved in the will and as to the 
nature of the estate taken by Thomas Brown Skinner to be correct, 
but allowed the appeal on the ground that the mortgage of 1863 
entitled the mortgagees to retain possession of the property as 
security for the amount due upon it, and therefore, without 
redeeming it, the plaintiff was not entitled to dispossess the mort- 
gagees or their representatives. As no specific claim for redemption 
had been advanced, the High Court refused to direct an account of 
the rents and profits and dismissed the suits. 

The material portion of the judgement was as follows : — 

It was contended on behalf of the defendants in the Court below* that the 
plaintiff is not entitled to recover possession of the property in suit unless he 
first redeem the mortgage made in favour of the Seths on the Ist of September, 
1863. This contention was overruled by the learned Subordinate Judge on the 
ground that the aforesaid mortgage was only a simple hypothecation and did not 
give to the mortgagees the right to obtain possession, ‘ or prevent the rightful 
owner from getting possession of the property as owner without immediately 
discharging that mortgage debt. * In this view the learned Subordinate Judge 
was in our opinion in error. As we have pointed out above, the mortgage of 
1863 provided that in default of payment of principal and interest according to 
the stipulation contained in the mortgage-deed, the mortgagor would put the 
mortgagees into possession of the mortgaged property. Although the mortgagees 
did not take possession at the time, there can be no doubt that when the sub- 
sequent mortgage of the 10th of November, 1867, was executed possession was 
surrendered to the mortgagees in accordance with the stipulation contained in 
the earlier document. The mortgagees or their representatives are admittedly in 
possession of the mortgaged property, and their possession must he treated, we 
think, as referable to the stipulation contained in the mortgage of 1863, which 
gave them a right to possession. The mortgage of 1867 did not supersede 
and extinguish m ioto the mortgage of 1863. On the contrary, that mortgage 
must he regarded, we think, as a subsisting mortgage and as such entitling &e 
mortgagees to retain possession as against any person claiming title through 
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tteorigmalixwrtgagorasseci^itytotheamomt mortgage, to 

this view, until the mortgage of 1863 has been redeemed, the plaintiff is m no 
event whatever be his title, entitled to dispossess the mortgagees or their repte- 
sentatives. Whether Knnwar Naunihal Singh is the person solely entitled to 

remain in possession, or whether the Seths are also so entitled, there can be no 

doubt that one of them has the right to remain in possession so long as the mort- 

gage of 1863 is subsisting. _ 

» Therefore nntU the plaintifi redeems the said mortgage, he is not entitled 

to obtain possession of the property in question. In this suit there is no claim 
for redemption. Had such a claim been put forward, it would have been 
necessary to taJre an account of the rents and profits for the purpose of deter, 
miningwhether any and what amount is due upon the said mortgage. But, as we 
have said above, no such claim wasadvanced, and we do not think the plaintifi is 
entitled in this suit to ask that an account be taken from the defendants and a 

decree be made for redemption. {See mrugaser MarimuttuY. De Soysa (1).’’ 

Appeal 95 of 1911 related to the villages of Neknampur, Saleh- 
pur, Sunperha, Gangola and Ghori Bachera purchased by Seth 
Lachman Das. 

Appeals 98 (relating to the village of Hirdeypur, purchased by 
Durga Prasad and Sri Earn in execution of their own decree), 
99 (relating to the village of Kishanpur purchased by Seth Lach- 
man Das in execution of Durga Prasad’s decree and sold by him to 
the present respondents), 100 (relating to the village of Saonli), 
101) relating to the village of Dolai Eajpur), 102 (relating to the 
village of Eaja Ikmpur), 103 (relating to the village of Mandpa), 
105 (relating to the village of Mathrapur), and 106 (relating to 
the village of Gangapur) were held to be governed by the same 
considerations as appeal 95, and they were also allowed and the 
plaintiff’s suits dismissed. 

In appeals 97 (relating to a 15 bis wa share in the village of 
Ainchar), and 104 (relating to a 5 biswa share in the village of 
Ainchar) the defendants were held by the High Court entitled to 
retain possession until the mortgage redeemed by them had been 
discharged, notwithstanding their right to possession was referable 
to the purchase at auction sale of the right, title and interest of 
Thomas Brown Skinner, the tenant for life. In those also, there- 
fore, the plaintiff’s suits were dismissed. 

On th^e appeals— 

De Gruyth^Ty E, G. and G, 0. 0^ Gorman, for the appellants, 
relied on the judgement of the Subordinate' Judge on all matters 
(1) (1801) L. R.., A. 0., 69. 
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connected witii the will of Thomas Skinner, and it was contended 
that Thomas Brown Skinner had only a life-interest in the proper- 
ty ; and that consequently the auction purchasers of property sold 
under mortgages made by him acquired merely his right, title and 
interest, which ceased at his death. The mortgages executed by 
Thomas Brown Skinner in favour of the predecessors in title of the 
respondents bound only his own interests, and, it was submitted, 
operated as a discharge of any previous mortgage executed by 
Thomas Skinner. SethLachroan Das, therefore, was not entitled 
to possession as against the appellant ; but even if he were so 
entitled, purchasers from him, and persons who subsequently re- 
deemed specific villages from him, had no such right to possession. 
As to Durga Prasad, all questions relating to himiwere res judicatce. 
It was contended accordingly that the appellant was entitled to an 
absolute estate in the properties in suit and that the High Court 
had been wrong in not affirming the decrees for proprietary 
possession given to the appellant by the Subordinate Judge. In 
any event the High Court should not have dismissed the suits, but 
should have passed decrees for possession conditional upon pay- 
ment of the debts binding on the estate of Thomas Skinner. If 
their Lordships were against the claim of the appellant to 
proprietary possession, that might be done now. 

Sir Earle RiohardSy K. G. and Kenworthy Brown, for the 
respondents in appeals 95, 99, 100 and 102, contended that under 
clause 4 of the will Thomas Brown Skinner took an absolute estate. 
The words of the will to him and to his lawful male children 
according to the law of inheritance,"’ would have given him under 
section 84 of the Succession Act (X of 1865) an estate in fee, that 
is, the whole estate of the testator, in the property. That section 
introduced the English law, see illustration (a) to that section. 
The Succession Act, however, did not apply because the will was 
made, and the testator died, in 1864 ; see section 331 of the Act. 
But the law as it existed in India before the Succession Act would 
on the true construction of those words have given him an absolute 
^tate. The case should be decided by the rule of justice, equity 
and good conscience. Reference was made to Barlow v. Orde (1^. 

(1) (1870) 5 B. If. B., 1 (9) : 13 Moo. I, A., 277 (307) ; 

L. R., 3B.O.,161(187). ^ . 
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If theconstracfcionof thewill in the ca^e of Skinner y. Durga 
Prasad (1) followed by the Subordinate Judge is held to be the 
correct one, namely, that Thomas Brown Skinner took only an estate 
for life, then on the same construction the appellant has only a life 
estate also. The High Court, it was submitted, had put a reason- 
able construction on the will. There was no offer made in the 
pleadings or in the lower courts to pay off the amounts due on the 
mortgages. The mortgage of 1863 did not become discharged or 
extinguished on the execution of the mortgages subse(][uently made 
by Thomas Brown Skinner : the intention was not to do that : 
Gohal Das Qopal Das v. Puranmal Pre'm Snkh Das (2) was 
referred to. The appellant had no right or title to any of the 
lands in dispute in these appeals, as on the right construction 
of the will — that Thomas Brown Skinner had an absolute estate 
—the appellant had no interest under it. Thomas Brown Skin- 
ner was always treated by the appellant, and by every one as 
being in possession as absolute owner. At any rate, if the appel- 
lant is held entitled to succeed in these suits, it should be subject 
to his paying off the mortgages due on the property in suit. Ee- 
ference was made to Mv/rugaser Mariranttu v. De Soysa (3), 
a somewhat similar case to the present. If the cases are sent back 
the Nawab of Eampur should be joined as a party. 

W, A. RaiJces for the respondents iu appeal 101 contended that 
the appellant had not proved his title under the will, so as to 
enable him to maintain the suit. After the sale of the 20th of De- 
cember, 1872, Seth Lachman Das and after him the respondent 
became absolute owners of the property. On the proper cons- 
truction of the will Thomas Brown Skinner became absolute owner 
of the property, and could in any case bind it as against the rever- 
sioners. The suit, moreover, was barred by limitation. This 
respondent was a mortgagee of Thomas Skinner, and under a 
usufructuary mortgage he had been in possession for more than 
60 years, and his possession had been adverse from 1832. He 
purchased the equity of redemption of the village of Dolai Eajpur, 
the subject of this appeal, Keference was made to Matadin 
Kasodhan v. Kazim Husain (4). The clauses of the will should 

(1) (1904) I. li. R„ 31 AIL, 239. (3) (1891) L. R., A. 0., 69 (76). 

(2) (1884) I. L. B., 10 Oalo.,1035i (4) (1891) I. L. R., 13 AU., 432. 

Ij.R, 11 I. A., 126. 
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be read subject to any claim of adverse possession. In any case 
the appellant could not succeed during the existence of the mort- 
gage of 1863. 

jB. BvM for the respondents in appeals 97, 103, 104 and 106 
contended with respect to 97 and 104 that the appellant had not 
proved his title; that he had never offered to redeem the property ; 
and that in any case he was liable to discharge the incumbrances 
created by Thomas Skinner and Thomas Brown Skinner before 
recovering the villages in suit ; and, as to all the appeals, that the 
High Court was right. 

J. if, Parikh and Jl R, Roy for the respondents in appeals 98 
and 105 contended that on the proper construction of the will 
Thomas Brown Skinner took an absolute estate in the property in 
suit ; and that the appellant was not in any event entitled to re- 
cover possession of the property until he redeemed the mortgage 
of 1863. 

Be Qruyther, K. 0.,in reply, distinguished the case of Muru- 
gaser Marimuttu v. Soysa (1) cited by Sir Earle Rickards, 
K. G: If their Lordships were of opinion on the construction of 
the will that Thomas Brown Skinner took only a life estate under 
it, he would concede that the appellant took under the will no 
greater interest than that, and would ask to be allowed to redeem 
the incumbrances created by Thomas Skinner the testator: Kefer- 
ence was made to the Civil Procedure Code, 1882 (Ameer Ali 
and Woodroffe), page 683, where all the cases are collected relat- 
ing to granting relief. 

1913, March 4:th : — The judgement of their Lordships was deli- 
vered by Lord Shaw : — 

These are consolidated appeals from eleven judgements and 
decrees of the High Court of Judicature for the North-Western 
Provinces, Allahabad. The suits were for ejectment and were 
brought by the present appellant, Eichard Boss Skinner. The 
Subordinate Judge of Meerut passed ejectment decrees and the 
appellant was granted absolute proprietary possession, with 
mesne profits, of certain villages situated in the district of Buland- 
shahr in the United Provinces. These judgements and decrees 
of the Subordinate^ Judge were reversed by the High Court. 

(1) (1891) L. R„ A. 0.,69. 
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In the proceedings before the Subordinate Judge many issues 
were taken and questions investigated and discussed. 

With the exception of those to be hereafter referred to, it is 
nnnecessary to enter upon these questions. For, as the result_ of 
the discussion before the Board, the appellant made a concession, 
which was (whatever may have been the nature of the other 
discussions before the Courts below) no part of his original plead- 
ings or case. In the plaint he prayed “that a decree for full pro- 
prietary possession of the entire villages ... be granted 
to the plaintiff.” He further prayed for mesne profits and for costa 
of the suit, with interest upon these mesne profits up to the date of 
realizatiom It is true that the plaint also concluded “ that any fur- 
ther relief which may be considered desirable and necessary be 
granted to the plaintiff,” but, in their Lordships’ opinion, this 
conclusion was treated by the plaintiff himself throughout the pro- 
ceedings asjmerely ancillary to or consequential upon the radical 
demand he made for “full proprietary possession.” The case in 
the Courts of India was throughout conducted upon the footmg 
that he was entitled to this proprietary po^ession in a full and 
nnconditional sense, that is to say, that any mortpges or duly 
constituted burdens granted even by Thomas Skinner over the 
properties were to be treated as wholly unavailing against him. 
Under the decree obtained no such rights were recognized. His 
• position, in short, was that the whole of these burdens and 
mortgages might be ignored. 

When, however, the case for the appellant to this Board was 
drawn, an alternative view was submitted, which is contained in the 
seventh reason. That reason was in this form: — “In any event 
the High Court of Judicature, Allahabad, should not have dismiss- 
ed the suits, hut should have passed decrees for possession condi- 
tional upon the payment of the debts binding on the estate of 
Thomas Skinner.” 

Their Lordships are of opinion that this case was never either 
openly or fully set up by the appellant before the Indian Courts, 
and that great embarrassment to the learned Judges therein, and 
great delay and loss, have ensued to the respondents by reason of 
the appellant’s action in this regard. The Board has experienced 
considerable difficulty in permitting the alternative to be the ground 
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. • d^ement now ; and it is only because, in tbeir view, it may be 
^ -ifp out of a large wreckage of procedure, to construct, the 
^teriai for a just decision of tbe true rights of the parties, and 
Clut upon le whole this may be in the parties’ own best 
interests, tLt their Lordships refrain from s^mpl^c^ter sustainmg 

tVip auneals and dismissing the suits. 

S! Ullages mre to property of one Thon^ 

Lpr of a family not unknown in the history of the Isorth-Western 
Provinces. In 1863 Thomas Skinner mortgaged, ^nter aha, these 
trillaves for a sum of Rs. 50,000, with interest. 

mUnnecessaryto refer to other mortgages than tha. of the 

PT 1863 which has just been mentioned, for the principles of the 

+ which is to follow are meant to apply comprehensive y 

to*S^ortga<res granted by Thomas Skinner. Detailed refer- 
nVthe^fore, be made, for instance, to the mortgage of 
by him over the village of Ainchar to secure a sum 
flTm olthe 7th of September of that year thm v^age was 
of Bfi.4,00 . Bulandshahr. The plaintiff s claim 

n, totootorviUng«,teW Bnt 

iocednreis to bo correetod ns to result of tojudp- 

““ rttosCrf toir Lordsbips ore entirely of to opunon 

meBt of this Boa ^ , Court of date the 2nd 

expressed m the 3U ^ plaintiff is not entitled to 

nT 1Q09 to the effect that tne piainriu 

^ ^ ’ lUnt without payment of the amount which the 

upp^- p.^ . « of to 

r TsSdte p:t"tionif prinei;.! and interest 
mrutgage^tou ^ On the 22nd of Cfcto. 

were not paid in r,^orsnipd a will. In the nest month, 

bet. 1864, Thoi^ ’™‘’L died tinder his will an important 
“tototTto^iatW referred to arises as to what was to 
. Lnre of the right ^ressto Mivered to 

''^r°lrS^Tre O^ o'f WaL At tot time to 

him in the year 7 .^^s due, on the mortgage for 

Trttoe'U’y his father, Thomas Skinner, a sum of 
S;4X.’ Ihe mortgagees were placed in possession by Urn, 
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and he also himself borrowed further sums in that year, in 1869 and 
in 1872, and granted mortgages over the properties therefor. In 
1872 Lachman Das purchased at a sale, in execution of decrees 
obtained against Xliomas Drown Sxinnei, the right under the 
mortgages both of the father, Thomas Skinner, in 1863, and of the 
son, Thomas Brown Skinner, in 1869 and 1872. Other transac- 
tions and some transmissions took place with regard to the villages; 
but these need not be entered upon. From this main sketchit is to 
be observed generally that Thomas Brown Skinner had in point of 
fact acted, as all parties to the transactions appear to have acted, 
on the footing that he was the owner of the father Thomas Skin- 
ner’s estate in the villages, and was the absolute owner. If this 
was the true view, all questions in the case are at an end, and the 
suit for possession must entirely fail. How does this question 
stand? 

This depends upon the construction to be given to two clauses 
of destination occurring in Thomas Skinner’s wilhof 1864. They 
are in these terms : — 

‘‘ (4) That my private zamindari presented to me by Gov- 
ernment as a reward for services rendered during 
the rebellion of 1857, as well as all villages, houses 
and other property added by me from time to time to 
the original grant may, at my demise, descend to 
my eldest son, Thomas Brown Skinner, and to his 
lawful male children according to the law of 
inheritance. 

(5) In the event of my eldest son, Thomas Brown Skinner, 
dying without lawful male cliildreU; the abovemen- 
tioned private zamindari, &c., shall descend to my 
next male heir, and should all my sons die without 
lawful male children, the zamindari, &c., shall 
descend to my female children, or, in the event of 
their death, to the female children born in wedlock 
of my sons in succession/' 

It is strenuously contended that under this destination Thomas 
Brown Skinner (who, it may be mentioned, was an illegitimate child, 
and who was, at the date of his father’s death, about fourteen year,? 
of age) took an absolute estate as contradistinguished from an estate 
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for Ms life. Eeference is made to the Succession Act, section 84, 
which provides that ''where property is bequeathed to a person, 
and words are added which describe a class of persons, but do not 
denote them as direct objects of a distinct and independent gift, such 
person is entitled to the whole interest of the testator therein, 
unless a contrary intention appears by the will ; ” and one of the 
illustrations in the section is specially founded upon, namely, " to 
A. and- the heirs male of his body.'* The Act was passed in the year 
1865. By section 331 of the Act it is enacted that " the provisions 
of this Act shall not apply . . . to any will made or any intestacy 

occurring before the first day of January, 1866.” But, as stated, 
Thomas Skinner the testator died in 1864. It is contended, 
however, that although tMs may be so, yet, according to the law of 
India, prior to the enactment of that Act, a destination to " Thomas 
Brown Skinner and to his lawful male children according to the 
law of inheritance ” was, in point of fact, an effective form of con- 
veyance of no less than absolute ownership. 

In determining this question it is the opinion of their LordsMps 
that the destination must be read in its entirety and together. 
Following the words quoted there occur these : — " In the event of 
my eldest son, Thomas Brown Skinner, dying without lawful male 
children, the abovementioned private zamindari, &c., shall descend 
to my next male heir.” The argument of Richard Ross Skinner, 
who, in point of fact, was the next male heir, is that Ms brother, 
Thomas Brown Skinner, had only the interest of a tenant for life. 
On reading still further on in the destination it is found that the 
appellant is not entitled himself, if Ms own argument be sound, 
to the position of absolute owner, for the destination continues : 

And should all my sons die without lawful male children, the 
zamindari, &c., shall descend to my female children, or in the event 
of their death, to the female children born in wedlock of my sons 
in succession.” His learned counsel accordingly conceded that the 
appellant is, as was Ms brother before him, only a tenant for life. 
The event has not yet been ascertained whether the appellant shall 
or shall not die without lawful male children. If there should be 
such cMldren, no doubt they would be the absolute owners of the 
properties, but if he should die childless, then the destination over 
to female children will, it is argued, tp^ke place. 
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The question is full of embarrassment and difaculty. It is no 
doubt a temptation to be rid of the troublesome issues, wrth con- 
sequent accountings, by holding that the absolute ownership was 
in Thomas Brown Skinner ; but-for this temptation must be put 
aside-the only question that their Lordships have to consider is 
whether it was the testamentary intention of Thomas Skinner, 
under the form of language adopted, to create by his will an 
absolute ownership in Thomas Brown Skinner. From the case of 
Barlow v. Orde (1) (in which, it may be observed, the hustory of 
the Skinner family is referred to in a judgement of Lord Westbury) 
it is plain that English rules of interpretation— in so far at least as 
these are artificial rules of construction which have arisen in the 
administration of English Courts of Equity— m\ist not be allowed 
to govern the interpretation of Thomas Skinner’s will. Questions 
affecting the construction of such a settlement as the present, or the 
regulation of a succession under it, must be determined by the 
principles of natural justice, or, to use the familiar language, 
according to “justice, equity and good conscience.” 

So, looking at this settlement, their Lordships do not find them- 
selves able to aflSrm that Thomas Skinner meant his son Thomas 
Brown Skinner to have an absolute ownership of these villages. 
So to conclude, would be to affirm that the former a month before 
his death set forth an elaborate scheme of destinations over, while 
all the he was really meaning that the boy of fourteen was to 
take the absolute ownership if he survived him. If the son was 
to be a tenant for life merely, then the detailed regulations for 
successive enjoyment and descent were entirely in place, they were 
natural and necessary. There are considerations either way ; but 
■ it seemsto their Lordships a more likely and more reasonable con- 
clusion to come to, that Thomas Skinner did mean to regulate 
the succession after the death of his son, and addressed his mind 
to the consideration of what should be the steps and order of that 
subsequent enjoyment of his property. In their Lordships’ opinion 
accordingly, the possession of Thomas Brown Skinner of these 
villages was the possession of a tenant for life. 

It follows that the mortgages granted by Thonaas Brown 
Skinner were ineffectual to convey or give any rights over any 
(1) (1870) L. B.. 3 P. 0., 161 : 13 Moo. I. A., 277 : 5 B. L. B., 1. 
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estate exceeding the tenancy for life of which Thomas Brown _ 
Skinner was possessed. The appellant, accordingly, as the next 
male heir, is entitled to the enjoyment of this estate for life, as of ^ 

an estate ont of the corpus of which no rights could issue which 
proceeded from Thomas Brown Skinner, and that the respondents, 

L so far as they represent such rights and the succession thereto, 
have no title to interfere with his entry into possession. 

But the case, in their Lordships’ view, stands in a very differ- 
ent nosition with regard to the rights of mortgagees and their 
“2»or8 under mortgages granted, not by the ^petat s brother, 
w by the appellanfs father, Thomas Skinner. W.th regarf to the 
W's bLber it is decided by this judgement that the estate 
‘ V htlnossessedme that of a tenant for life, and that mortgage 

“f r T T 

Ltate beyond bis life. E*en it it be supposrf that after hft 
SL sr.™ Skinner, cmn. into possession he granted «o.^ 
gaZin renewal of those granted by his father^ and then cuts and- 
L the richls of the mortgagees could not m justice or eqmty be 
H'icfd°thereby. To do so would be to operate a substantial 
dlfot of the tights of those mortgagees and to imply, what certam- 
ly never was the intention of any of the patties to the transaction 

that Mch a result mnstbe avoided, that full effect must te given 

«1he mortgages granted by Thomas Skinner, and that the ap,^. 

only Iter upon pos»i»ion of his righfe qua te^t for 
Sot these villages now after satisfying the mortgage debts of 
li fiber upon L estate. Their Lorfships are glad to observe 

^at the suJauce of Ibis equity is fully recogmsedintheju^ement 

ftaled from. They express no surprise, lookmg to the state of the 
Tradings and particularly to the unqualified nature of the dema^ 

miSt’he plaint, that these learned Judges should have tossed 
the ^anxesimplieiter, and they view the judgement of the Hig _ 
* aft to leave open the determination of the rights of 

..d their successors in some 

further suit or suits. 
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Upon the whole, however, it does not appear to their Lordships 
that justice will he done between these parties if the present suit 
be dismissed, with the prospect of further litigations to determine 
a matter now substantially ripe for settlement. They are further 
of opinion that the appellant is not entitled, even under the pre- 
sent suit, to enter into possession until full satisfaction is first 
made of the rights of all mortgagees and their successors, under the 
mortgage deeds granted by Thomas Skinner. Should this condi- 
tion be not, within what appears to the Court below to be a 
proper and sufficient time, satisfied, then in their Lordships’ 
opinion a decree dismissing the suit in respect of this failure could 
then be pronounced. 

Had the condition of a grant of possession which was conceded 
at their Lordships' Bar been made upon the plaint or the pleadings in 
the Court below, the whole of the protracted litigation would have 
been saved, except to the extent of a simple determination of the 
point of the construction of Thomas Skinner’s will. 

In their Lordships’ opinion, accordingly, justice to the parties 
will be most nearly approached if the appellant make pa}nnent to 
the respondents of the costs of the proceedings in both Courts of 
India, and if, in regard to the appeal before this Board, neither 
party be found entitled 'to costs. Their Lordships will accor- 
dingly humbly advise His Majesty that the appeals should 
be allowed, that the causes should be remitted to the High 
Court to be dealt with upon the footing that the rights under 
mortgages granted by the late Thomas Skinner should be satisfied 
by payment being made to the mortgagees or their successors, 
that upon these payments being made and that within such 
reasonable time as shall be fixed in the Court below, a decree 
for possession shall be pronounced in favour of the appellant, and 
that, failing such payment within such time, the suits shall stand 
dismissed. 

Appeals allowed. 

Solicitors for the appellant: — T. L. Wilson & Go. 

Solicitor for the respondents in appeals 95, 99, 100 and 102 
The Solieitor, India Office. 

Solicitors for the respondents in appeals 97, 103, 104 and 
106 Barrow f Bogers & Nevill. 
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Solicitors for tlie respondents in appeal 101 of 1911 f. C\ 
Summerhays & Son, 

Solicitor for the respondents in appeals 98 and 105 : — Edward 
Balgado. 

J. V. W. 


SOHI RiM (Plaihtiff) KANHAIYA LAL (Dkpendjlkt), 

[On appeal from the High Court of Judicature at Allahabad.] 

Act ifp. XV of 1877 (Indian Limitation Act), section 19 and schedule II, artkU 
US^AcJcmwledgement, effect of-- Aclcnowledgemmt by widow in possession 
of husband" s estate — Suspension of limitation — Act XV of 1B77, section 9 — 
Act XIV of 1859, section 1, clause 15— Res iarlicatsb— Contentions raised 
far the first time on appeal to His Majesty in Council-^ Practice of Privy 
Council* 

In a suit brought by the appeHant on the 4th of March, 1907, agaiasc the 
respondents for the redemption of a mortgage, dated the 2nd of January, 1842, 
made between the respective predecessors in title of the parties and in which no 
date for redemption was specified, acknowledgements of the mortgagor’s right had 
been made by the widow and daughter of a former mortgagee, a predecessor in 
title of the respondents, which, the appeUant contended, extended the period of 
limitation. 

Meld that the law of limitation applicable to the case was not Act XIV of 
1859, the law in force at the date of the acknowledgements, hnt Act XV of 1877, 
which was in force at the time of the institution of the suit. 

Under article 148 of schedule H to that Act the period of limitation prescribed 
for a suit to redeem a mortgage was 60 years from the time when the right to 
redeem accrued, and hy section 19 an acknowlegement to be efieotive must be 
» signed by the party right is claimed or by some person 

through whom he claims title.” 

Seld that the respondents derived title through the last male owner, and 
not through his widow and daughter, who were therefore not competent under sec- 
tion 19 to make an acknowledgement of the right of redemption so as to bind any 
interests except tteir own. To hold otherwise would he to extend the power of a 
Hindu female in possession of a limited interest to bind the estate to an extent 

which was not sanctioned hy authority. 

An acknowledgement of liability only extends the period of limitation within 

which the svut must he brought, and does not confer title, and, with reference 

to section 2 of Act XV of 1877. was not a “ thing done ” within the meaning of 
section 6 of the General Clauses Consolidation Act (I of 1868.) 

There was nothing in article 143 of schedule 11 of Act XV of 1877 to justify 
a holding that hy reason of the fusion of the interests of the mortgagor 
gagea (which, it was aUeged. took place bet ween the years 1883 and 1898) the 

• Pressftf.— UordSHA^rd Mooutos . Sir Jons Bdgb, and Mr. Amh» 
Am. 
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periol of limitation whicE began to run on the 3rd of January, 1842, was sus- 
pended ; wliicn would be deciding contrary to section 9 of the Act ; this suit 
not being one to which the proviso to that section applied. 

Burrell v. Earl of Bgremont {1) distinguished. 

The present suit was not barred as m by a former suit in 1904. 

With regard to contentions raised on this appeal which had not been raised 
before at any stage of the case, and conseiiuently had not been considered by any 
of the courts below, nor were even suggested in the reasons in the case of the ap> 
pellant to England, their Lordships adhered to the established practice of the 
Board not to allow new cases to be made for the first time on appeal to His 
Majesty in Council. 

Appeal from a judgement and decree (7th August 1909) of the 
High Court at Allahabad, which reversed a judgement and decree 
(24th March 1908) of the court of the District Judge of Aligarh, 
who had affirmed a decree (16th September 1907) of the Subor- 
dinate Judge of Aligarh. 

The suit out of which this appeal arose was one for redemption 
of a mortgage, dated the 2nd of January, 1842, and the pnly ques- 
tion for determination on this appeal is whether the suit is barred 
by limitation. The District Judge held that it was not barred ; but 
on appeal the ffigh Court (Banebji and Tudball, JJ,) reversed 
that decision and dismissed the suit. 

The case before the High Court will be found reported in I. L. 
R., 32 AIL, 33, where the facts are sufficiently stated. 

The facts of the case are also fully stated in the judgement of 
their Lordships of the Judicial Committee. 

On this appeal, which was heard ex parte — (?. Cave, K, G. and 
*7. if. Parikh for the appellant contended that the suit was not 
barred by limitation. The Act of Limitation applicable to the suit 
was Act XIV of 1859, section 1, clause 15, under which the ack- 
nowledgements of 1866 and 1867 made by Musammat Jamna, and 
Musammat Janki respectively were valid and binding on the res- 
pondents and therefore effective to extend the period of limitation. 
Those acknowledgements, having been made while Act XIV 
of 1859 was in operation, were, within the meaning of 
section 6 of the General Clauses Consolidation Act (I of 1868) 
^things done” before the Limitation Act, XV of 1877, came into 
force, aiMithat Act being a repealing Act did not affect them. The 
appellant, it was therefore submitted, acquired a title under Act 
XIV of 1859, and Act IX of 1871, and, under section 2 of Act XV 
(1) (1844) 7 Eeav., 205. 
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of 1877, nothing contained in that Act ^ affected Ms title. The 
ladies, who claimed through the original mortgagee, were Ml 
owners of the mortgagee rights, and therefore bound the succeed- 
ing heirs in the way stated in Katama Natehiar v. Mai ah 
of Shivagunga ( 1 ). They represented the estate, and their 
acknowledgements were valid, so as to bind their successors 
in title the respondents. Bhagwanta v. Sukhi ( 2 ), and Mayne's 
Hindu Law (7th ed.), page 705, 'paragraph 519, page 818, para- 
graph 605, page 84 O 5 paragraph 624, and page 852, paragraph 
634, were referred to. Moreover, between the years 1883 and 1898 
there was a union of the rights of the mortgagor and those of the 
mortgagee in the appellant and his father, the effect of which, it 
was submitted, was that the operation of the Limitation Act was 
suspended during that period, and consequently, even if Act XV of 
1877 applied, the suit would not be barred by lapse of time. There 
must under article 148 of Act XV of 1877 be one person liable 
to pay interest under the ^mortgage and with a right to redeem 
and another person entitled to receive interest, and liable to a suit 
for redemption ; and where there is a union of those rights in one 
person, as there was here between 1883 and 1898, there was no 
operation of the Act. Reference was made to Burrell v. Earl of 
Egremont (3), the principle on which Lord Langdale M. E. acted 
in that case in construing section 40 of 3 and 4 Will. IV, C. 27, being, 
it was contended, applicable to the present case; and Seagram v. 
Knight ( 4 ): and sections 9 and 20 of Act XV of 1877 were also re- 
ferred to. As long as the right of the mortgagee, and the right 
of redemption remained in one person, the equity of redemption 
could not be enforced. The cause of action for redemption arose 
again at earliest when, on the death of Musammat Janki in 
i898, there was separation of those rights — under article 148 
limitation begins to run when the right to recover possession 
accrues, and until 1898 there was no right to recover possession. 
It was also contended that in 1904 the respondent being full 
owner of the property sued only for the morigagee's right, and 
did not assert Ms right to that of the mortgagor ; Ms conduct led 
the appellant to believe that he (the appellant) could redeem the 

(1) (1863) 9 Moo. I, A., 539 (603). (3) (1844) 7 Beay., 205 (234). 

(2) (1899) I. L. E:., 22 ail, 33, (4) (1857) h, R., 2 Oh. Afp., 632, 
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mortgage^ aad operated as an estoppel against him. 

The present suit was not barred by the suit brought by the 
respondent in 1904, the right to redeem was not in that suit 
decided against the appellant. 

1913, The judgement of their Lordships was 

delivered by Sir John Edge : — 

The suit in which this appeal has arisen was brought 
on the 4th of March, 1907, by Lala Soni Earn the appel- 
lant here for the redemption of a mortgage which had been 
made on the 2nd of January, 1842, by the then owners of mauza 
Kieria Buzurg in favour of Khushwakt Rai, who was on the 
making of the mortgage put in possession by the mortgagors. 
The mortgage was usufructuary, the profits, except Rs. 80 per 
annum, were to be taken by the mortgagee in lieu of interest and 
th& mortgagee was to pay to the mortgagors annually the Rs. 80 
as malikana. 

By the mortgage it was provided that the mortgagors 
should be entitled to redeem and to obtain possession of 
the mortgaged property on payment of Rs. 4,000, which was 
the amount advanced to them. No date for the redemption 
of the mortgage was specified, and consequently the mort- 
gage became liable to be redeemed immediately after it was 
made. The whole 20 biswas of Kheria Buzurg were included in 
the mortgage, but the original mortgagors, or some of them, re- 
deemed the mortgage so far as it affected 6 biswas, 17| bis- 
wansis of Kheria Buzurg, and this suit relates to the right to re- 
deem the mortgage so far as it affects the remaining 13 biswas 
2| biswansis of the property which was mortgaged in 1842, if 
that right could at the date of the suit have been enforced by 
suit. 

In order to understand tbe issues which were raised and were 
tried in the court of first instance, or on appeal below, it is neces- 
sary briefly to refer to tbe title of Lala Soni Ram, the plaintiff ap- 
pellant, as representing the original mortgagors and to the title of 
the defendants respondents as representing the original mortgagee 
Khushwakt Rai, and to refer to a suit which was brought on the 
18th of May, 1904, by the present defendant respondent Babu Cha^ 
ran Beliari Lai, and his brother Lala Shib Shankar Lai against the 
pr^ent plaintiff appellant Lala Soni Ram. Lala Shib Shankar Lftl 


TOIi^ XXXT.J iiliAHABAB SERIES. * 231 

'wm a defendant to this suit and is represented here by the r^pn- 
dents to this appeal. 

Between the years 1880 and 1883 Mannu Lai, since deceased, 
who was the father of the plaintiff appellant, acquired the rights 
and interests of the original mortgagors in 13 biswas, 2| bis- 
wansis of Kheria Buzurg to which this suit relates. These rights 
and interests, so far as they can be enforced, are now vested in the 
plaintiff appellant, Lala Soni Earn. 

Khushwakt Eai, the original mortgagee, died shortly before 
1855, leaving surviving him his widow, Musammat Jamna, who died 
on the 10th of May, 1866, and a daughter Musammat Janki, who 
died on the 30th of May, 1898, Babii Charan Behari Lai and Lala 
Shib Shankar Lai, who were the plaintiffs in the suit of 1904, were 
the sons of Musammat Janki. 

On the 31st of March, 1866, Musammat Jamna, who had succeeded 
to a B^ndu widow’s estate on the death of her husband Khushwakt 
Eai, executed a sale deed by which she transferred a moiety of her 
interest as mortgagee of Kheria Buzurg to Debi Prasad and Giilab 
Eai, and on the same date by deed hypothecated to them the 
other moiety of her interest as mortgagee. On the 29th of April, 
1867, Musammat Janki executed a sale deed in favour of Debi 
Prasad and Gulab Eai, by which she transferred to them her 
interest as mortgagee in the moiety of Kheria Buzurg which had 
been hypothecated to them by Musammat Jamna in 1866. The 
mortgagee’s interest in Kheria Buzurg, which, by the sale deeds of 
1866 and 1867, had vested for the lives of Musammat Jamna 
and Musammat Janki in Dehi Prasad and Gulab Eai, vested by 
assignments in or before 1883 in Mannu Lai, and from 1883 until 
Musammat Janki’s death in 1898 Mannu Lai ox his son, Lala Soni 
Earn, the plaintiff appellant, who succeeded him, enjoyed the rights 
of the mortgagors and the mortgagee in ihe 13 biswas 2| bis* 
wansis. 

In the deed of the 31st of March, 1866, Musammat Jamna had 
described herself as a mortgagee and had acknowledged the 
existence of the mortgage of 1842, and in the deed of ihe 29th 
of April, 1867, Musammat Janki had similarly described herself as 
mortgagee and acknowledged the existence of the mortgage. 
Neither of those deeds is before this Board, but that is the 
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inference wMcli their Lordships draw from the proceedings and 
lilB i-iig judgements in the Courts below. 

%}m Eam After the death of Musammat J anki her sons, Babu Oharan 
KAmAxiA Behari Lai and Lala Shib Shankar Lai, brought a suit on the 18th 
of May, 1904, against Lala Soni Eam, the present plaintiff appellant 
to obtain possession as mortgagees of the 13 bis was 2 1 biswansis 
of Heria Buzurg on the ground that the transfers which were 
made in the life«time of Musammat Jamna and Musammat Janki 
became ineffectual as against them on the death of those ladies. 
In that suit Babu Oharan Behari Lai and Lala Shib Shankar Lai 
on the 12th of October, 1904, obtained a decree for possession. 

So far as appears from that part of the record which is before 
this Board, Babu Oharan Behari Lai and Lala Shib Shankar Lai 
did not in the suit of 1904 allege or admit that the mortgagors' 
interest had vested in Mannu, or was vested in Lala Soni Ram, the 
present plaintiff appellant ; their case apparently simply was that 
the title to the mortgagees' interest which had been transferred 
by Musammat Jamna and Musammat Janki had determined, so far 
as Lala Soni Ram was concerned, on the death of Musammat Janki, 
and that they became entitled as representing Khushwakt Rai, 
the mortgagee, on her death to possession as mortgagees. Their 
case was, that after the death of Musammat Janki, Lala Soni Ram 
was a trespasser , as in fact he was, and they claimed mesne profits. 
It does not appear that Babu Oharan Behari Lai and Lala Shib 
Shankar Lai alleged, or otherwise admitted, in the suit of 1904, 
that a right to redeem the mortgage of 1842, which could be 
enforced by suit, was vested in anyone, nor was it material to 
their cause of action that a right to redeem which could be enforced 
by suit should be vested in anyone. Their title* to possession on 
the death of Musammat Janki, which was the title they claim, related 
hack to and was based on the mortgage of 1842, whether the right 
to enforce by suit redemption of that mortgage had or had not 
been extinguished before the 18th of May, 1904, by limitation. 
The mortgage bad not been redeemed and nothing had happened 
between the death of Musammat Janki and the 18th of May, 1904, 
to disentitle Babu Oharan Behari Lai and Lala Shib Shankar 
Lai to a decree for possession based on that original title. As a 
niatter of fact if Lala Soni Ram had desired, on the d^ath of 
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MmumiiiatJallti, in 1898, to redeem, he conld hare bronght his _ 

suit within eirty years from the date of the mortgage, ^ the slaty b 
™ rs did not expire nntil January, 1902, but apparently he hoped, ^ 
bUolding on to the posse, sion of the 13 biswas 2i bmwansu, 
to escape from haring to pay the Ks. 4,000 rederuption money. 
When the suit of 1904 was brought, the period of 60 years, 
computed from the 2nd of January, 1842, had exp^ed 

In this appeal, which is ex parte, the plamt and other pleadmgs 
in the suit of 1904 are not before their Lordships, but they draw 
the inference which they have expressed from the judgement of he 
12ch of October, 1904, and from the judgement of the Gomts below 
in this suit. Tne effect of the suit of 1904 

of law to Babu Oharan Behari Lai and Lala Shib Shankar Ld the 

possession as mortgagees to which they had 

on the death of their mother Musammat Janki on the 30th of May, 

^^^Ula Soni Earn, the present plaintiff appellant, on the 4th 
of March, 1907, brought in the Court 

Aligarh this suit against Lala Shib Shankar Lai and ^bu Charan 
Bel^ri Lai for the redemption of the mortgage of the 2nd January, 
1842, so far as it affected the 13 biswas b^wansis of Kheria 
Buzurg. Other defendants were subsequently added. ^ 

Lte^ statement Lala Shib Shankar Lai and Babu Oharan Behari 
Lai admitted that the mortgage of the 2nd of January, 18 , was 

made and so far as is now material pleaded that the suit was not 

brought within 60 years of the date of the mortgage that no ad- 
mission of the right of the mortgagor was made withm 60 years 
from the date of the mortgage, and consequently that ^ 

barred by limitation. They also alleged that in the suit of 1904 Lala 
Soni Earn had pleaded that he had a right to redeem, but that the 
Court in that suit had decreed their claim for possession, and they 
relied upon section 13 of the Code of Civil Procedure. They 
further pleaded that in the suit of 1904 it had been decided that 
the deeds which had been executed by Musammat Jamna and 
Musammat Janki were not binding upon them, the answermg 

defendants, after the deaths of those ladies. 

The Subordinate Judge held, and rightly as their Lordships 

consider, that the'suit of 1904 did not by the operation of section 
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13 of the Code of CiTil Procedure bar the present suit. The suit of 
1904 was a suit by Lala Shib Shankar Lai and Babu Charan 
Behari Lai for possession as mortgagees. The mortgage had not 
been redeemed, and the plea of Lala Soni Ram that he was entitled 
to redeem was irrelevant to a suit by the usufructuary mortgagee 
for possession. Lala Soni Ram’s title as mortgagor was not in 
question in that suit, nor could he as a defendant to that suit have 
converted that suit into one in which he could have obtained a 
decree for redemption. The Subordinate Judge, however, apply- 
ing section 15 of Act XIV of 1859 to the case, held that the ack- 
nowledgements of the existence of the mortgage by » Musammat 
Jamna and Musammat Janki in their respective deeds brought this 
suit within time, and he gave the plaintiff a decree for redemption. 

The District Judge of Aligarh, on appeal from the decree of the 
Subordinate Judge, affirmed the judgement of the Subordinate 
Judge, and by his decree of the 24th of March, 1908, dismissed the 
appeal. From the decree of the District Judge the defendants 
appealed to the High Court at Allahabad. The High Court, 
rightly holding that the law of limitation applicable to a suit or 
proceeding, is the law in force at the date of the institution of the 
suit or proceeding, unless there is a distinct provision to the con- 
trary, held that Act XV of 1877, and not Act XIV of 1859, was 
the Limitation Act which was applicable tp the suit. By section 
19 of Act XV of 1877, it is, so far as is material for present pur- 
poses, enacted as follows : — 

** If, before tbe expiration of the period prescribed for a suit or application 
in respect of any property or right, an acknowledgement of liability in respect 
of such property or right has been made in writing signed by the party against 
whom such property or right is claimed or by some person through whom he 
claims title ior liability, a new period of limitation, according to the nature of 
the (Miginal liability, shaU be computed from the time when the acknowledge- 
mm% was so signed,** 

This is a suit to redeem and the period prescribed by article 
148 of the second schedule to Act XV of 1877 within which a suit 
against a mortgagee to redeem or to recover possession of im- 
movable property mortgaged is 60 years from the time when the 
right to redeem or to recover possession accrues. 

The learned Judg^ of the High Court held that there could not 
be any doubt that the mortgage of 1842 was in terms admitted by 
Musammat Jamna and Musammat Janki in their respective deedS| 
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blit they also held that the defendants derived title through their 
grandfather Khushwakt Rai, who was mortgagee and the last Ml 
owner of the rights of the mortagagee, and did not derive title 
through Musammat Janma or Musammat Janki, who, although for 
certain purposes they did represent the estate, were not persons 
who could be deemed to have admitted for the benefit of the mort- 
gagee's estate a right of re^demption in the mortgagor, and that in 
making such acknowledgements they had no power to bind any 
interests except their own. To have held otherwise would, in their 
Lordships' opinion, have been to extend the power of a Hindu 
woman in possession for her limited interest to bind the estate to 
an extent which has not been sanctioned by authority. 

It was also contended in] the High Court on behalf of the plain- 
tiff that there had been a fusion of the interests of the mortgagee 
and the mortgagor in the same person between the years 1883 and 
1898 ; and that no mortgage was in existence during that period ; 
and that article 120 of the second schedule of Act XV of 1877, and 
not article 148 applied ; and that the suit was within time. The 
learned Judges of the High Court pointed out one obvious answer 
to that contention. It was that, if article 120 applied, the suit 
was not within time, as Musammat Janki had died more than six 
years before the suit was brought. They also pointed out that 
the mortgagee's interest which became vested in Mannu was only 
the limited interest of a Hindu lady, and consequently there had 
been no merger. The High Court, by its decree of the 7th of 
August, 1909, allowed the appeal on the ground that the suit was 
barred by limitation and dismissed the suit with costs in all 
Courts. From that decree the plaintiff I^a Soni Earn has brought 
this appeal. 

In this appeal it has been contended that the Limitation Act 
applicable to this case is Act XIV of 1859, and consequently the 
acknowledgements of the existence of the mortgage of 1842 which 
were contained in the deeds which were executed by Musammat 
Jamna and Musammat Janki brought this suit within time. As to 
that contention it is sufficient for their Lordships to say that they 
agree with the High Court that Act XIV of 1859 does not apply 
to this suit and that the Limitation Act which does apply is Act 
XV of 1877, and further that the acknowl^%ements which were 

31 
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made by Musammat Jamna and Musammat Janki were not 
acknowledgements within the meaning of section 19 of Act X\ of 
1877 made by a person or persons through whom the defendants 
derived title or liability. Their Lordships consequently consider 
that these acknowledgements were ineffectual to give a new period 
of liniitation. The contention in this appeal which is based upon 
section 6 of the General Clauses Act and section 2 of Act XV of 
1877 was pressed upon the High Court. Their Lordships agree 
with the High Court that an acknowledgement of liability only 
extends the period of limitation within which a suit must be 
brought and does not confer title, and is not a ''thing done” within 
the meaning of section 6 of the General Clauses Act. 

In this appeal it was also contended that the operation of Act 
XV of 1877 was suspended during the whole period 1883—1898 
when Mannu or his son Lala Soni Ram, the plaintiff, were in the 
position of mortgagors and mortgagees, the contention being that 
that period should be excluded from the computation of the 60 
years provided by article 148 of the second schedule to Act XV 
of 1877, as between 1883 and 1898 no suit for redemption could 
have been brought by Mannu or after his death by the plaintiff 
Lala Soni Ram. Their Lordships are by no means certain that 
this particular contention was raised in the High Court. The con- 
tention there apparently was — not that the operation of article 148 
was suspended during the period 1883—1898 — but that by reason 
of the fusion of interests of mortgagor and mortgagee article 148 
did not apply to this case and that the article which did apply was 
article 120. In support of the contention in this appeal this Board 
was urged to apply in this suit the principle which Lord Langdale, 
Master of the Rolls, applied when construing section 40 of 3 & 4 
Will, IV, C. 27, in BtirreH v. The Earl of Egremont (1). Their 
Lordships are unable to accede to that contention, as article 148 of 
Act XV of 1877 is essentially different in its language and intention 
from section 40 of 3 & 4 Will., IV, C. 27, and the facts upon which 
Lord Langdale acted were not in any way similar to the facts in this 
suit. Under section 40 of 3 & 4 Will, IV, 0. 27, no suit could be 
brought to recover money secured on a mortgage or otherwise charged 
upon land, but within twenty years next after a present right to 
(1) (1844) 7 Beay., m 
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receive the same shall have accrned to some person capable of giving 
a discharge for or a release of the same, unless in one or other of the 
events specified in the section. The 60 years' period of limitation 
allowed by article 148 of Act XY of 1877 begins to run in such a 
case as this when the right to redeem or to recover possession 
accrues.^' In Bwrrell v. The Earl of Egremont (1) there was a 
charge upon an estate which no assignable person was liable to pay 
and in respect of which no person was capable of naaking an 
acknowledgement that it was due. In this case the right to redeem 
the mortgage of the 2nd of January, 1842, accrued to the mortgagors 
the moment the mortgage was executed and the 60 years' period 
of limitation must be computed as having begun on the 3rd of Jan* 
nary, 1842. There is nothing in Act XY of 1877 which would 
justify this Board in holding that, once that period of limitation 
had begun to run in this case, it could be suspended. Their 
Lordships consider that if they were to hold that, by reason of the 
fusion of interests between 1883 and 1898, the period of limita- 
tion was suspended, they would — ^this not being a suit to which 
the proviso to section 9 of Act XY of 1887 applies-^be deciding 
contrary to the express enactment of that section that when once 
time has begun to run no subsequent disability or inability to sue 
stops it." 

At the hearing of this appeal two other contentions, each of 
which involved the consideration of facts and of law as applied 
to these facts, were raised. Neither of those contentions, so far 
as appears from the record which is before this Board, had previ- 
ously been raised by anyone at any stage of this suit either in the 
Court of first instance or on either of the appeals, and conse- 
quently had not been considered either by the Subordinate Judge 
or the District Judge or the learned Judges of the High Court. 
Further, neither of these contentions is even suggested by any 
of the grounds of appeal which were set out in Lala Soni Eam's 
application to the High Court for leave to appeal to His Majesty 
in Council, nor is either of them suggested in the reasons con- 
tained in the case for the appellant here, and it must be remem- 
bered that this appeal has been heard ex parte, neither the respon- 
dents nor any counsel on their behalf having appeared. Their 
(1) (1844) 7 Bejbv., 205. 


1913 


BomBm 

p, 

KAlfHAlTi. 

I4r¥ 



ISIS 


Bosi 'Em 

Eaithaiya 

Lai-. 


ISIS 


Jmmrfi 10 , 


238 THE INDIAN DAW BEPOBTS, [VOL. XXXV. 

LordsMps are not disposed to depart from the established prac- 
tice of this Board not to allow on appeals to His Majesty in 
Council new cases to be made which were not made below. 

The result is that their Lordships will humbly advise His 
.Majesty that this appeal should be dismissed, and the decree of the 
High Court should be affirmed. 

Appeal dismissed. 

Solicitor for the appellant .'“-Ed Dalgado, 

J. Y, W. 


APPELLATE CIVIL. 

Before Mr, Justice Sir George Knox and Mr, J ustice Muhammad Eafig, 
BACHOHAN LAL mo othees (Plaiktifps) v, BANARSI DAS {Defe»daot).» 
Civil Broced are Code (1908), order VIII, rule 6 — Set-off — Claim barred accord- 
ing to lex fori, but not according to lex loci contractus. 

In a suit filed against him in the United Provinces the defendant claimed 
to set oS a debt, wbicb, tbougb it would have been barred by limitation in the 
United Provinces, was not barred according to the local law (that of the Punjab) 
applicable thereto. Held that the set-ofi claimed was admissible. 

The facts of this case, so far as they are material to the purposes 
of this report, are as follows. The plaintiffs sued to recover 
Ea. 3,200 from the defendant, who waa a resident of Umbala in the 
Punjab, the money being alleged to be due as the result of dealings 
in flour between the parties. Amongst other defences, the defen- 
dant claimed to set off the amount due on a certain rukka for 
Es. 200. This set-off* was disallowed by the court of first instance 
upon the ground that the claim on the rukka was barred by limita- 
tion. On appeal by the defendant, however, the lower appellate 
Court reversed the finding of the court below on this point, holding 
that the local law of the Punjab applied to the rukka in question, 
according to which the debt was not time-barred. The plaintiffs 
appealed in respect of this and other matters to the High Court, 

The Hon’ble Dr. Sundar Lai and Mr. A, P. Duhe^ for the 
appellants. 

Babu Saiya ChandTa Muherji, for the respondent. 

Knox and Muhammad Rafiq, JJ. : — The appellants before us 
in this second appeal were plamtiffs in the court of first instance. 

• Second Appeal No. 1264 of 1911 from a decree of Austin Kendall, District 
Judge of Gawnpore, dated the 21st of August, 1911, modifying a decree of Mohan 
Lai Hukku, Suborliaate Judge of Oawnpore, dated the 6th of July, 1910. 
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They sned the respondent for a sum of money together with costa 1913 
The sum of money, they claimed, was alleged to have arisen out o bachchah 
certain dealings in wheat between the partly. The 

they sued for was Bs. 3,200. The lower appellate Court went m o bakaebi Dab. 
the accounts and gave the appellautsa decree for Bs. 3/4-0-6 
proportionate costs. Against this decree the 

Lo^ht the present appeal. In the memorandum of ap^ they 

have mised several pleas. One of these pleas, namely, plea iNo. 6, 

Lave raisea sever b ^ 

has been abandoned, and the plea g rnrirt 

themselves into two, the first being that the lower appellate & 

was wrong in debiting the appellants with t e amoun o a 

dated «he 7th of D ecemher, 1903, inasmuch as the claim on tha 

rukka was barred by limitation. hv the 

The second point was that the account books produced by the 

respondent before the 

^ A- „ law Before dealing with this we would note thatthe 

» o-pp- ^ p>- " r ^ 
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+oiro Tin account in second appeal, ihe seconu pmci, 

. 1 ;rrUi- We ao^ree with the learned Judge of the 

entitled to any weight. We agree wiu decree 

court below tot this wss uot a case m which a yrdimiuary decree 

to action of to lower court with retermce to to 

rutta tocouteutiou waa tot to court ought to have mto 

* .11 * rvP fV>p Indian liinoitation .A.ct 

present case applied the pro vis ^ of the Puniab Act 

of 1908 without any refeieuce to the piovrsious of to Puu^^Act 
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he had sued in the Panjab, could hare recovered by law from the 

plaintiff. 

regards the plea relating to the account books, we notice 
that the appellants, when they filed their objections in the lower 
appellate Court, filled the roll of respondents in that court, and they 
never objected that the account books had not been proved. We 
understand that the respondent went into the witness box and as a 
matter of fact did prove the account books. This plea also fails. 
The appeal fails and is dismissed with costs. 

Appeal dismissed. 


Before Mr, Justice Sir Marry Griffin and Mr, Justice Ghamier, 

BIHAEI LAL (Plaiktiff) v, BAUD HUSAIN akd othees (Dbpendahts)^ 
Hindu widow — Hindu law — Gompromise followed by an award settling disputes 
as to the property of various meynbersof the family-— Eff ect of such award on 
reversionary interests, 

Wiiere the widow of one and the son of the other of two brothers, 
Hindus separated in estate, entered into a compromise, which was found to be 
reasonable in its nature, concerning the partition of the property of the two 
brothers, and an award was made on the basis of such compromise, it was held 
that it was not open to the reversioner to dispute the validity of the compromise 
and award, especially when a considerable time had elapsed and most of the 
property had changed hands meanwhile. Khunni Lai v. Gdbind Krishna 
Karain (1) and Madan Lai v. Ghuttan Singh (2) followed. 

This was a suit to set aside a deed of compromise and an award 
based thereon and to recover possession of certain immovable pro- 
perty. 

The plaintiff came into court alleging that one Ganesh Eai, his 
maternal grandfather, was a separated Hindu and was the sole 
owner of the property in suit ; that Musammat Gango, the widow of 
Ganesh Eai, on his death, took possession of the aforesaid property 
as a life-tenant, but unlawfully transferred it, under an arbitration 
award, to one Bhagirath, who was Ganesh Bafs cousin, that 
Bhagirath sold a portion of it to Musammat Wali-un-nissa, and that 
the ancestor of the defendants brought a suit against the latter for 
pre-emption and obtained possession of the property from her. The 
plaintiff prayed that the arbitration award might be set aside and 

• Second Appeal No. 3B9 of 1912 from a decree of D. R. Lyle, District Judge 
of Shah Jahanpur, dated the SOfeh of January, 1912, reversing a decree of Gokul 
Prasad, Subordinate Judge of Shahjahanpur, dated the 11th of August, 1911, 

(1) (1911) I. L. B.^ 33 An., 356, (2) (1912) 10 A. L. J., IQl. 
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possession deiiTered to Mm. The defendants pleaded that Ganesh 
Eai and Bhagirath were members of a joint Hindu family and were 
joint owners of the property, and on Ganesh Kai’s death, a dispute 
arising between Bhagirath and Musammat Gango, an arbitration 
award based upon a compromise between the parties was made, 
under wMch the property in suit was given to Bhagirath. He did 
not get it by transfer from Musammat Gango, and the plaintiff 
had no right to the property. 

The court of first instance decreed the plaintiff’s claim, but the 
lower appellate Court allowed the appeal and dismissed the suit. 
The plaintiff appealed to the High Court. 

Munshi Benode Behari (with him Dr. Satish Chandra 
Banerp) for the appellant : — 

The compromise seems to be collusive and cannot bind the 
reversioners. Further it was not arrived at in a contested suit and 
so it is of no effect. It was not even a compromise, since the arbi- 
trators, without using their own judgement, gave the award accord- 
ing to the arrangement already arrived at by the parties. It would 
be extremely dangerous if widows were allowed to alienate pro- 
perty to which the reversioners would be entitled. 

Mr. Agha Haidar, for the respondent 

There is no allegation in the plaint that the compromise was 
collusive or fraudulent. Fraud is never presumed. If once it is 
found that the compromise was in every respect a fair and reason- 
able one the argument that it was not arrived at in a contested 
suit loses much of its force. The finding of the lower court is that 
the compromise is perfectly reasonable and saved the partis from 
a doubtful and ruinous litigation. On this finding the plaintiff has 
no case. Again the compromise is 21 years old. The property has, 
during the period, changed hands twice. It would be unfair if the 
plaintiff was allowed to take the property back from a bond fide 
purchaser. The plaintiff’s family alone can know about the dispute 
which resulted in the compromise. They would not help the defen- 
dant with evidence, but would rather try to deprive him of the 
property. He relied on Ehunni Lai v. Qobind Krishna Naram 
(1) ar d Madan Lai v. OhuUan Singk (2). 

Munshi ode replied. 

(1) (1911)1. L. B.; 33 AH., 356. (2) (1912) lO A. lA 
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Griffin and OhamieR, JJ Balkishan and Mul Chand were 
brotiera, separate in estate. Mul Chand died leaving a son 
Bhagirath. In execution of a decree obtained by Bhagirath a share 
in a village called Jaswan was put up for sale and purchased by, 
or at all events in the name of, Balkishan. The last named was 
succeeded by his son, Ganesh, who died in 1888, leaving a widow 
Musammat Gango. Bhagirath put forward a claim to the share in 
Jaswan. The dispute was referred to the arbitration of three 
persons, but before an award could be made the parties agreed that 
the share in Jaswan should go to Bhagirath and that a share in a 
village called Karauri, standing in the names of Ganesh and 
Bhagirath, should go to Musammat Gango, and at the same time 
other properties were allotted to one party or the other. An award 
was made in terms of this agreement. In 1904, Gango gave the 
share in KArauri to her daughter’s son, the present plaintiff. She 
died in 1908, In 1892 Bhagirath sold the share in Jaswan to a 
Musammat Wali-un-nissa, from whom it was taken under a pre- 
emption decree by the predecessors of the defendants. Thus, there 
have been several dealings with the properties included in the 
award. In the present suit, instituted in 1910, the plaintiff seeks 
to recover the share in Jaswan on the ground that he is not bound 
by the compromise and award made thereon. The Subordinate 
Judge decreed the claim, but his decision was reversed by the 
District Judge, who upheld the compromise, on the ground that it 
was a reasonable settlement of the dispute between Musammat 
Gango and Bhagirath. The learned Judge was disposed to think 
that Balkishan and Bhagirath must have been joint owners of the 
share in Jaswan, as both were recorded as holders of sir and 
hhudkasMj and Bhagirath’s name remained in the khasra after the 
d^th of Balkishan. In second appeal it is contended that Musam- 
mat Gango being the holder of a limited interest in the property 
had no power to surrender it to Bhagirath in such a way as to bind 
the reversionary heirs of her husband. In our opinion there is no 
force in this contention. The case appears to be covered by the 
decision of the Privy CoumH m Khunni Lai y. Gobind Krishna 
Narain (1) and the decision of this Court in Madan Lai v. Okuttan 
Bmgh (2). The compromise which has been found to be a reasonabl e 
(1) (1911) I. L. B., 33 AU., 356. (2) (1912) 10 A. L. J., 101. 
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settlement was designed to put an end to a family dispute' wHch 
would otlierwke have resulted in Tuinons litigation. On the 
anthorities it is impoi^ible to treat the compromise as an alienation, 
valid only if it can be shown to be justified by necessity. The 
appeal is dismissed with costs. 

Appeal dismimed. 

Before Mr, Justice TuMaU and Mr,' Justice Muhammad 
MOHAN LaL (Judoemeht-debtob) V. JAGAN NATH and akotheb (Decbie- 

HOEDBBS).* 

Civil Procedure Code (190d), section 47 — ExecuUon of decree-- Par Htkm — 
Objection that decree-holders had realized certain debts assigned by the decree to 
the j udgement-dehtor — Procedure. 

The decree in a partition suit, inter alia, allotted a sum of money to be paid 
by the judgement-debtor to the decree -holders and assigned certain debts on 
account books to the judgement-debtor. On application by the decree-holders for 
execution as to the sum allotted to them, the judgement-debtor took objection 
that the decree-holders had as a matter of fact realized a large amount out of the 
debts which had been assigned by the^decree to him. Seld that the qu^tion 
thus raised was not a matter falling within the puryiew of section 47 of the Code 
of Oiyil Procedure, and that the judgement-debtor *s remedy was by a separate suit 
to recover from the decree-holders the amount alleged to have been illegally 
realized. 

This appeal arose out of proceedings in execution of a decree 
based upon a compromise in a suit for the partition of the’property 
of the family to which both parties belonged. Amongst this pro- 
perty were certain debts due on bonds and other debts due on 
account-books. Several of the bond debts were assigned to the 
plaintiffs, and the rest as well as the debts on account-books to the 
defendant. In addition to this the sum of Rs, 3,400 was to be paid 
by the defendants to the plaintiffs, Es. 400 at once and the balance 
within two years. The sum of Rs. 400 was paid. In 1910 and 
1911 there were applications made by the decree- holders in execu- 
tion of the decree whereby they sought to recover the balance of 
Bs. 3,000. The present application for execution was made in 
January, 1912. On the 8th of March, 1912, the judgement-debtor 
filed certain objections. The objections were that the application 
was in contravention of the terms of the decree, that the applica- 
tion was time-barred, that interest had been charged by the 

^Pirst Appeal No. 205 of 1912 from a decree of Mohan M Hukku, Sulxadi- 
nate Judge of Meerut, dated the 25th of May, 1912. 
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decree-holders to which they were not entitled, and that since the date 

of the partition decree the plaintiffs decree-holders had realized a 

large snm of money out of those debts which had been allotted 
to the judgement-debtor under the partition decree. On the 16th 
of March the objections were slightly amplified by another applica- 
tion in which the judgement-debtor sought for time to bring into 
court eYidence to prove that the decree-holders had realized a large 
sum out of those debts based on account-books which had been 

allotted to the defendant. _ 

The court of first instance disallowed the objections. The 

defendant judgement-debtor appealed to the High Court. 

Pandit Shiam Krishna Bar and Pandit Uma Shankar Bajpai, 
for the appellant. 

The Hon’hle Pandit Moti Lai Nehru, for the respondents. 

TtTDBALL and Mtjeammad Eafiq, JJ. • This is an appeal 
arising out of execution proceedings. The facts are briefly as 
follows The parties are step-brothers. A suit for partition was 
brought by the plaintiffs respondents for partition of the joint 
family property. The suit ended in a decree, dated the 3rd of 
March, 1908, based on a compromise. The compromise is dated 
the 14th of January, 1908, and was filed in the course of the appeal 
in this Court, on the 22nd of January, 1908, and was remitted to 
the court below for verification and report. It reached the court 
below on the 31st of January, 1908. According to the compromise 
the landed property was divided in a certain manner, likewise the 
house property. With these we are not concerned in this appeal. 
The third class of property consisted of debts on bonds and on 
accounts entered in certain account-books. Of this class about ten 
debts secured by bonds were allotted to the plaintiffs. The remain- 
ing debts, including all those due on accounts, were allotted to the 
defendant. In addition to this allotment of the property under the 
compromise a sum of Es. 3,400 was to be paid by the defendant. 
Of this, Es. 400 was to be paid at once and the balance of 
Es. 3,000 at the end of two years. The compromise on being duly 
verified was submitted to this Court, and a decree was passed there- 
under (m the 3rd of March, 1908. The sum of Es. 400 was paid. 
In 1910 and 1911 there were applications made by the decree- 
holders in execution of the decree, whereby they sought to recover 
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the balance of Rs. 3,000. The present application for execution was 
made in January, 1912. On the 8th of March, 1912, the judge- 
ment-debtor filed certain objections. The objections were that the 
application was in contrayention of the terms of the decree ; that 
the application was time-barred ; that interest had been charged by 
the decree-holders to which they were not entitled, and that since 
the date of the partition decree the ^plaintiffs decree-holders had 
realized a large sum of money out of those debts which had been 
allotted to the judgement-debtor under the partition decree. On the 
16th of March the objections were slightly amplified by another 
application, in which the judgement-debtor sought for time to bring 
into court evidence to prove that the decree-holders had realize 
a large sum out of those debts based on account-books which had 
been allotted to the defendant. The lower court has disallowed 
the objections. * The plea of limitation was not pressed, and the 
lower court held that if the decree-holders had wrongfully reco- 
vered the debts, the judgement-debtor had his remedy against the 
decree-holders in a regular suit. The judgement-debtor comes here 
on appeal, and the first plea taken is that the point raised as to the 
collection of debts due to the judgement-debtor by the decree- 
holders is a point which falls under section 47 of the Code of Civil 
Procedure and the lower court ought to have gone into it. To this 
we cannot agree. The appellant has. an entirely a separate cause of 
action against the decree-holders, if the latter have as a matter of 
fact recovered the debts due to him and not to themselves. Once the 
final decree in the partition suit was passed, the plaintiffs, decree- 
holders, ceased to have any title whatever to the debts in question. 
It is not pleaded that the plaintiffs’ decree for Rs. 3,000 has been 
satisfied. There has been no voluntary payment. It is further 
urged on behalf of the appellant that under clause (2) of section 47 
we should treat his present petition of objection more in the nature 
of a plaint, so that the whole proceedings may be treated as a suit 
by to recover the amount which he claims to have been collect* 
ed by the decree-holders. We see no reason to do so, assuming for 
a moment that the second clause of the section enables us to do as 
he wishes. The present proceeding is one which has arisen out of 
an application by the decree-holders and the objections are merely 
objections asking the court to reject the application. No amount 
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is spaaftcally claimed therein as having been collected by the 
decree-holders* 

The second ground of appeal is not pressed. The third ground 
of appeal has no force. Assuming that the respondents have 
misappropriated the money due to the appellant, the latter has a 
remedy by regular suit. 

The fourth ground of appeal is that as the plaintiffs have 
refused to fulfil their obligations under the decree they are not 
entitled to recover the money from the appellant. In so far as the 
decree itself is actually concerned there is no obligation on the 
decree-holders which they have to perform. It is urged that on the 
31st of January, 1908, when the compromise filed in this Court 
was received in the court below, an agreement was filed by the 
parties on the same day under which the plaintiffs, decree-holders, 
agreed to make over the account-books to the defendant. It is 
further urged that it was clearly understood by the parties that the 
defendant was to have two years’ time given to him under the 
decree (as was actually granted thereby) for pajnnent of Ks. 3,000, 
because he was to have the account-books at once handed over to 
him to enable him to recover the debts allotted to him. It is plead- 
ed that the decree-holders have never handed over the accounts to 
him, and have thereby prevented him from recovering the debts, 
and as a consequence have prevented him also from paying the 
sum of Es 3,000, It was urged that when the previous applications 
were made by the decree-holders this objection was ail along taken, 
though it is also admitted that as a matter of fact it was not taken 
in the present instance in the court below. It seems to us quite 
dear that the rights of the parties, after the compromise had been 
arrived at, were governed by the decree of the 3rd of March, 1908. 
It may be that on a true interpretation of that decree the judge- 
ment-debtor was entitled to the possession of the account-books, 
as the debts based on those account-books were entered therein 
and they formed the chief proof of those debts. It was open to 
the judgement-debtor to put the decree into execution and to 
r^verthe books from the plaintiBfe if they did not deliver them. 
As a matter of fisict the decree is silent as to the possession of the 
account-books, and we do not think that we can go behind the 
«tecree to find out what other rights the parties may havet If any 
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p3Ttioii of the compromise was accidentally omitted from the decree, 
it was open to the judgement-debtor to have the decree amended. 
If he intentionally omitted' any portion the compromise from 
the decree he has himself to blame. In any case he is not entitled 
to go behind the decree which finally decided the rights of the 
parties. This is a point which, as we have already pointed out, 
not taken in the court below. If the appellant deems himself 
aggrieved in any way, we must leave him to his remedy by a 
separate suit. We think the decision of the court below is perfectly 
correct. We dismiss the appeal with costs. 

Appeal dismissed. 


Before Mr. Justice Sir Earry (Jripfi and Mr. Justice GJiamier^ 
GAHESHI LAL othees (Pbaiktifps) 0. GHARAH SINGH and othees 
(Depesdahts)* 

Mortgage — Parties — Suit for entire mortgage momy and sale of entire morU 
gaged property^ Omission to implead certain persons interested — Decree to 
which plamtiffs entitled. 

Where a plaintiff mortgagee sued for the recovery of the whole of the mort- 
gage money by the sale of the whole of the mortgaged property, but by art 
oversight omitted to implead certain persons who had acquired a share in the 
property subsequent to the mortgage in suit, it was held^ that so much of the 
claim should be decreed as was proportionate to the interests of the persons who 
were before the court. 

This was a suit on a mortgage made in favour of the first 
plaintiff in January, 1891. Some of the defendants were the 
mortgagors and remainder were impleaded on the ground that 
they had acquired an interest in the mortgaged property by purchase. 
One of the defences to the suit was that the plamtiffs had failed 
to implead four persons who had acquired one-sixth of the mort- 
gaged property after the mortgage The first court gave the 
plaintiffs a decree for .|ths of the amount due on the mortgage, 
to be recovered, if necessary, by sale of f ths of the property mort- 
gaged. The defendant appealed. The District Judge held that 
the non-joinder of owners of one-sixth of the property was fatal 
to the suit, which he* accordingly dismissed. 

The plaintifife appealed to the High Court. 

* Second Appeal No. 454 of 1912 from a decree of H. M. Smith, Additional 
judge of Agra, dated the mb of November, 1911, reversing a dmree Kaliica- 
Singh, Additional Subordiimte judge of Agra, dated the 2f th d Jwm, 1911. 
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Dr. ScifAsh Ghandrcb Banner ji and Babu Jogindro Nath 
Ghaudhri, for the appellants. 

Mr. 11. L. Agartaiki and Munshi Benode Behar%, for the 

respondents. 

Geiffin and Chamiee, JJ. :-This was a suit on a mortgage made 
in favour of the first plaintiff in January, 1891. Some of the de- 
fendants were the mortgagors and the remainder were impleaded 
on the ground that they had acquired interest in the mortgaged 
property hy purchase. One of the defences to the suit was that 
the plaintiffs had failed to implead four persons who had acquired 
one-s^th of the mortgaged property after the mortgage. The first 
court gave the plaintiffe a decree for |ths of the amount due 
on the mortgage, to be recovered, if necessary, by sale of |ths 
of the property mortgaged. The defendant appealed. The District 
Judge held that the non-joinder of the owners of one-skth of the 
property was fatal to the suff, which he accordingly dismissed. In 

second appeal it is contended'that the decision of the lower appel- 
late court was erroneous. jReliance is placed on the decision in 
/m«m Ali v. B'lij Nath Bam Sahu (1) and some observations 
made by one of us in Qendan Lai v. Bahu Ram (2). For the 
defendants respondents it is contended that a mortgagee must sue 
for recovery of the whole of the mortgage money by sale of the 
whole of the mortgaged property, and that if for any reason he is 
unable to ask for the sale of the whole mortgaged property his suit 
should be dismissed. In the present case the plaintiffs sued for 
recovery of the whole of mortgage money by sale of the whole of 
the mortgaged property. But by an oversight they omitted to 
implead certain persons who owned a share in the property 
distinct from the shares held by the other defendants. It seems 
to us that if the other questions in the case are decided in 
favour of the plaintiff, so much of the claim should be decreed 
as is proportionate to the interest of the persons who are before 
the court. There seems to be some question as to whether the 
defendants are the owners of |th or a smaller sha,re. This 
matter may be determined by the lower appellate court. . We 
allow the appeal, set aside the decree of the lower appeallatq 
court., and remand the case to that court to be restored to the 
( 1 ) (1906) I. B. B.. 33 Oalo., 613. (2) (I911j ,9 A. L. J., 86. 
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pending file and disposed of according to law. Costs will he costs 
in the cause. 

Appeal allowed and cause remanded. 


Before Mr. Justice Tudball and Mr. Justice Muhammad Rafiq. 

JAI DEI (Applicant) BANWARI LAD, (Opposite pasty)* 

Act Uo. VII of 1889 (Succession Certificate AjctJ, section 9 — Certificate in 
favour of Hindu widow to recdize interest oidy — Certificate vlim 

Held that, where a oertifoate was granted to a Hindu widow for eolleotion 
of debts due to her late husband, it was not competent to the Court, in lien of 
requiring security from the grantee, to give a certificate for realization of interest 
only without disturbing capital. SMh Ddv Ajudhia Prasad (1) referred to. 

In this case one Musammat Jai Dei, a Hindu widow, applied 
under section 6 of the Succession Certificate Act, 1889, for a certi- 
ficate in respect of four debts due to her late husand. The appli- 
cation was opposed by certain reversioners, who asked the court to 
take security from the widow, as there was every likelihood of her 
wasting the corpus of the property if it reached her hands. On 
that the Judge passed, the following order The certificate 
asked for is granted, with the condition that the applicant may 
not disturb the capital sum and shall draw interest only.” Musam- 
mat Jai Dei appealed to the BGgh Court, urging that the order 
in question was ultra vires the condition imposed being one which 
it wa^ not in the power of the court to annex to the grant of a 
certificate. 

Dr. Surendra Nodh Sen, for the appellant. 

The Hon’ble Dr, Tej Bakadur Sapru, for the respondents, 
Tudball and Muhammad Rafiq, JJ:— The appellant Musammat 
Jai Dei applied under section 6 of Act VII of 1889, the Succession 
Certificate Act, in respect of four debts due to her deceased hus- 
band. The application was oppcsed by certain reversioners, who 
asked the court to take security from the widow, as there was 
every likelihood of her wasting the corpus of the property if it 
reached her hands. On that the District Judge passed the following 
order:— “The certificate asked for is granted with the condition that 
the applicant may not disturb the capital sum and shall draw interest 

• First Appeal Ho. liS of 1912 from an order of T. L. JohnsiKjn, DisIricI 
Judge of EanruMial^ daW the 1st of August, 1912, 

(1) F. A, f. O.,, Ho. 108 d 1910, d.eoided cm the 13a d Fdmmj, IBUL 
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only. This will ohTiafce the necessity for security.'’ Musammat Jai 
Dei has come here on appeal, and it is urged that the condition im- 
posed by the court is uUth vives and that so much of the order passed 
is illegal. The case is similar in all respects to the case of Musammat 
SMb Dei v. Ajudhia Prasad (1), decided on the 13th of February, 
1911. As in that cause, all that the Court could do was to require as 
a condition precedent to grant of the certificate that the widow 
should give security under section 9 for rendering an account of 
the debts and securities received by her and for indemnifying the 
persons who may be entitled to the whole or any part of the debt. 
The certificate as granted by the Judge would only entitle the 
widow to recover from the debtors the interest on the debts. It 
is not a question of the — ‘‘securities a%d wteTest ou seouritigs”— as 
defined in section 3 of the Act. We set aside the order of the 
Court below and direct that Court to readmit the application and 
to proceed to enter into and decide as to whether or not there is 
any necessity to take security from the widow under the circums- 
tances. The parties will be allowed to go into evidence on the 
point and on that evidence the Court will come to a conclusion. 
If it comes to the conclusion that security is necessary, it will grant 
a certificate conditional on her furnishing security. If it comes 
to the conclusion that security is not necessary, it will grant a 
certificate unconditionally. The costs of this appeal will abide 
the result. 

. Appeal allowed. 

Before Sir Henry EicJiardSj Knight, Chief Justice^ and Mr, Justice Banerfi. 
PABSOTAM DAS awb othebs (Plaintieps) v. PATESEI PABTAB NABAIN 
SINGH AKD OTHBEB (DbPENDAHTS).* 

Act Ho. IlloflSll (Indian Begistration Act), section ^l^Eegistratiofi — How far 
a misdescriptim of ^property comprised in a deed may invalidate registration, 

W here oae of peveral villages comprised in a registered mortgage deed was 
d^ribed m Ibeing in a wrong tappa^ the description being, notwithstanding this 
error, sufficient for identification, it was held that the misdescription was not 
BTifficient to invalidate the mortgage as regards the village in question. Beni 
MadM Singh T, Ja^€d Singh {2) TQietTed.% 0 , 

This was a suit for sale on a mortgage. The mortgage com- 
prised several villages and was registered, but the court of first 

* Eirst Appeal No. 219 of 1911 from a decree of Shiva Prasad, Subordinate 
Judge of Gorakhpur, dated the 16th of December, 1910. 

(1) E. A. f. On No. 108 of 1910. (2)^ (1912) 10 A. L, J., 33. 
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instance had held it to be invalid as against one of the villages 
npon the ground of misdescription with reference to section 21 
of the Indian Eegistration Act, 1877. The village in question was 
thus described in the deed : — The entire mauza Rasulpur, tappa 
Padya, , . . pargana and district Basti . . . wliichare 
mortgaged with possession to other pemons.’" The rest of the 
description was correct, but the village was not situate in tappa 
Padya, but in tappa Kadar. 

The plaintiffs appealed to the High Court. 

The Hon’ble Dr. Sundar Lai, Munshi Govind Prasad and 
Maulvi Shafi-uz-zaman, for the appellants. 

Dr. Satish Chandra Banerji, The Hon'ble Dr. Tej Bahadur 
Saf ru, Maulvi Muhammad Ishaq, Munshi Parmeshwar Dayal 
and Munshi PurushoUam Das Tandan, for the respondents. 

Richards, C. J., and Banerji, J.— This appeal arises out of 
a suit for sale upon a mortgage, and the only question we have 
to determine is whether the court below was right in dismissing 
the claim in so far as it sought to bring to sale the village Easul- 
pur, tappa Kadar. The court below has held that having regard 
to the provisions of section 21 of the Eegistration Act of 1877 the 
registration of the mortgage deed as regards that village was 
void and it has accordingly dismissed the claim in respect of that 
village. The correctness of this decision is challenged in this 
appeal by the plaintiffs. 

The mortgage comprises a number of villages, among 
which is the village Rasulpur, and it is thus described in the 
deed. *‘The entire mauza Rasulpur, tappa Padya, . , . 
pargana and district Basti . . . which are mortgaged with 

possession to other persons Mauza Rasulpur is not in tappa 
Padya, but is in fact in tappa Kadar. This k established by the 
evidence to which the court below has referred, but it is admitted 
that it is situate in pargana Basti and in the Basti district, and 
it was also mortgaged with possession to other persons. 
The court below holds that as the tappa in which the property in 
qu^tion is situate has been wrongly given in the mortgage deed, 
the registration of that document is thereby vitiated, SoGtion 21 
of the Registration Act merely provides that a non-testamentary 
document relating to immovable property should contain a 

33 
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doscriptioii o such property sufficient to identify the same, and the 
appendix to the Eegistration Manual requires that the name of 
the Tillage, pargana and district should be entered. In the 
present instance the name of the village and the names of the 
pargana and the district in which it is situate are given in the 
mortgage deed. The only defect is the mistake in the name of the 
tappa. The fact that it is further mentioned in the mortgage 
deed that the mortgaged property is subject to a prior mortgage 
under which the mortgagee is in possession is another circums- 
tance which would enable one to identify the property intended 
to be mortgaged and mentioned in the mortgage deed. We are 
unable to hold that the mistake in the tappa is alone sufficient to 
vitiate the regivstration of the document which was accepted for 
registration and actually registered. The description given, in 
spite of the error in the tappa, was in our opinion sufficient to 
identify the property and that part of the description which was 
in fact erroneous may well be disregarded. 

A similar question arose in Beni Madho Singh v, Jagat 
Singh (1) and it was held that a sale deed having been registered, 
the registration could, not be a nullity merely by reason of there 
being an error in the description of the property. The court 
below was, therefore, in our opinion wrong in dismissing the claim 
as regards the village Rasulpur. 

It was contended on behalf of the respondent, Kashi Prasad, 
that he was a bond fide purchaser without notice of the plaintiff’s 
earlier mortgage. In the first place we may point out that the 
property was sold and was purchased by Kh;Shi Prasad in execu- 
tion of his own decree. In the next place there is nothing to 
show that he made any inquiry as to the existence of a prior 
mortgage on the property. If he had made any inquiry, it is 
clear that he would have found that the property which is men- 
tioned in the mortgage deed in suit as being in the possession of 
a prior mortgagee is the property now sought to be sold. He 
never came forward to say that he was misled in any way by the 
misdescription in the mortgage deed. The plaintiff, therefore, 
is entitled to a decree for sale of Rasulpur as against the respon- 
dent Kashi Prasad. 


(1) (1912) lOA.L. J, 38. 
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It was contended on behalf of the respondent Hira Prasad that 
the decree for sale of Rasnipur in favour of the plaintiff should be 
subject to two prior mortgages, namely, one of July, 1880, and the 
other of the 25th of November, 1880. The mortgage of the 2nd of 
July, 1880, is a usufructuary mortgage made in favour of Ram 
Narain and others, and the other mortgage is a simple mortgage 
in favour of Sham Narain and others, the predecessors in title of 
Hira Prasad. Hira Prasad has purchased the mortgagee rights 
iu regard to half of the property and has redeemed the mortgage 
in respect of the other half and has thus stepped into the shoes 
of the prior mortgagee. He is, therefore, entitled to claim that 
the decree in the plaintiff’s favour should be subject to the mort- 
gage of the 2nd of July, 1880. This is conceded by the learned 
advocate for the plaintiff, and indeed in the plaint the plaintiff’s 
prayer wag that the sale should be subject to that mortgage. As 
for the mortgage of the 25th of November, 1880, the court below 
has held that, as a decree was obtained on the basis of that mort- 
gage, the said mortgage has merged in the decree and that the 
decree has become time-barred and is no longer capable of 
executioru So that Hira Prasad cannot now claim that the sale in 
enforcement of the plaintiff’s mortgage should be subject to the 
mortgage of the 25th of November, 1880. In the connected execu- 
tion First Appeal, No. 303 of 1912, decided by us to-day, we have 
held that the decree obtained on foot of the mortgage of the 25th 
of November, 1880, is no longer capable of execution and is time- 
barred and it is clear that it was also time-barred on the data 
on which the plaintiffs brought their suit. That being so, tlmt 
mortgage no longer subsists and cannot be enforced. 

The result is that we allow the appeal so far that we vary the 
decree of the court below by adding to the decree a direction for 
sale of the village Rasulpur, tappa Kadar, subject to the mortgage 
of the 2ud of July, 1880, The appellants will have their costs in 
both courts as part of the decretal amount which may be recovered 
by sale of the village Rasulpur and the other villages ordered to 
be sold by the decree of the court below* In other respects we 
•affirm the decree of the court below. We extend the time for 
payment for six months from this date. 
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Before Mr. Justice Sir Eany Griffin mid Mr. Justice Gharmer. 

BADBI PBASAD and anothbs (Pdainiii'fs) v. ABDUL KABIM and 

OTHEEs (Defendants).* 

Act Wo. I of 1872 (Indian Evidence Act), section Q^~-Mortgage-—EvidencB of 
execution.— Attesting witness— Scribe. 

Held tliat the scribe of a mortgage deed cannot be counted as an attesting 

witness merely because he has signea the deed, even though the deed may in 

fact have been executed in his presence. To be an “ attesting witness ” within 
the of section 68 of the Indian Evidence Act, 1872, the witness must 

have seen the document executed and have signed it as a witness. 

Banu V. Laxmanrao {!) ; Burdett v. SpUsiury (2) and Shamu Patter y. ■ 
Abdul Kadir Bavuthan (3) foUowed. Badha Kishen v. Fateh Ali Khan (4), 
BajNarain Ghosh v. Abdur Sahim(5)anAMuha7miadAliY.Jafar Khan{6) 
discussed. 

The facts of this case were as follows:— The plai^ilEs sued 
upon a mortgage bond. They produced none of the attesting 
witnesses to prove the bond, although one of them was alive 
and procurable. They produced the scribe, Ghulam Jilani, who 
stated that at the request of the executant, who was illiterate, he 
had signed the executant’s name for him and that the executant 
had touched the pen. He also stated that the consideration was 
paid in his presence. Ghulam Jilani had signed the bond as a 
scribe and not expressly as an attesting witness. The Munsif 
held the bond proved. On appeal the District Judge held that 
the bond was not duly proved and dismissed the suit. The plain- 
tiffs appealed to the High Court. 

Maulvi Muhammad Ishaq, for the appellants j — 

A scribe who has signed his name on the deed and who is in 
a position to give evidence as to the execution thereof may be 
considered to be an attesting witness although he has not signed 
specifically as such. The evidence of such a scribe is legally 
sufficient to prove the bond ; Muhammad Ali v. Jafar Khan 
(6), Radha Kishen v. Fateh Ali Khan (4). To be an attesting 
witness a person need not describe himself as such on the deed, 

* Se©md Appeal'No 183 of 1912 from a decree of D. R, Lyle, District Judge 
of SbabjaJianpur, dated the 5th of December, 1911, reversing a decree of Iftikhar 
Husain, Munsif of Budaun West, dated the 18th of May, 1911. 

(1) (1908) I. L. R.., 33 Bom., (4) (1898) I. L. R., 20 All., 582. 

. 44., 

(2) (1843) 10 0. and F.,340. (5) (1901) 5 0, W. N., 454. 

(3) (1912) I. L. R„ 35 Mad., (6) Weekly Notes, 1897, p. 146. 
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nor is it neo^essary that his name should appear on a particular 
part of the document, e.g. the margin, rather than on any other 
part of it. He is an attesting witness if the execution of the 
document has happened in his presence, and he is able to testify to 
it. I am further supported by the cases of Eaj Narain Ghosh t. 
Abdur Rahim (1) and Dinamoyee Debi v. Bon Behari Kapur 
(2). At all events the District Judge should have granted our 
prayer for an opportunity to produce the attesting witness who is 
alive. 

Munshi Qovind Prasad^ for the respondents : — 

In order to be an attesting witness within the meaning of 
section 68 of the Evidence Act it is necessary that the witness 
should have seen the deed executed and have signed the deed as 
a witness of that fact, A scribe who signs the deed merely as 
the writer thereof, and not as purporting to be a witness of 
the execution, is not an attesting witness. I rely on the cases 
of Rann v, Laxmanrao (3) and Shamu PaUer v. Abdul Kadir 
Ravuthan (4). The appellants who deliberately failed to call the 
attesting witness have no right to be given an opportunity to call 
him now. 

Maulvi Muhammad iBhaq replied. 

Griffin and Chasiier, J. J.:— This was a suit upon a mortgage 
for Es. 99 made in December, 1884. The claim was decreed by 
the first court, but was dismissed by the District Judge on appeal 
on the ground that the mortgage deed had not been proved as 
required by section 68 of the Evidence Act. 

The only witness called to prove the execution of the deed was 
Ghulam Jilani, the man who wrote out the deed. He deposed that 
the deed was executed in his presence. The question is whether 
he was an attesting witness within the meaning of section 68 of 
the Evidence Act. He signed his name on the deed in the usual 
way, but he did so for the purpose of showing that it had been 
written out by him, not for the purpose of showing that he 
wa^ an attesting witness. In fact there can be no doubt that he 
wrote Ms name on the deed before the deed was signed by the 
executant. The appellants rely upon the decision of Burkitt J, 

(1) (1901) 5 0. W. H., 454. (3) (1908) I. L. R, 33 Bom., 44. 

(2) (1902) % 0. W, H., 160. (4) (1912) L D- R., 35 Mad., 
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in Rixdha Kishen v. Fateh Ali Khan (1) in which it seems to 
have been held that section 68 had been complied with where the 
plaintiff had called scribe of the deed, who, though not an attest- 
ing witness, had aflSxed his name to the deed and who swore that 
the deed had been executed in his presence That decision was 
cited with approval by Habington J. in Eaj Narain Ghosh v. 
Abdur Rahim (2). Bubkitt J. professed to follow the decision 
of Banebji and Aikman J. J. in Muhammad Ali v. Ja far Khan 
(3). We do not think that those learned judges intended to hold 
in that case that a man should be regarded as an attesting witness 
merely because he had written out the deed and signed his name 
on it and sworn that the deed was executed in his presence. We 
think that they intended to hold only that if the writer of a deed 
signed it with a view to testifying to the fact of the execution, 
he would be an attesting witness although he was not so described 
on the face of the deed. Unless the report of the case of Radha 
Kishen^, Fateh Ali Khan is misleading, we think that Bubkitt 
J. must have misinterpreted the decision of Baneeji and Aikman 
JJ. 

In Ranu v. Laxmanrao (4) it was held, following Burdett v. 
Spilshary (5), ‘ that an attesting witness was a witness who had 
seen the deed executed and who had signed it as a witness. In the 
recent case of Shamw Palter v. Abdul Kadir Ravuthan{Q)\hidix 
lordships of the Privy Council quoted the decision in Burdett v, 
Spilsbury with approval, and in particular approved of the state- 
ment of the Lord Chancellor that “the party who sees the will ex- 
ecuted is in fact a witness to it and if he subscribes as a witness he 
is then an attesting witness’^ They held that the word “attested * 
in section 59 of the Transfer of Property Act was used in that sense. 
It IS evident that the word * attesting ' in section 68 of the Evi- 
dence Act is used in the same sense. Ghulam Jilani may have 
witnessed the execution of the deed now in suit, but he did not 
sign the deed as a witness. We must therefore hold that he is 
not an attesting witness and the production of his evidence 
Was not a compliance with section 60 of the Evidence Act. We 
think, however, that the case should go back to the lower 

(1) (1888) 1 li. B., 2a.All, 632. (4) (1908) I. L. R.,..33 Bom., 44. 

(2) (1901) 6 0.W.N.,454, (6) (1843) 10 0. aad m, 840. 

(3) Weekly Nol0B,189T,p. 146. (6) (1912)1. L. B., 35 607, 
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appellate court in order that the plaintiffs may have an opportimity 
of producing further evidence. Ghulam Jilani stated that one 
of the attesting witnesses was still alive. The decision of BuE- 
KITT J. justified the plaintiffs in supposing that they had complied 
with law. There is before us an affidavit that the plainfjiffs asked 
the District Judge to give them an opportunity of producing other 
evidence. We allow the appeal, set aside the decision of the lower 
appellate court and remand the case to that court in order that it 
may be disposed of according to law with reference to the above 
remarks. Costs in this Court to be costs in the cause. 

Appeal (Mowed a'nd came remanded^ 


MISCELLANEOUS CIYIL. 


Before Mr, Justice Sir Harry Griffin and Mr, Justice Mulimimad Baflq. 
JAIRU MAL (ApPLiCiKT) v, RADHA KISHAH and anothes (Opposite 

PASTIES. )♦ 

Civil Procedure Code f 1882 section 287 fc ) — Execution of decree ^Mortgage 
an property sold notified, at time of eale — Suhsegumt suit on mortgage — 
Auction purchaser not estopped from quesUoning validUy of mortgage. 

In proceedings in execution of a decree a person alleging himself to be the 
mortgagee of property about to be sold asked the executing court to notify the 
existence of his prior incumbrance on the property to be sold, and the Court, 
without apparently making any inquiry as to the genuineness of the mortgage, 
did so, but did not sell the property subject to the prior incumbrance. The 
property was sold and purchased by the decree-holder. 

EM on suit by the mortgagee that the decree-holder auction purchaser was 
not estopped from contesting the validity of the mortgage so notified. Shib 
Kunmar Singh V, Sheo Prascid Singh (l)iollosRedL. 

The facts of this case were as follows — 

Muhammad Mushtaq executed a mortgage on the 14th of Janu- 
ary, 1895, in favour of Eadha Kishan. The mortgage was unregist- 
ered. In execution of a decree against Muhammad Mushtaq, 
Jairaj Mai attached and put up to sale the property of Muhammad 
Mushtaq which had been mortgaged. Thereupon Eadha Kishan 
applied, on the 19th of September, 1904, to the execution court that 
the amount due to him under the mortgage might he notified 
along with the decretal amount : and on the same day the court 
passed the order : — “ Let the amount be notified.*" This was done. 

Oivil Miscellaneous No, 377 of 1912. 

PI (1906) 1. D. B., 28 AIU 418. 
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1918 The property was put up to auction and purchased by Jairaj Mai. 
-z Suteequentlv, Eadha Kishan sued on his mortgage, when J airaj Mai 

# AlBA^ SxAD 1*1 

raised tit© defence tliat the mortgage was nctitious and without 
msm^. consideration. The court of first instance gave effect to this plea, 
and dismissed the suit. The court of first appeal reversed this 
decision, being of opinion that Jairaj Mai was estopped from 
raising this plea, for the reason that he had not raised any objeC' 
tion when the mortgage was ordered to be notified. This view 
was upheld by the court of second appeal. Thereupon Jairaj Mai 
petitioned for a reference, and the case was referred to the High 
Court for opinion under rule 17 of the Kumaun Rules. 

# Mr. Agha Haidar, for the petitioner (defendant), contended 

that the application made by Eadha Kishan was not a claim or 
objection coming under section 278 of the old Code of Civil Proce- 
dure. He merely asked that the amount of his lien might be 
notified in the sale proclamation. The court held no investigation 
into the matter and the property was not put up for sale subject to 
mortgage. If the court had intended to do that it would have 
said so. The order was not passed under section 282 of the Code. 

^ The mortgage was simply notified under section 287 ("cj. Under 
such circumstances the auction-purchaser was not debarred from 
^ , raising the plea that the mortgage was fictitious and without con- 

sideration, He relied on the case of Shib Kunwar Singh v. 
Skeo Prasad Singh (1). 

Dr. Satish Chandra Banerji (with him Mr. J*. M. Banerji), 
for the opposite party (plaintiff), contended that the ruling cited by 
the applicant could not apply to the facts of the present case. 
Here the decree-holder himself, who eventually became the auction- 
purchaser, had acquiesced in the proclamation of the lien. If the 
mortgage was fictitious he should have opposed the application to 
have the lien notified. But he agreed to the notification being 
made, and thus joined in the representation that only the equity of 
redemption was being sold, with the result that he was able to 
purchase the property for a small price. His conduct estopped him . 
Brides, there was nothing to show that the court did not inquire 
into the validity of the mortgage, and every presumption should 
be made in favour of the regularity of the court^s proceedings. 

(1) (1906) L L. R., 28 All, 418. 
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Griffin and Muhahmab Eafiq, JJ. : — This is a reference 
made to this Court under the KumaunEul^. Jairaj Mai, in execu- 
tion of a decree against one Muhammad Mushtaq, applied for sale 
of certain property. In the course of the execution proceedings 
one EadhaKisban, on the 19th of September, 1904, put in an appli- 
cation to the effect that a mortgage of the 14th of January. 1895, 
be notified at the time of the sale of the property. On the same 
date the court executing the decree passed the order : — Let the 
mortgage be notified.’* We have no information as to whether 
any inquiry took place in that court as to the genuineness of the 
mortgage set up by Eadha Kishan. The property was sold and 
was purchased by Jairaj Mai. In the year 1910, Eadha Kishan 
sued to recover principal and interest on this document of the 14th 
of January, 1895. The defendant No. 2, Jairaj Mai, pleaded that 
the rnortgage sued on was altogether a fictitious document. His 
defence was upheld by the court of first instance, which dismissed 
the plaintiff’s suit. The plaintiff appealed. The court of first appeal 
held that, as the mortgage deed of 1895 was proclaimed as a lien on 
the property, Jairaj Mai cannot now claim that ‘‘ this mortgage is 
to be as if it had never been. As he has taken no steps to set it 
aside, it seems to me that he is bound by it and must either satisfy 
the mortgage or suffer the land to be sold.” That court allowed 
the plaintiff’s appeal. On a further appeal by the defendant that 
court upheld the decision of the first appellate court. The 
Commissioner held that “ it has been rightly held that he (defend- 
ant) is now estopped from putting forward an allegation that this 
mortgage-deed is not a genuine document.” Jairaj Mai then 
petitioned the Local Government, with the result that we have 
before us this reference. The question as to which our opinion is 
invited is whether the Commissioner was wrong in law in holding 
that the appellant was estopped in questioning the mortgage deed. 
In our opinion, on the facts stated, the appellant is not estopped 
from questioning the mortgage deed in suit. The mortgage d^ed 
was notified in the proceedings of 1904 on the application of 
Eadha Kishan. There was no declaration, act or omision on the 
part of Jairaj Mai which would operate as an estoppel. The ruling 
of this Court in Shib Kunwar Singh v. Sheo Frmad Smgh (1) 
(1) (1^1 1. li. ^ AB., m 
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lays do WE that a person in the position of Jairaj Mai is not 
debarred from proving that the mortgage set up by the plaintiff 
was fictitious and without consideration. This being our opinion 
on the question of law involved, we think that the proper course 
to be adopted is to send the case back to the first appellate court 
for disposal of the other pleas in the appeal. We are further of 
opinion that costs of this reference should be costs in the cause, 
and that costs should abide the result. 

Answer accordingly^ 

APPELLATE CEIMINAL. 

Before Mr, Justice Sir Barry Griffin and Mr. Justice Chamier, 

EMPEEOE GUOABU. ♦ 

Act Bo. 1 of 1872 (Indian Evidence Act), section 91 — Evidence, admissiUlUy 
of — Confession 7nade to ingiuiring magistrate, hut mt recorded by him in writing 
— Crimiml Procedure Code, sections 364 and 533. 

Held that a confession of an^accnsed person made to a magistrate holding an 
inquiry is a matter required bylaw to be reduced to the form of a document with- 
in the meaning of section 91 of the Indian Evidence Act, 1872, and that no 
evidence can he given of the terms of such a confession except the record, if any, 
made under section 364 of the Code of Criminal Procedure, Section 533 of the 
Criminal Procedure Code has no application to a case where no record whatever 
has been made of such a confession. 

This was an appeal on behalf of the Local Government against 
an of order acquittal passed by the Sessions Judge of Saharanpur. 
The accused in this case made a confession before a Tahsildar who 
was holding an inquiry as a Magistrate. The Tahsildar did not 
record the confession in writing. At the trial the Tahsildar offered 
oral evidence of what the accused had stated to him in the confes- 
sion. The Sessions Judge held that tliis evidence was inadmissible, 
and, there being no other evidence upon which much reliance 
could be placed, acquitted the accused. 

The Goverinnent Advocate (Mr. A. E, Ryves ), for the Crown, 
contended that oral evidence of the confession was admissible. A 
confession made to a private individual might be proved by the 
oral evidence of that individual, and there was no provision of law 
which prohibited such a course when the individual to whom the 
confession was made was a magistrate holding an inquiry. 

^Criminal Appeal No. 37 of I9i3 by the Local Government, from an order of 
W. J. B. Bnrhitt, Sessions Judge of Saharanpur, dated the 13th of September, 1912. 



VOE XXX?.] 


ALLAHABAD SEBIES, 


2S1 


Mr. Nikal Ohand^ for the accused, contended that it would be 
dangerous to allow such oral evidence to be given. Section S64 of 
the Crindinal Procedure Code was enacted to guard against this 
danger. That section read with section 91 of the Evidence Act 
rendered such oral evidence inadmissible. 

Gbiffix and Chamier, JJ. : — This is an appeal under section 
417 of the Code of Criminal Procedure against an order of the 
Sessions Judge of Saharanpur acquitting one Qulabu of a charge 
of having murdered his wife Musammat Ehushalia. It appears 
the Tahsildar of Ohakrata, who has the powers of a magistrate of 
the third class, and who has been invested by the Local Gofernment 
with power to take cognizance of offences upon complaint or upon 
police reports, received information in the shape of a complaint 
that the woman had been murdered by her husband. He sent for 
a number of persons and had their statements recorded in his 
presence by a wasil-baqi navis. He also interrogated Gulabu. 
The case was subsequently taken up by the Cantonment Magistrate 
and Gulabu was committed for trial. At the trial the Tahsildar 
was asked by the public prosecutor to repeat a confession said to 
have been made to him by Gulabu. The Sessions Judge declined 
to allow tliis to be done. On behalf of the Crown it is contended 
that the Sessions Judge ought to have allowed the Tahsildar to 
repeat the confession. The Tahsildar’s evidence shows that he was 
conducting an inquiry into this affair at the time when the state- 
ment was made to him. In the court below it was contended on 
behalf of the accused that the Tahsildar had the powers of a police 
officer and was acting as such, hut there is nothing to show that 
he had been invested with the powers of a police offieer. The 
prosecution say, and we think rightly, that he musi be deemed to 
have been conducting an inquiry as a magistrate. Section 364 of 
the Code of Criminal Procedure provides that whenever an accused 
person is examined by a magistrate the whole of the examination, 
including the questions put to him and every answer given by him, 
shall be recorded in full. But no record whatever was made of 
Qulabu’s statement. Section 533 of the Code provides that if any 
court before which a confession, recorded or purporting to be 
recorded under section 364, is tendered, finds that any of the 
provisions of that section have not been cdimplirf with by the 
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inagistrate recording the confession, it shall take evidence that such 
l^rson duly made the statement/ recorded, and, notwithstanding 
anything contained in the Indian Evidence Act, section 91, such 
statement shah be admitted if the error has not injured the accused 
as to his defence on the merits. This reference to section 91 of the 
Evidence Act shows that the Legislature intended that the 


provisions of that section should apply to the case of a confession 
made by an accused person to a magistrate holding an inquiry. 
Beading section 364 of the Code of Criminal Procedure with sec- 
tion 91 of the Evidence Act we must hold that a confession of an 
accused person made to a magistrate holding an inquiry is a 
matter required by law, to he reduced to the form of a document 
within the meaning of the latter section, and that no evidence can 
be given of the terms of such a confession except the record, if 
any, made under section 364. Section 533 has no application to a 
case where no record whatever has been made of such a confession. 
The learned Government Advocate 'is unable to refer to any case in 
which oral evidence of the terms of a confession made to a magis- 
trate during the course of an inquiry has been admitted, and we 
know of no case in which this has been done. Apart from this 
objection to the reception of oral evidence of the confession, we 
would point out, as the learned Sessions Judge has done, that the 
confession was niade’ under peculiar circumstances. It is more 
than doubtful whether it was made voluntarily. The evidence 
of the Tahsildar shows that it was made after the Tahsildar had 
airested the accused and told him that evidence had been obtained 
which showed that he had committed murder. The Tahsildar 
admits that he took no steps to ascertain whether the confession was 
made voluntarily or under pressure. Lastly, assuming that the 
confession can be admitted in evidence, we do not think that the case 
calls for further inquiry. The only evidence in support of the 
alleged confession is the statement of a man named Jaswant. At 
the trial this man gave evidence to the efiFect that the woman had 
died as the result of a miscarriage. A previous statement made by 
the witness to the Tahsildar on the 24th of April, 1912, was put to 
him and he deni^ that he had made it, hut he said that through fear 
he had told the Tahsildar that Gulahu had brought out the body 
and that blood was then oozing from the mouth and the nostrils, 
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Tke statement made by the witness on the 24th of April, 1912, in 
the absence of the accused, is not admissible in evidence under 
section 288 of the Code of Criminal Procedure. The witness was 
examined again by Cantonment Magistrate on the 4th of June and 
he then admitted that he had made the statement of the 24tli 
of April and also admitted that it was true. It is possible that the 
statement of the 24th of April might be treated as having been 
incorporated in and so forming part of the statement of the 4th of 
Jnne which was made in the presence of the accused. If so, it might 
be admitted under section 288 of the Code of Criminal Procedure, 
But on the 4th of June, while admitting the truth of Hs previous 
statement of April 24th, Jaswant made other statements wholly 
incoiBistent with that statement. It is impossible to place much 
reliance on such a witness. It seems to us that, even if the 
confusion were admitted in evidence, it would be unsafe to rely 
on it and that the other evidence is wholly insuflScient to justify a 
conviction. We iherefore dismiss this appeal and direct that 
Gulabu be set at liberty, 

Appml dismissed. 


APPELLATE CIVIL. 


B& fore Mr, Justice Sir Barry Griffin and Mr, Justice Chamier. 

JHUNKA PBASAD (Plaiittiff) v. NATHU (Dbpehdaht) ♦ 

Mftdu lam — Adoption^Ahirs — VdlidUy of adoption after marriage of adop^ 
ted son. 

Held that amongst Ahirs the adoption of a son after his marriage has taken 
place is not permissible. Fichmayyan y. SiMayyan (1) followed. 

The plaintiff in this case sued on the allegation that over six 
years ago the defendant, who was his paternal uncle, had adopted 
him with all due ceremony. He claimed a declaration of title and 
possession of his share of the family property by partition. The 
defendant admitted the factum of the adoption, but pleaded that it 
was invalid in law for the reason that at the time of the adoption 
the plaintiff was a married man with a daughter of his own. The 
parties were a Mrs by caste. Both the lower courts gave effect to 

* Second App«il No. 435 of 1912 from a decree of W. H. Webb, Additional 
Judge of Sabaranpnr, dated tbe 8tli of February, 1912, confirming a decree of 
Jawws^ Husaiu, Subordinate Judge of Saliaranpur, dat^ &e IVtb of July, 1911. 

(1) (18^) LIi. IS Afiad., m 
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the defendant’s plea and dismissed the suit. The plaintiff 
appealed to the High Court. 

Mr. Nihal Ghcind, for the appellant: — 

Ahirs do not belong to the twice-born classes. They have no 
upaimyan. They are the descendants of mixed marriages and are 
sudras. Among the ahirs of the United Provinces a nephew can 
be adopted at any age; in the case of an outsider the age must not 
be more than 12 years ; Crooke, Tribes and Castes of the North- 
Western Provinces, Vol. I, p. 50 et seq; and p. 59. Whether, 
apart from this special custom, a married man can be adopted 
by Sudras generally is a question on which the only authority of 
this High Court is an obiter dictum in the case of Oanga Sahai 
Y. Lekhraj Singh (1). There are rulings of the Bombay High 
Court in my favour. Secondly, the defendant having adopted 
the plaintiff cannot now, after the lapse of over six years, call it in 
question on any ground. He is estopped ; Dharam Kunwar 
V. Balwant Singh (2). Thirdly, the defendant is barred by the 
limitation of six years from impugning the validity of the adop- 
tion. The plea taken by him aims, though indirectly, at getting 
the adoption set aside. He cannot indirectly effect that which he 
is barred by limitation from doing directly; Mohesh Narain 
Munshi v. Taruch Nath Moitra (3). 

Babu Durga Gharan Banerj% for the respondent : — 

A married person cannot be adopted by a Sudra. According to ihe 
Dattaka Chandrika upanayan is the limit of age for adoption 
among the twice-born classes and marriage is the limit for Sudras ; 
Bhattacharyya: Hindu Law (3rd Edition), Vol. I, p. 446 ;Mayne: 
Hindu Law (7th Edition), p. 181; Vythilinga Muppanar v. 
Vijayaihammal(^), Secondly, the defendant is not estopped from 
denying the validity of the adoption ; Pichuvayyan v. Subbayyan 
(5). The case in I. L. E. 34 All., cited by the appellant, can be 
distinguished. It was there held that the adoptive mother was by 
her conduct estopped from denying the fact that she had authority 
from her husband to make the adoption. Here the defendant does 
not attempt to deny any previous statement of fact; the adoption is 
by law altogether void. 

(1) (1886) I. L. R., 9 AIL, 258 (328). (3) (1892) I. L. R., 20 Oalc., 487 (495). 

(2) (1912) I. L. R., 34 AJU., 398. (4) (1882) I L. R., 6 Mad., 43. 

(5) (1889) I. L. R., 13 Mad., 128, 
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Mr. Mihal Ckand^ replied. 

Geiffin and ChamieBj JJ. : — The plaintiS claiming , to be the 
adopted son of defendant sued for partition. His suit was dismissed 
by both the courts below on the finding that the alleged adoption 
was invalid.. The plaintiflf comes here in second appeal. The 
parties are ahirs. The plaintiff at the time of the alleged adoption 
was a married man. It is admitted that among the twice-born 
classes a married man cannot be adopted. The court below says 
that ahirs belong to the twice-born classes. This assertion is chal- 
lenged in appeal However that may be, there is authority for 
holding that the adoption of a married man is not valid even 
amongst Sudras. In the case of Piekuvayyan v, Subbayyan (1) 
it was said that an adoption in order to be valid even among Sudras 
must take place before the marriage of the adopted son. Refe- 
rence is made to the Dattaka Chandrika. The same rule is to be 
found in the text-books on the subject. We see no reason to differ 
from the finding of the court bdow on this point. As to the 
question of estoppel we hold that there is no estoppel in a case of 
this nature. The plea of limitation in our opinion has no force* 
"We dismiss the appeal with costs. 

Appeal dismissed. 

Before Mr, Jiistice Sir Harry Griffin and Mr, Justice Chamier, 
EASTUEI ahd othebs (Depenuasts) v, C HIR ANJI LAL (Pluxtipp)* 
Hmdu lam— Marriage — Marriage of a Hindu girl without force or fraud 
hut without consent of legal guardians— Maxim “factmn valat.** 

Tlie marriage of a Hindu girl of some 16 years of age was eSected by tbe 
maternal grandfather and the maternal uncle of the girl. There was no 
e^idenTO of force or fraud ; but the marriage was against the wishes of the 
paternal relatiw of the girl, who desir^ to make a profit by marrying her to a 
rich but one-eyed man called Tulshi. Held that the case was one to which the 
doctrine of factum valet should be applied, and the marriage was declared to 
be valid. Ghasi v. Sukru (2), Venkaiacharyiilu v. Bangacharyulu (3), Smjya^ 
moni Basi v. Kali Kanta Das (4), Malchand y. Bhudhia (5), and Khushalchand 
IMchand t. Bai Mani (6) referred to. 

* Second Appeal No. 434 of 1912, from a decree of W. H. Webb, Addition^ 
Judge of Saharanpur, dated the 5th of March, 1912, oonSrming a decree of 
Priya Charan Agarwai, Additional Munsif of Saharanpur, dated the 10th of- 
July, 1911, 

( 1) (1SS9) 1. L. B., 13 Mad., 128. (4) (1900) I. L. B., 28 Calc., 37. 

(2) (1897) I. L. B., 19 Afin 515. (5) (1897) I. B. B., 22 Bom., 813, 

^ (3) (1890) I. B. B., 14"Mad., 316. (6) (1886) I. B. B„ 11 BmL, m 
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The facts of this case were as follows 

The appellant Mt. Kastnri, a sonar (goldsmith) girl of about 
16 years of age, lived after the death of her parents with her 
paternal relatives, namely, an uncle and two cousins. She had 
an younger brother. After she had lived for some months with 

these relatives, they brought her to the house of the plaintiff, a 

relative of theirs, and she lived there for about a month and a 
half. The paternal relatives were negotiating a not very suitable 
marriage for her, for pecuniary consideration. In the meantime 
the maternal relatives of the girl arranged her marriage with the 
plaintiff, and she was married to him in the presence and with 
the consent of her maternal grandfather, but without the know- 
ledge of the paternal relatives. The latter came to the plaintiff’s 
house on the day after the marriage and took the girl away with 
them. The plaintiff thereupon brought the present suit for restitu- 
tion of conjugal rights. Mt. Kasturi and the other defendants 
resisted the claim. Both the lower courts found that the marriage 
had been performed with all due religious ceremony, that the girl’s 
consent had not been forced, and that no fraud had been employed. 
Both the courts decreed the suit. 

The defendants appealed to the High Court. 

Mr. Nihal Ohand, for the appellants : — 

Under the Mitakshara the right of guardianship over a minor 
girl, including the right of giving her in marriage, vests in the 
following persons in successive order, namely, father, paternal 
grand-father, brother, other paternal relations (Sakulya), mother. 
The maternal grand-father does not find a place on the list. The 
right is with the paternal relations, and the mother only comes 
in as the last on the list which ends with her ; Macnaghten, 
Principle and Precedents of Hindu Law (3rd Edition), page 104 ; 
and page 204 of the second volume (Appendix), It is only under 
the Bengal School that the maternal relatives find a place on the 
list: Banerjee, Hindu Law of Marriage and Stridhan (18Y9 Edi- 
tion), page 47 ; Bhattacharya, Hindu Law (3rd Edition), Vol. I, 
page, 234 Yajnavalkya’s order enumerated above is accepted in 
the Mitakshara and in the law all over India, except Bengal. 
The maternal grandfather, accordingly, is not a legal guardian 
at all and has no authority to bestow the minor in inarriage. In 
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tMs case, the father and paternal grandfather being dead and the 
brother being a mirior, the- paternal unde is the legal guardian. 
The marriage is, therefore, invalid and can be set aside. Force 
or fraud are noo the only grounds on which a Hindu marriage 
can be annulled. Any sufficient reason affecting the propriety 
of the marriage may afford a ground for avoiding it ; Banerjee, 
Hindu law of Marriage and Stridhan (1879 Edition), page 53. 
Anjona Bosses v. Froladh Gktinder Ghoae (1). The girl has 
dearly signified her unwillingness to recognize this marriage. 
She has attained years of discretion and her wishes should be an 
important factor in considering the propriety or otherwise of the 
marriage. She never lived with the plaintiff after the marriage. 
The cases of Ghazi v. Swkru (2) and Venkatackafywluj v. 
Raifhgacharyulu (3), which are relied on by the lower courts, 
can be distinguished. There the girl was bestowed in marriage 
by the mother, who is one of legal guardians recognized by the 
Mitakshara. 

Babu Burga Gharan Banerji^ for the respondent 
Under the Benares School of Hindu Law the maternal 
grandfather and other maternal relatives do find a place on the 
list of guardians of a female minor. Yajnavalkya and the Mitak- 
shara stop at the mother. But the list is not exhaustive, and 
other commentators of the same school continue the list further 
on and include the maternal grandfather and others, e.g., the 
sages Narada and Vishnu do so; Bhattacharyya, ffindu Law 
(3rd Edition) Volume I, pages 233 and 234 ; Mayne, Hindu Law 
(7th Edition), page 101. 

The difference between the Benares and Bengal Schools on 
^ this point is with regard to the relative position of. the mother 
on the list. The former puts the mother before, and the latter 
after the maternal grandfather and maternal uncle ; Trevelyan, 
Hindu Law, pages 42 and 43. Secondly, the rules relating to 
guardianship are of importance so long as the marriage rests in 
contract. - A very different question arises where the marriage 
has actually been celebrated. If the marriage is duly solemnized, 

■ and there is no force or^ fraud, it is irrevocable. The rules are 
directoiy and not mandatory ; Mayne, Hindu Law (7 th Edition), 
(1) (1870) 14 W. B., 0. B., 403. (2) (1897) I. Ii. B., 19 Xli, 515. 

(S) {18^) I.L.B., 14 Mad., 316. 
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page 102. Golap Chandra Shastri, Hindu Law, pages 109 and 

rely also on the ruling mentioned by the appellants. The 
is that the marriage with the plaintiffs is a fairly suitable 
one, and that there was no force or fraud employed to compel 
the’ consent of the girl to marriage with him. There are no 
sufficient grounds on which the marriage can be set aside. 

Mr. Nikal Ohand, in reply 

Karada and Vishnu are not regarded as authorities in the 
Benares School; Bhattacharyya, Hindu Law (3rd Edition), 
Volume I, page 78, where Narada and Vishnu are not enumerated 
in the list of authorities followed by the Benares School. These 
texts, therefore, cannot override the Mitakshara, which is of 
paramount authority in these Provinces. 

Gehtin and Chamieb, JJ. ; — This is an appeal in a suit 
brought by the respondent for restitution of conjugal right!. 
The courts below have found that the appellant Musammat 
Kasturi was given in marriage to the respondent by her maternal 
grandfather and maternal uncle against the mshes of the appel- 
lants, Mangal, Balmakund and Joti, who are paternal uncle and 
paternal cousins of the girl, and who hoped to make a profit out of 
marrying her to a rich but one-eyed man named TulshL It has 
been found also that the marriage was not brought about either 
by force or by fraud. 

The question for decision is whether the marriage is valid. 
The authorities are conflicting. According to Yajnavalkya 
(1-63-64) the father, paternal grandfather, brother, a Sakulya 
or member the same family, and the mother, in default of the 
first among these the next in order, if sound in mind, is to give 
a damsel in marriage. Vishnu says (XXIV-38-39) " The father,, 

the paternal grandfather, the brother, the kinsman, the maternal 
grandfather, and the mother are the persons by whom a damsel 
may be given in marriage.” Narada says (XII-20-21) ; — “ The 
father himself shall give a damsel in marriage or with his assent 
the brother, the maternal grandfather and maternal uncle and her 
agnates and her paternal grandfather. In default of all these the 
mother.” The Mitakshara, commentary on the text of Yajnavalkya, 
is silent about the maternal relations (I. VH, 3-6). Most of the 


TOL. JLXIT.J 


ALLAHABAD S1BIE& 


269 


modern commentators seem to assume that the test of YajnaYalkya 
and the Mitakshara commentary upon it should not be treated as 
exhaustive and. that the maternal relatives may give a girl in 
marriage, though the father, brother and other paternal relatives 
have a preferential right to do so (see Maonaghten's Hindu Law, 
edition of 1874, page 103; Guru Das Banerjee^s Hindu Law of 
Marriage and Stridhan, page 47 ; Trevelyan^s Hindu Law, page 
43; Ghose's Hindu Law, pages 678-688, and Mayne's Hindu 
Law, 7th edition, page 101). Others, such as J. N. Bhattacharjee, 
Chapter XIII, and Golap Chandra Shastri, Chapter III, content 
themselves with noticing the divergence between the authorities. 
It has been established by a long line of decisions, going back 
to 1843 that if a girl is given in marriage by her natural guardian 
even without the consent of her legal guardian and the marriage 
actually takes place, it is irrevocable [see Qhazi v. Sukr% (1), 
YenMtaGharyulu v, Rang%€haryuln (2), Surjyamoni Dost v. 
Kali Kanta Dm (3) and Muiohand v. Bhudkia (4)] and we 
are asked to apply this rule to the present case. But on the 
findings of the courfcs below it may be doubted whether the per* 
sons who gave the girl in marriage were her natural guardians. 
It appears that her mother died several years ago ; that her father 
died seven or eight months before the marriage now in question, 
and that she and her brother aged ten lived with their paternal 
uncle and cousins up to within a month or two before the marriage 
when they took her to the respondent's house. 

We have not been referred to any case at all resembling the 
present case. But on the other hand, there is no case, of which 
we are aware in which the marriage of a Hindu girl effected 
without force and fraud by her relations has, after it has actually 
taken place, been declared to be invalid for want of the consent 
of the legal guardian. Neither Yajnavalkya nor the Mitakshara 
lays down that the marriage of a girl effected without the consent 
of her legal guardian is invalid. In the case of Khushalckand 
V. Bai Mani (5) the Court held that the texts on the subject were 
directory rather ■ than ■ mandatory, that the consent of the legal 
guardian was not necessarily of the essence of the marriage, and 

(1) (1879) I. L. E., 19 AU., 515. (3) (1900) I. L. E., 28 Gilc., 37. 

(2) (1890) I. L, B., 14 Mad., 316, (4) (1897) I. L. E., 22 Bom., 81i. 

(5) (1886) I. L, B., XI Bom., 247. 
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that it would bo proper to apply the principle of fOjCtvjW, valst to 
a marriage efiected withont such consent, but also without either 
force or fraud. In the present case the girl was sixteen years 
old at the time of the marriage i she appears to have entered upon 
it not unwillingly, and the object which her paternal relatives 
had in view in opposing her marriage with the respondent, and 
now have in view in resisting this suit, is the getting of a sum 
of money upon what would be something very like a sale of the 
girl to the one-eyed man Tulshi. It seems to us that this is 
eminently a case to which the principle of factum valet should be 
applied. We therefore hold that the marriage cannot now be 
declared void. The appeal fails and is dismissed with costs. 

AfTpeal dismissed. 


Before Mr. Justice Bauer ji afid Mr, J ustice Tudhall. 

INBABJIT AHD OTHBES (DsFEiiinANTs) V, GAJADHAR SAHAI (Plaiktips') 
AKD DHANPAT RAI anb othebs (Dbfehdan is)* 

ActIfo.IXof 1871 ('Indian Limitation Act J, section 21 — Act No. IX o/ 1908 ^ 
(Indian Limitation Act J, section 31 — Limitation — Mortgage with possession 
— Realization of rents and profits equivalent to receipt of interest as such under 
the terms of the mortgage. 

XJndei the teims of a mortgage deed executed in 1850 the mortgagee was to 
take possession of the mortgaged property and appropriate the rents and profits 
in Hen of interest. The mortgagee remained in possession np to 1889 when he 
was dispe^sessed. In 1910 he brought a suit for sale. Meld, that the realization 
of rents and profits in lieu of interest was equivalent to the receipt of interest 
as such under the terms of the mortgage and therefore under section 21 of Act 
No. IX of 1871 the mortgagee was entitled to compute Hmitation from the year 
1889, Act No. XV of 1877 having by that time come into operation, the plaintiff 
was in 1910 entitled to bring his suit within the limitation provided by section 
31 of ict No. IX of 1908. 

This was a suit for sale upon a mortgage executed in 1850. 
The mortgage was usufructuary, the rents and profits being taken 
in lieu of interest on the mortgage money. The plaintiff remained 
in possesion and realized the rents and profits down to the year 
1889, when he was dispossessed. The present suit was brought in 
1910. Both the lower courts decreed the claim. The defendants 
mortgagors appealed to the High Court, and the only point raised 
in appeal was that the suit was barred by limitation before Act 

• Second Appeal No. 572 of 1912 from a decree of H. Bupemex, Bistriot 
Judge of Farrukhabad, dated the 3rd of February, 1912, confirming a decree of 
Joti Sarup, Munsif of Kaimganj, dated the 5th of Becember, 1910. 
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No. XV of 1877 came into force, and therefore the plaintiff was 
not entitled to the benefit of section 31 of Act No. IX of 1908. 

Babn Jogindro Math Gka%dhri, for the appellants. 

The Hon’ble Pandit Mail Lai Ndhry,, for the respondents. 

Bakerji and TudbalLj JJ.: — This appeal arises out of a suit for 
sale upon a mortgage of the 26 th of January, 1850, The question to 
be decided is whether the suit is barred by limitation. The mortgage 
deed provided that the mortgagee was to take possession and appro- 
priate the rents and profits in lieu of interest. It has been found by 
the court below that in pursuance of this clause in the mortgage 
deed the mortgagee was in possession till the year 1889, when he 
was dispossessed. It is argued that the cl aim had become time-barred 
before Act XV of 1877 came into operation, and, therefore, the plain- 
tiff was not entitled to the benefit of section 31 of the Limitation 
Act of 1908, Section 21 of Act IX of 1871 gave a fresh start for 
the computation of limitation from the date of payment of interest 
as such. The realization of rents and profits in lieu of interest 
was equivalent to the receipt of interest as such under the terms 
of the mortgage and, therefore, under section 21 of Act IX of 1871, 
the plaintiff was entitled to compute limitation from the year 1889, 
up to which year he has been found to have received interest. Be- 
fore that date Act XV of 1877 had come into operation. Therefore 
in accordance with the provisions of section 31 of Act IX of 1908 
the plaintiff was entitled to bring his suit within two years of the 
date on which that Act came into force. The suit having been 
brought on the 10th Jaunary, 1910, was well within time. The 
only point raised therefore fails. We dismiss the appeal wiih costs. 

A,ppeal dismissed. 


Before Mr, Justice Sir Marry Griffin and Mr. Justice Chamur, 
DHANPAL SINGH (pLiiisrxiFF) v, BUD H SINGH aistb anotheb (DEFESJDANrs)* 
Act Ho, X7I of 1903 (Indian Eegistration Act)^ section 50 — Registered and unregisU 
ered documents— Priority — Effect on rights of prior unregistered mortgagee of 
mU in execution of a decree on a suhseguent registered mortgage. 

When property is sold in execution of a decree on a subsequent registered 
mortgage taking priority over a prior unregistered mortgage sncli sale does not 
have the eSect of invalidating the prior mortgage or of extinguishing altogether 

Second Appeal No. 627 of 1912 from a decree of H. W. Lyle, District Judge 
of Agra, dated the 22nd of February, 191^ reversing a decree of Mubarak Husain, 
Subordinate Judge of Agra, dated the IBth of July, 1911. 
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the rights of the mortgage thereunder, but his debt would stOl be recoverable 
from the surplus, if any, left after the satisfaction of the registered mortgage. 

This was a suit by the holder of an unregistered mortgage for 
Es. 95 executed on the 15th of December, 1887, by Budh Singh 
in faTOur of the defendants’ predecessor in title. There had been 
another registered mortgage over the same property executed on 
the 5th of December, 1892, in favour of Sah Tejpal, in pursuance 
of which the mortgagee had caused the mortgaged property to be 
sold and had purchased it himself. Tejpal resisted the suit on the 
ground of such purchase. The court of first instance gave the 
plaintiS* a decree conditional on his paying to Tejpal half the 
amount due to him under the decree in his favour. On appeal, 
however, the District Judge dismissed the suit in its entirety, hold- 
ing that the plaintiffs rights under his unregistered mortgage 
were altogether extinguished by the proceedings in respect of 
Tejpars registered mortgage. The plaintiff appealed to the High 
Court. 

Dr. Satish Chandra Banerji and Munshi Benode Behari, 
for the appellant. 

The Hon’ble Dr. Snndar Lai, for the respondents. 

Gkiffin and Chamieb, JJ.:--The plaintiff in the suit sued to 
recover principal and interest on an unregistered mortgage deed, 
dated the 15th of December, 1887, to secure an advance of Es. 95. 
The mortage was executed by Budh Singh, defendant No- 1. in 
favour of the plaintiff’s predecessor in title. Defendant No. 2 Sah 
Tejpal held a registered mortgage, also for Es. 95, executed on the 
5th of December, 1892, hypothecating the same property. Tejpal 
brought a suit on his mortgage and obtained a decree, in execution 
of which he purchased the property himself. The present suit was 
resisted by Tejpal on the ground that he was purchaser in execution 
of a decree obtained on a document which by reason of registration 
took effect against the unregistered document held by the plaintiff. 
The court of first instance gave the plaintiff a decree conditional on 
his paying half the amount due to Tejpal defendant No. 2, under the 
mortgage deed in the latter’s favour. Tejpal defendant No 2 appeal- 
ed to the lower appellate court. In his memorandum of appeal 
various grounds were taken. But the low er appellate court has decid- 
ed the appeal on one ground only. Tejpal contended that as he was 
a purchaser at an auction sale held in execution of a decree on a 
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mortgage haYing priority over the mortgage in favour of the plain- 191 S 
tiff the rights of the plaintiff were altogether extinguished. The 
lower appellate court upheld this contention and without cx)nsider- Sijpgk 
ing the other pleas raised in the appeal decreed the appeal and Bpbh hmm, 
-dismissed the plaintiff’s suit in toto. In second appeal it is con- 
tended that the view taken hy the lower appellate court is wrong. 

Section 50 of the Registration Act provides that a registered docu- 
ment of the kind mentioned in clauses (a), (5), (e) and (d) of 
section 17 and clauses (a) and (b) of section 18 shall, if duly 
registered, take effect as regards the property comprised therein 
against an unregistered document relating to the same property. 

The defendant Tejpal relies on his purchase in execution of a 
decree obtained by him on a registered mortgage. What he pur- 
chased at the auction sale was the right, title and interest of his 
mortgagor. The mortgage held by the plaintiff, although not 
created by a registered document, was not invalid merely by 
reason of the document not being registered. If a valid mort- 
gage was creatoi by that document the debt secured was 
recoverable from the surplus, if any, left after the satisfaction of 
the registered mortgage held by Tejpal. As the only point 
decided by the lower appellate court was that the rights of the 
plaintiff were altogether extinguished, and as we are unable k> 
agree with that view, we must allow this appeal, set aside the 
decree of the lower appellate court and remand the case to that 
court for decision of other questions raised in the appeal before 
that court. 

Cost of this appeal will be costs in the cause. 

Appeal decreed and oawe remanded^ 

PEIYY COUNCIL. 

BASANT SIHGH (DBFEJsroiOT) v. MAHABIR PRASAD (Plaiktii'f). 

[On appeal from the Court of the Judicial Commissioner of Oudh.] 

Vendor and pw cham-^Sde to raise funds for litigation — Ti ansfer whilst vendor 
was out of possession — Agr^ment depending on success cf liHgafim— Transfer 
of undivided share in joint ancestral property — Interest in property giving 
right to site^Vendm and provider of funds made co-plaintiffs. 

The otigiual pMntiffs in the two suits out of which these appeals arc»9 
were, in one suit &e soii% and in the other the grandson of the heads «id 

, - •Jpres^ftl Lord A!rEiiriDir,: Loird Mcmmn, Sir Johh Bdcw Mr. Anisfe Am., 
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xnana^ers of Iwo distiBot joint Hindu famiUes, owners of an estate in Oudh, by 

^bom^benationsoftbe joint ancestral property bad been^ of tte 

I'pellant.wbonr they sued in ejecW to set asrda those abenatrons on be 
ground that the managing members bad no power to ^ke bem. As they 
Sea funds to enable them to p.oseoutetbesmts they entered rnto agree- 

m ntswitb atbirdpersonCwbowasmadea co-plainM m the smts and was 

L respondent) to the efiect that in the share of each of them m the pr^ 
pertyhe wiUbeaco-sharer of a one-half share, and the remaining one-half 
Lre will belong to us . . • He will bear the entire expenses in connezmn 

with the suit, and in case of success he will be entitled to proprietary possession 
of the aboTO mentioned one-haU share, or one-half of the share which may be 

decreed, which can remain joint or be partitioned by him as he pleases ” 

ti e course of the litigation the original plaintifis compromised the suits with 
the appellant and withdrew from them leaving the respondent to prosecute 


BM (reversing on this point the decision of the Courts in India) that the 

agreements (which constituted his only right to sue) conferred upon the res- 

wndent no present right to the possession of any share in the property in suit. 

He would only have the right to possession in case of success, and success had 

not been achieved. UntU then he was merely a oo-owner in a certain undivided 
share of the property. There was no present grant or assignment to him of 
any separate share of the properly, divided or undivided, and he could not there- 
fore maintain the suit, 

Achdl Bam v Kazm Busain Khan (1) distinguished. 

Theee consolidated appeals from tlie judgements and decrees 
(19th March, 1909, and 29th March, 1911) of the Court of the 
Judicial Commissioner of Ondh, which partly affirmed and partly 
reversed judgemehts and decrees (22nd July, 1908, and 5th Feb- 
ruary, 1910) of the Subordinate Judge of Partabgarh, and of the 
District Judge of Eae Bareli respectively. 

For the determination of the only question decided by their 
Lordships of the Judicial Committee in these appeals, the facts 
will be found fully stated in their Lordships’ judgement. 

The original plaintiffs in the two suits out of which these 
appeals arose, were, in the first suit, Sheopal Singh and Chandra 
Bhukan Singh, the two sons of Binda Sewak Singh; and in the 
second suit, Bhopal Singh, the grandson of Ram Prasad Singh. 
Brnd fl. Sewak and Ram Prasad were the heads of the two distinct 
joint families of which the plaintiffe were respectively junior 
members. Together Binda Sewak and Ram Prasad were 
owners of the village of Djhangpur in the Partabgarh district 
of Oudh, which was ancestral property; Bin<k_ Sewak and-Jiis 
(1) (1904) TJCiJt., 27 AH., 271 ; L,B., 32 1 A., 113. ' ^ ^ 
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family owEing a 7 anEa 2 pie share, and Earn Prasad and Hs 
family an 8 anna 10 pie share. The suits were brought to 
recover the undivided shares of the respective plaintiffs in the 
estate on the ground that certain alienations made by Binda 
Sewak and Earn Prasad in favour of the principal defendant 
in each suit (the present appellant) were made without legal 
necessity, and were therefore not binding on the plaintiffs. 

Being in want of funds to enable them to prosecute their suits, 
the plaintiffs had by two formal deeds transferred a moiety of 
their respective shares of the estate to one Mahahir Prasad (the 
pr^ent respondent) in consideration of his finding the money to 
pay for the expenses of the suits; and Mahabir was thereupon 
joined as a co-plaintiff in each suit. One of the agreements (which 
were sioailar in terms) is set out in their Lordships’ judgement. 

The suits ware defended by Basant Lai, whose material pleas 
were that the alienations were made for family necessity and 
were binding on the plaintiffs ; and that the plaintiff Mahahir 
Prasad had no existing inter^t in the property in suit. During 
the progress of the suits in the courts below the defendant Basant 
Lai came to a compromise in each suit with the original plaintiffs ; 
and Mahahir Prasad was eventually left to carry on the suits as 
sole plaintiff. 

There were two main questions therefore for decision, (a) 
whether Mahahir Prasad had su9Sicient interest in the property 
to enable him to maintain the suit, and (b) whether the alienations 
sought to be set aside were or were not binding on the plaintifife. 

Of these the first question was not much diseussed by the 
lower courts, the Subordinate Judge in the first suit merely 
holding on an issue raised that Mahabir had an existing right, 
and, after dismissing the suit on the second question, (holding 
that the alienations were binding) saying: — The suit however 
cannot fail altogether as plaintiff No. 3 (Mahahir Prasad) has 
acquired an interest in half the property,” and the Judicial Com- 
mimoner’s Court agreeing that Mahabir Prasad was by the 
agreement ** admitted as a partner^ to the extent of one half .of, the 
property.” 

Both suits were eventually disposed of on the second question 
by tbe Court of the Judicial Commissioner (Mr. jB. £7Aam%r, 
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JudicW OomnMone., Mr. f. 0. Figgott, Sad AddiWl » 
rial Commssioner) to fevom «t ‘i« r^mdent (1) on t o 

aulkority of a deciaion of a Foil Bench m the case of Ohnnir«. 
deo v. Mato Prasad (2). 

On these appeals— a j j 

Be Gruythe’-, K.G., and S. Dabs for the appellant contend^ 
that the alienations were binding on the plaintiffs. In the 
absence of any allegation that the debts, to satisfy which the 
alienations had been made, were incurred for «al purposes 
the alienations, as having been made by the heads of he joint 
families, were binding upon the other members of the families. 
The burden of proof that they were not binding was m any case 
on the plaintiffs, and they had failed to discharge it. The manager 

of a joint Hindu family had certain limited powers of alienation, 

and where the joint family consisted of a father and his sons, the 
father had all those powers, and he also possessed the power to 
alienate the joint ancestral property for his antecedent debts, 
and the sons were liable unless those debts were tainted with 
immorality. Beference was made to Girdhf^ree Lall v. Kantoo 
Ball (3j: Swraj Bunsi Koer v. SHeo Proshad Singh (4); Nanomi 
Babuasin y. Modnn Mohun [5) : Bhagbut Pershad Singh v. 
Girja Koer (6): Mahabir Pershad v. Moheswar Nath Salu% 
(7j : and Ghandradeo Singh v. Mata Prasad (2). 

But it was contended that the respondent Mahabir Prasad 
was not entitled to carry on the suits, as he had, on the true cons- 
truction of the agreements with the original plaintiffs, no title 
or interest to enable him to sue, especially after the withdrawal 
’of the other plaintife as the result of compromising the suits. 
The suits were a mere gambling in litigation. The transferors 
were out of possession of the property, and the transferee acquired 
no title umier the deeds. The case of Achal Ram y. Kazim 
Bnsain Khan (8) was referred to and distinguished. 

(1) (1911) See MahaUr Frasad y. Basant Singh 14 Cases, 299. 

(2) (lS09)I.Ii.B.,31 An,176. L b’ 13 L^A.',’ 1 ^7)!^ ' 

(3) (1874) 14 B. L. E., 187 (196) : (6) (1888) I. L. B.. 15 Calo., 717 ; 

L. B., 1 1. A., 321 (330) . L. B.. 15 I. A.. 99. 

(4V (1ST9) I. L. B., 5 OJo., 148 : (7) (1889) I. L. B., 17 Oalo., 684 : 

(8) (1904 ) I. L. B., 27 AU., 271 : L. B., 32 1. A., 113. 
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Q, R, Lowndes for the respondent Mahahir Prasad contend^i 
that he had acquired a title under the agreements with the original 
plaintiffs which enabled him to maintain the suit. He was under 
these agreements a co-sharer with the original plaintiffs in the 
property. Both the Courts in India had decided that on the 
construction of the deed Mahahir Prasad had an existing right. 
In the present case, as in the case of Achal Bam t. Kmirr, Husain 
Khan (i), the agreements operated as a ‘^present transfer ” to the 
respondent Mahahir Prasad of the interest of the original plain- 
tiffs. As to the alienations, it was contended that they were not 
within the competence of the alienors and were not binding on 
the original plaintiffs, nor on the respondent their transferee. 
They were not made for legal necessity nor required for the dis- 
charge of antecedent debts of the alienors. The decision of the 
majority of the Full Bench in the case of Gaandradeo 6ingh v. 
Mata Prasad (*2), on which the Judicial Commissioner’s Court 
had relied, was correct. 

Counsel for the appellant were not callol upon to reply. 

1913, March lUh The judgement of their Lordships was 
delivered by Lord Atkinson : — 

These are three consolidated appeals from three decrees of the 
Court of the Judicial Commissioner of Oudh, the first dated the 
19th of March, 1909, and the other two the 29th of March, 1911. 

By the first of these, certain decrees of the Subordinate Judge 
of Partabgarh, dated the 22nd of July, 1908, were in part affirmed 
and in part reversed^ and by the two latter a judgement and decree 
of the District Judge of Rae Bareli, dated the 5th of February, 
1910, was also in part affirmed and in part reversed. 

By this decree of the 6th of February, 1910, a previous decree 
of the same Subordinate Judge, dated the 3rd of August, 1909, 
was in part affirmed and in part reversed. 

The facts out of which all this litigation has arisen are shortly 
as follows 

A certain estate in five villages in the Partabgarh district was 
owned by two joint Hindu families, the respective heads of which 
were two brothers Binda Sewak and Ram Prasad, the^ share of the 

(1) (1904) 1. 1,. R., 27 AU., 271 : 12) (1909) I. L. R. 81 AH, 176. 

Ji, B , 82 T. A., 113. 
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said Binda Sewak’s branch being 7 annas 2 pies and that of Earn 
Prasad’s branch 8 annas 10 pies. 

A genealogical table set out in the respondent’s case, the 
acxjiiracy of which is not disputed, shows of what nienibers these 
two families were composed 

MADHO. 

! 

Binda iawak. Prasad. 


I 


Sheofal, Ghandra 

Bhuhhan, 


Bajrang SingL. 


! 

I I 1 

Bijai Bahadur. Bko^aL Eaghubar. 

The persons whose names are printed in italics are plaintiffs 
in the two suits, numbered 548 and 549 of 1907, in which the 
decrees appealed from were respectively made, namely, Sheopal 
Singh and Chandra Bhukhan Singh in the first, and Bhopal Singh 
in the second In each of these suits one Mahabir Prasad, 
not a member of either family, but claiming an interest in portions 
of the joint family property under certain agreements, was 
joined as a plaintiff. 

By two deeds, dated respectively the 2nd of January, 1900, and 
3rd of October, 1901, Binda Sewak purported to sell to Basant 
Singh (the appellant) his share of the joint family property. 

Thereupon Ram Prasad, as co-sharer in the family estate, 
instituted two pre-emption suits in respect of these two sales, and 
obtained decrees therein. He subsequently, by deeds, dated the 
4th of June, 1903, and 3rd of August, 1903, respectively, purported 
to sell and convey to the same Basant Singh (the appellant) the 
share of the property the right to which he had thus acquired by 
pre-emption, together with all but a 6 anna share of his own 
share of the family property. In addition he, by deed dated the 
4th of February, 1907, mortgaged this latter 6 anna share to 
the same Basant Singh to secure a sum of Rs. 12,000. The 
mortgage was a possessory mortgage for a period of 25 years. Sheo- 
pal Singh, Chandra Bhukhan Singh and Bhopal Singh determined 
to impeach all these dealings with the joint family properties as 
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beiog, on seYeral grounds, void according to Hindu law, but 
they had no money to meet the cost of litigation. 

Two agreements, both dated the 25th of April, 190Y, were 
accordingly entered into between them and Mahabir Prasad, the 
one by Sheopal Singh and Chandra Bhukhan Singh jointly and 
the other by Bhopal SingL They are practically identical in 
terms. They provided that Mahahir Prasad should in each case 
finance the contemplated litigation on certain terms to be pre- 
sently considered in detail. 

Two actions were accordingly instituted in the court of the 
Subordinate Judge of Partabgarh, the first on the 10th of August, 
1907, in which Sheopal Singh, Bhukhan Singh and Mahabir 
Prasad were plaintiiS, and Basant Singh, Binda Sewak Singh 
and Earn Prasad defendants, praying for decree for proprietary 
and actual possession of i annas 9 pies 6f karants under-pro- 
prietary share ” in five villages therein named and for 
Es. i,704f-14f-9|| mesne profits. In other words, it was an action 
of ejeciment and for recovery of mesne rates. 

In the second suit Bhopal Singh and Mahabir Prasad were 
plaintiffs, and Earn Prasad and his grandsons Bijai Bahadur Singh 
and Eaghubar Singh defendants. The relief claimed was similar, 
namely, to recover possession of one-sixth of the property con- 
veyed away by Earn Prasad by the three deeds already men- 
tioned. 

In both suite a plea was filed to the effect that Mahabir Prasad 
was not entitled to recover possession. That point was thus 
distinctly raised Both suite were contest^, and both heard 
together. 

The principal defendant in the first suit, by deed, dated tbe 
22nd of April, 1908, compromised with the two prmcipal plaintiffs 
in that suit, namely, Sheopal Singh and Chandra Bhukhan. The 
deed provided, amongst other things, that the claim of these 
plaintiffs to recover the possession of the lands mentioned should 
be dismissed, and their claim for mesne profits rejected. This 
deed was filed in court, and on an application made under section 
375 of the Code of Civil Procedure, the suit was dismissed as 
against these plaintiffs. A similar compromise was entered into 
in the second suit with Bhopal Singh, and that suit was similarly 
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dismissed as against h^. Ma^abir 

plaintiff in tiioned in them respectively tbns 

the shares of t p P i-ahf^ <^0 entered into with these 

rests entirely deeds were absolutely void, 

plaintiffs Evnn 

he would not be entitled to the 

mente conferred upon hm a g 

undivided ' ^^ts thus become the foundation of 

™ c«^»ctio« »d the ^t«. of the 
ther=«»for haTO been determined, it m meiermrt to »n- 
eidei the question of the validity or invalidity of the deeda The 
!rr“the prelinnnaty question, and it has not only been raised 
but actually ruled upon by the Subordmoto Judge m tos judgemen 
dl“Su^uth,l2udof July, im lu the last paragrap^ 
but one of this he, when dealing with the seventh issue, md . 
■■The suit, however, cannot fail altogether, as was contended y 

defendant 1 . Plaintiff 3 has “inW “ ““ “ 
nroperty.” This seventh issue ran thus .— To what ^ , 

Ly are the plaintife entitled?” Owing to the compromse to 
came to mean, to what relief is the third plaintiff, Mahahir 
Prasad, entitled? And the last of the reasons stated in the 

apppellanfs case lodged in these appeals is that the Tepon en , 

Shir Prasad, is "not entitled to possession of the property 
in suit or to any other relief.” It may well be that this question, 
though raised, was not much discussed, or not at all ^scuss^ 
the hearing of the appeals before the court of the Judicial Com- 
missioner, hut since the point arises on the very face of the d^u- 
ments on which the plaintiff’s case is founded, their Lordships 
think liiey are hound to decide it. It would be quite impossible 
for them to advise His Majesty to grant to a litigant relief to 
which, they were of opinion he was not entitled, simply because 
those 'concerned for the parties in the cause abstained from dis- 
cussing in the court from wHch the appeal to His Majesty had 
been taken a vital point plainly appearing on the very face of his 

written proofs, and plainly raised, as this point has been, in this case. 

As the two agreements are practically identical in terms, it 
will be suflBicient to consider one of them. ' 
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It is elementary law that a plaintiff in an action of eja^tmenl 
must recover by the strength of his own title, not the weakn^s 
of his adversary’s. 

What may be the rights or interests, if any, which the plaintiff 
may have under these agreemenls in the subject-matter of the 
suit are irrelevant considerations if he has not a right to the 
possession he seeks to recover. 

The primary question for decisi&n, therefore, is, did the agree- 
ment in the first action confer upon Mahabir Prasad at the time 
that action was instituted a then present right to that possesion ? 
There is no suggestion that if he had not the right- then he has 
since acquired it. 

The provisions of the agreement setting forth the conditions 
upon which it was entered into, relevant on this point, run as 
follows : — 

** 1. That in l5li£ share of each da darant amounting to 2 annas 4 pies and 
1S| karants Mahabir Prasad will be a ohBhar&r of om^half share^ and the rsnaain- 
ing one-half share will belong to us, the declarants, as follows : — 

Sheopal Singh 2 annas 4 pi^ 13ird karant shara 

Chandra Bhukhan Singh ..2 „ 4 „ 13|rd „ „ 

“2. We, the declarants, and Mahabir Prasad, will be bound by the following 
conditions : — 

(a ) That Mahabir Prasad will bear the entire expenses in connection with 
the suit from the original Court to the Court of Appeal from his own 
pocket in the way he pleases, and if the opposite party prefer any 
appeal, then Mahabir Prasad will have to defend the appeal also with 
his own ccsta. 

(h ) That in case of s'uccms MaJu^ir Prasad will he miiiled ta ^roptuiaa^^ 
^ssssswn of the share entered m paragraph 1 of this document c® 
one-half of khe share which may he decreed, and it wiS be at the 
pleMure of Mahabir Prasad either to keep his share Joint or to have 
it partitioned. But during the period of Jointness he will have all 
rights of making collections and management of the zamindari share 
decreed. 

(o ) That Mahabir Prasad will remain a co-sharer and proprietor like our- 
selves in all the sir and hhudkasht lands and all amindari rights 
relating to the zamindari share like ourselves, and we win have no 
right to keep separate possession over any sir and hhvdhisM land, nor 
will we raise any plea as to exproprietary right.* ^ 

In the view of their Lordships these provisions did not confer 
upon Mahabir Prasad a then present right to the possession of 
any share in the property the subject-matter of the suit. That 
right would arise, if at all, only when BU<xem in the contemplated 
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litigation had been achieved. Success has not been achieved. By 
the agreement it was contracted that up to that time, at all events, 
he, Mahabir Prasad, should merely be a partner, or co-owner 
with his co-plaintiffs in a certain undivided fraction of the pro- 
perty mentioned in the first of its paragraphs. There was no 
present grant or assignment to him of any separate share or frac- 
tion of the property divided or undivided. At best the contract 
only amounted to this, that in a certain future event he should 
become entitled to the proprietary possession of a certain un- 
divided fraction of it, and then have the right to have that fraction 
partitioned. ^ 

The case of Lai Achal Ram v. Baja Kazim Husain Khan 
(1) is wholly different from the present. There the sole owner 
of certain lands, who had already sold one-half of them, executed 
a deed of sale in which it was set forth that he has sold half 
the estate to the Raja for a lakh and a half of rupees.’' He 
acknowledged the receipt of one lakh, the balance , was to be paid on 
the termination of certain litigation, which the Raja was to conduct 
at his own expense. The statement of the amount of the consi- 
deration was no doubt exaggerated. But the vendor never 
impeached his deed as not being a valid transfer of the property. 
On the contrary, he had more than once affirmed it, urged the Raja 
to take proceedings founded upon it, and continued to receive 
payments due to himself under it. The terms of the instrument 
are not set out at length in the report of the case, but Lord Mac- 
naghten in delivering the judgement of the Board, after dealing 
with all the facts and quoting from the deed the passage already 
mentioned, says, at page 121 of the report (2) Their Lordships 
agree with the judgement of the Court of the Judicial Commis- 
sioner that the transaction was a present transfer by Ardawan 
(the sole owner) of one moiety of his interest in the estate 
giving a good title to Raja on which it was competent for 
him to sue. The case cannot be relied upon as a guide to the 
true construction of the agreements in the present case. 

On that construction their Lordships are clearly of opinion 
that neither agreement by its terms confers upon the respondent 
Mahahir Prasad any present right to recover the possession of 

(1) (1£05)LL. E.,27AU.,271: (2) I, L. E„ 27 All., 290. 

L. B.,. 32 1. A., 113. ' 
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the share of the property mentioned in it which he claims to 
recover. They accordingly think that these appeals fhoiild be 
allowed, that the three judgements and decrees of the Court of 
the Judicial Conuiiissioiier, dated the 19th of March, 1909, and the 
29th.of March, 191 15 respectively, should be set aside, that the 
two Judgements and decrees of the lower Courts, namely, that dated 
the 3 rd of August, 1909, of the Subordinate Judge, and that of the 
District Judge of Eae Bareli, dated the 5th of February, 1910, 
should also be set aside, and that both the suits should be dis- 
missed with costs, and they will humbly advise His Majesty 
accordingly. The respondent must pay the costs of these consoli- 
dated appeals. 

Appeals allowed. 

Solicitors for the appellants : — Barrow^ Rogers omd NevilL 
Solicitors for the respondents : — Watkins and Hunter, 

J. Y. W. 

MOHAH IiALJI AKD ANOTHEB (PiiAmviFFs) V, GOBDHAN IiAMI MAHABAJ 

AKD OTHBES (BlFEKDAHTS). 

[On appeal from the High Court at Allahabad.] 

Hindu Law ^*Endommmt — Bight of smoession to sebaiisMp of Umple belonging 
to BallavacJiarya Gossains — 'Evidence of dedication — Claim of persons inoom- 
petent to be sebaits fas being Bliats) of Ballav temple disallowed as defeating 
the purpose for which the founder established the worship — Title. — Proof of 
independent title to succession as sehait. 

In a suit for possession and the right of sebaitship of a temple belonging to 
the Ballavacharya Gossains founded by one Muttuji, the maternal grandfather 
of the plaintiffs (appellants) the defendant (respondOTit) contended that the 
ordinary Hindu law was not applicable as alleged by the plaintiffs, and that 
daughter’s sons were exclude by custom from succession. 

Held that, apart from positive testimony on the point, the performance of 
the worship of the idol in accordance with the rites of the sect for whose benefit 
it was held, might be treated as good evidence of dedication, and the ordinary 
rule of Hindu law relating to the descent 0 ! private property was not appli- 
cable. 

Held also that the rule that the heirs of the founder succeed to the sehait- 
ship laid down in Gossamee Sree Qreedharreejee v. EumanloUjee Gossamee (1) was, 
,as there implied, subject to the condition that the devolution in the ordinary 
line of descent Is not inconsistent with or opposed to the purpose the foundei: 
had in view in establishing the worship,. In the present case the appellants 
being Bhats, and not belonging to the Gossain hul were not competent to be 
sebaits of a Ballav temple where the rites were performed according to the Ballav 

# Presmt Ijard AtcKmasn, Iiord MouiaoK, Sir John Edge and Mr, A mb b s Am% 
(1) (1889} E Ii, If OAlo., 8 1 1*, a,. 16 1. A., 1ST, 
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ritual, whichf it was clearly establislied tlisy couM not perform. To allow their 
claim would defeat the purpose for whicli the worship was established. 

Edd further that the respondent had established an independent title of 
his own to the temple as being the nearest male relative of Muttiiji both being 
descendanis of two full brothers The idol in the temple was brought from his 
temple at Nathdwara, and the worship founded by Muttuji was an o3-shoot 
of the worship at iSTathdwara. The temple was also built on land belongingjto 
the Tekait respondent with the permission of his ancestor who held the office 
of Tekait at the time. He had therefore a clear title according to the customs 
and usages of the Ballav hut to the sebaitship of the temple. 

Appeal from a judgement and decree (28th February, 1910) of 
the High Court at Allahabad, which affirmed a judgement and 
decree (5th August, 1907) of the Judge of the Small Cause Court 
at Agra, exercising the powers of a Subordinate Judge, dismissing 
the appellants' suit. 

The facts of this case, which is an appeal from the decision of 
the High Court (Eighabds and Tudball, JJ.) reported in Indian 
Law Reports, 32 Allahabad, 461, sufficiently appear from the 
judgement in that case, and are also stated in the judgement of 
their Lordships of the Judicial Committee. 

On this appeal— 

JDe Gruyther, K. 0., and Eods, K, (7., for the appellants con* 
tended that the burden lay on the respondents to prove the custom 
they alleged of the exclusion of the sons of daughters of the found- 
er by his male kinsmen, and that they had failed to discharge it. 
Tiie High Court had^ wrongly placed the burden of proof on the 
appellants to show that they, the daughters' sons, were entitled to 
succeed. The question was on whom the onus lay. Did it lie on 
the appellants who alleged that the ordinary Hindu law was 
applicable, or on the respondents who set up a special custom 
(contrary to the Hindu law) which, they contended, applied and 
governed the present case ? Reference was made to Jagadindra 
Nath Roy v. Eemanta Kumari Debi (1) ; Oossamee Sree Qree- 
dharre^jee v. RumaTiiolljee Ooswamee (2); Greedharee Doss 
T. Nundokissore Doss (3) ; Mu-tu Ramodniga Setupati 
V. Perian^^yugum PtUai {i)i Genda Pjtiri v. Chatar Puri 
(5) and Janoki Dehi Ym Gopal Acharjia Ooswami (6). On the 

(1) (1^) I B. It., Galo., m : (4) (1874) L. B., 1 1. A., 209 (228). 

L. B., 31 1. A, 203. 

(2) (1689) I. B. L., 17 Oak., 3 ; L. B, (5) (1886) I. L. B., 9 AB, 1 (8) ; L. B., 

16 1. A., 137, 13 1. A., 100 (105). 

(B) (1867) 11 Moo. I, A , 405 (427, 428). (6) (1882) I. L. B., 9 Oalo., 766 (771) I 

A, 32 (37). 
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In the first place the Ballavacharyas do not intermarry in their 
own as the members belong to the same gotTa. They take 
wiTes from among the Bhats, a well-known Brahnianical caste, and 
marry their daughters to Bhats. 

In the Ballavacharya Gossain temples, besides the principal 
image, which is directly or indirectly a presentment of Krishna, 
there are subsidiary images not enjoying the same worship or 
yeneration but neyertheless regarded as representations of 
Krishna. They are almost inyariably images of one or other of 
the descendants of Maha Pirbhuji. 

Another fact necessary to bear in mind is that the ministrations 
in the Ballavacharya temples are entirely in the hands of the 
direct descendants of the founder, and the Gossains of his Kul are 
the preceptors of the cult taught by him. 

The temple which forms the subject-matter of dispute in the 
present case is stated to have been built about the time of the 
Indian Mutiny, by one Muttuji, a descendent of Ballav and thus a 
member of his KwL The worship he set up in this new temple 
was of the image of Sri Madan Mohanji, which is proved to have 
been brought from the Tikait defendant’s temples at Nathdwara. 
This was one of the subsidiary images that were worshipped there 
along with the principal deity. 

Muttuji remained in possession of the temple built by him and 
of the worship performed there until his death in 1883. He left 
a widow, Satbinda Bahuji, and two daughters, Musammat Ganga 
Beti and Gordhana Beti. After the death of Muttuji, his widow, 
Satbinda, carried on the worship until 1888 when she died, and 
the charge of the temple devolved on Ganga and Gordhana. 
Ganga died in 1896 and Gordhana in 1902. Both Ganga and 
Gordhana were married, according to the custom of the sect, to 
Bhat husbands and their sons are accordingly called Bhats. The 
plaintiffs, Mohan Lalji and Gordhan Lalji, are the sons of Ganga, 
whilst the defendant, Madhusudan Lala, is the surviving son of 
Gordhana, and Damodar LaJa is her husband. 

On the death of Gordhana, these two, together with Anrudh 
Xala, another of her sons, who was alive at the time, appear to 
have iaken pmse^ion of the temple. In 1904 a suit was instituted 
by the defendant Tikait Gordhan Lalji, against Damodar and 
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tis two sons to astablish his title to the shebaitship, and for 
possession of the temple. This suit was referred to arbitration, 
and an award was made in Ms favour under which he obtained 
possession. 

During the pendency of that suit, the plaintifis, the sons of 
Ganga, brought the present action against Damodar and his two 
sons for joint possession of the temple and its appurtenances. On 
the 25th of August, 1905, Tikait Gordhan Lalji was added as a 
defendant to the suit of Mumsamat Ganga’s sons. 

The plaintiffs' claim against Gordhan Lalji is for ejectment ; 
whilst against the other defendants it is for joint possesion. They 
allege that Muttuji, their maternal grandfather, was the owner of 
the temple with all its appurtenances; that on his death his widow 
came into possession of the same by right of inheritance ; and that 
upon her death their mother and their aunt “became the owners of 
the temple.'' And they claim to be entitled on the death of Gor- 
dhana to joint possession with her husband and sons to an equal 
share as “ owners." It will be noted that they based their right 
on the ordinary right of inheritance under the Hindu Law. 

The Tikait, the real contesting defendant, denied the title 
put forward by the plaintiffs. He urged that the temple was not 
the personal property of Muttuji and that the right of inheritance 
did not attach to it. He further alleged that, according to the 
custom in force among the Ballayacharyas, daughter’s sons did 
not belong to their At&Z and were debarred from taking part in 
the ministrations at the temple for the benefit of the worsMppers ; 
and he claimed that, as a collateral relative of Muttuji in the male 
line, he was entitled to succeed him bb shebait. 

He also alleged that the temple was built by Muttuji on land 
belonging to his (the defendant's) father with^his permission, and 
that on Muttuji’fi death without leaying any lawful heir the right 
to the possession devolved on him by virtue of an agreement 
ex^ut^ by Muttuji. 

On these respective allegations of the parties the Trial Judge 
framed a number of issues, only four of which need attention. The 
second and third put in issue the incapacity alleged by the defend- 
ant of daughter's sons succeeding to their maternal grandfathers 
or taking part in the ■ worsM|) at.a Mlav temple. The fourth 
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raised the question whether the property was dehvituT, The fifth 
dealt with the claim of the defendant to succeed to the shehait** 
ship by right of heirship to Muttuji. 

The Subordinate Judge, on an exhaustive review of the evid- 
ence. held on all the issues against the plaintiffs and accordingly 
dismissed the suit. His decision has been afiSrmed on appeal by 
the High Court of Allahabad. 

From the decree of the High Court the plaintiffs have appealed 
to His Majesty in Council. They, or rather their advisers, 
abandoned, if not in the first court, certainly in the High Court, 
their contention that the temple in suit with the appurtenances 
formed the private property of Muttuji subject to the ordinary 
law of inheritance. In the High Court the case was discussed 
and decided on the admission of the plaintiffs’ counsel that the 
property in suit was dehut tuT, In fact, in their Lordships’ judge- 
ment, the evidence left no room for the opposite contention, for, 
apart from positive testimony directly bearing, on the point, the 
performance of the' worship in accordance with the rites of the 
sect for whose benefit it was held may be treated as good evidence 
of dedication. That being so, the ordinary rule of Hindu Law 
relating to the descent of private property is not applicable to 
the particular right in controversy in this case. 

Stre^, however, is laid on the principle enunciated in Oossa- 
mee Sres Qreedharreejee v. MumunloUjee Qossamee (1), where 
Lord Hobhouse, delivering the judgement of this Board, said as 
follows ; — 

“ According to Hindu Law, when the worship of a thakoor has been found- 
ed, the shehaitship is held to he vested in the heirs of the founder, in default 
of evidence that he has disposed of it otherwise, or there has been some usage, 
course of dealing, or some circumstances to show a diferent mode of devolu- 
tion.” 

This rule must, from the very nature of the right, be subject 
to the condition that the devolution in the ordinary line of des- 
cent is not inconsistent with or opposed to the purpose the founder 
had in view in establishing the worship. This qualification is in 
fact covered by the words used by Lord Hobhouse. 

Starting from this point, the first question to determine is 
whether the plaintiffs suing for the joint exercise of the right of 
(1) (1889) I, L. B., 17 Gale., 3 : L, 16 I. A,, 3.37/ ^ ^ ^ ^ 
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shebaitsliip to the temple in suit, have ^tablished their compet- 
ency for the office. The duties wHch are imposed on the person 
in charge of the temple and of its worship are to be found very 
comprehensively set forth in Professor Hayman Wilson’s “ Reli- 
gious Sects of the Hindus.” Both the courts in India have found 
that the plaintiffs, being Boats, and not belonging to the Gossain 
Kvjly cannot perform the diurnal rites for the deity worshipped by 
the sect ; they cannot wash, dress or adorn the image or perform 
the aTti^{(me of the most important rites) which seems to consist 
in waving the light before the image of the deity. They cannot 
touch the food * offerings placed before tbe idols, which are after- 
wards distributed among the Yaishnav votaries. Nor can they 
communicate the mantrds to the disciples for purposes of initia- 
tion. It is to be noted in this connection, that whilst the daugh- 
ters of the Ballav Gossains married to Bhat husbands continue 
to live in their father’s houses and remain within their father’s 
Kul, their sons do not acquire that status; as sons of Bhats they are 
Bhats, and not Ballavacharya Gossains who are by virtue of their 
descent entitled to act as ministers of the cult established by 
Ballav Maha Pirbhuji. 

Another fact is equally clear on the evidence that Bhat giris 
married into the Gossain Kwl receive the mmtras and become 
thenceforth members of the Kid. It is not surprising, therefore, 
that after Muttuji’s death his widow and daughters remained in 
charge of the temple and its worship. But to allow the plaintiffs’ 
claim to an admittedly Ballav temple, where the rites are per- 
formed according to Ballav ritual, which, it is clearly ^tablished, 
they cannot perform, would, in their Lordships ’ judgement, defeat 
the purpose for which the worship was established. 

In an action of ejectment the conclusion at wliich their Lord- 
ships liave arrived would be sufficient for the affirmance of the 
decree appealed against dismissing the plaintiffi’ suit. 

But their Lordships are of opinion that the Tikait defendant 
h^ succeeded in establishing an independent title of his own to 
the temple in suit. He appears to be the nearest male relative of 
Muttuji, both being descendants of two full brothers; there can be 
little doubt, also, that the image installed at Jatipura was brought 
frcm his temple at Nathdwara, and tlmt the worship founded 
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b,Muttaji™M,o£t.*»ot «t the worship m Nathdwar. The 
tLple, again, was bnilt on land belonging to the Tikait defend- 
ant, with the pennission ot his aneestor, who held the oBce of 

Tikait at tke time. . u 4 . * , 

It seems to their Lordships that, apart from the statements 

contained in Muttnji’s letter, on which the defendant relied m his 
written statement, he has a clear title, according to the customs 
and usages of the Ballav KuL, to the shebaitship of the temple in 

On the whole their lordships are of opinion that the judge- 
ment and decree of the High Court are right, and that this appeal 
must be dismissed. And they will humbly advise His Majesty 
accordingly. 

The appellants will pay the costs. 

Appeal dism issed. 

Solicitors for the appellants;— T. L. Wilson, & Go. 

Solicitor for the first respondent -.—Douglas Grant. 


J. V. W. 

BBYISIONAL CEIMINAL. 

1913 Before Mr. Justice Tudball. 

28^ EMPEBOB v. TULSHI BAM * 

' ’ Mt iron of 1699 (Indk,n Stamp Act), sectimc 2 fiZJ. 62 afid 63-Sarldxat- 

Memorafidum of account-Beceipt-Several items of over Bs. 20 each-Baoh 
item tope stamped. 

HeW that a memorandum of account between debtor and creditor, wbiob 
was left in the possession of the debtor and consisted of items entered from time 
to time of money advanced and repaid, was a document which required a separ- 

ate receipt stamp in respect of each item of over Es. 20. 

ONBTulshi Earn was in the habit of borrowing money from 
tinift to time ftom a money-lender. The account of the sums 
of money borrowed and repaid was left in the hands of the 
debtor, and consisted of a paper upon which such sums were enter- 
ed as occasion arose in opposite columns. When the account was 
finally closed, a balance of Es. 50 odd was paid and one receipt 
stamp attached and signed by the creditor firm. The receipt stamp 
was not cancelled. The debtor Tulshi Earn was on these facts 
convicted under section 62 of the Stamp Act, 1899, on the finding 
* Criminal Eevision No, 82 of 1913 from an order of Bam Satan Das, Magia- 

ttite, first class, of Ballia, dated the 23rd of October, I912v 
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fcliat eacii eniry of a receipt for oyer Rs. 20 required to be stamps! 
separately. He was also convicted under section 63 of the Act. 
TulsM Earn applied in revision to the High Court. 

Munshi Lakshmi Narain\ for the applicant. 

The Assistant Government Advocate (Mr. i2. Maleomson) for 
the Crown. 

Tudball, J. — In this case the applicant has been convicted 
under sections 62 and 63 of Act II of 1899 in respect of what has 
been called a sarkhat throughout the case. This sarkhat is a 
document on a piece of paper which appears to have been written 
up from time to time. It shows on one side sums of money advanc- 
ed, and on the opposite side various sums of money repaid by the 
debtor. When the account was finally closed, a balance of Es. 50 
odd was paid and one receipt stamp attached and signed by the 
creditor firm. The receipt stamp was not cancelled. The Magis- 
trate has held that the entry in respect of each of the items of 
receipt of over Es. 20, is an acknowledgement within the definition 
of the word ‘^receipt” in section 2, clause (23), of the Act, and that 
each of such entries should have been stamj^d, and he has, there- 
fore, convicted the accused under section 62 of the Act. In res- 
pect of the non-cancelment of the receipt stamp affixed, he has con- 
victed him under section 63. There cannot be any doubt that the 
sarkhat was written up from time to time and that it was left in 
the hands of the debtor, so that the entry of each item of payment 
and r^eipt might be entered thereon to act as an acknowledgement 
of payments and receipts. When each item of ra^eipt was entered 
by the creditor therein, there can be no doubt that the memoran- 
dum imported an acknowledgement of a part-payment of the debt, 
and as each entry was made it ought to have been stamped with a 
receipt stamp. Technically, therefore, the applicant was guilty, 
and as only a nominal fine has been imposed, there is no reason for 
interference on the question of sentence. The conviction under 
section 63 is of course good. The application is rejected. 

Application rejected^ 
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APPELLATE CIVIL. 

Before Mr, Justice Sir Harry Griffin aild Mr. Justice Cliairmr, 

BHAGWAH DAS ahd akothes (Defekdaitis) v. MUHAMMAD 
YAHIA (Plaintiff).’^ 

LandhMer and unani — House in abadi — WeU sunk by tenant inside his house - 
Mandatory injuTtciimi — Discretmi of Court, 

In this case the High Court refused to grant a mandatory injunction at the 
suit of the zamindar for the removal of a well recently constructed inside their 
house by tenants of a house in a town ; the position of the tenants being that 
they and their predecessors in title had paid no rent for generations, and were 
only liable to ejectment in the event of the site occupied by them being cleared of 
buildings. 

In this case the plaintiff was the zamindar of a patti in the 
town of Mariahn. The defendants were tenants of a house in the 
patti, but they had never paid rent, and were apparently only 
liable to ejectment in the possible event of the site occupied by them 
becoming denuded of buildings. The defendants started to build 
a well inside their house. The plaintiff thereupon instituted the 
present suit prajdng for an injunction restraining the defendants 
from building their well and directing them to restore the land to 
its original condition. The court of first instance held that the 
defendants were entitled to build the well and accordingly dismiss- 
ed the suit. On appeal, however, the lower appellate court revers- 
ed this decision. The defendants appealed to the High Court. 

Mr. jS. A, Haidar (with him Dr. Satish Gkandni Banerji J, for 
the appellants : — 

A tenant who occupies a house in the village abadi can make 
improvements in his house. He can do any reasonable thing which 
will add to the comforts and conveniences thereof; Balkishen v. 
Muhammad Ismail Khan (1), Bholai v. The Rajah oj Bansi (2). 
A well is a reasonable improvement ; it is a necessary adjunct or 
appurtenance to a house. The plot of land was given by the 
zamindar for the purpose of a house. The sinking of a well inside 
the house is not an act, inconsistent with that purpose, and is not 
destructive of or permanently injurious to the land. The wajib-ul- 
arz gives to each tenant the unrestricted power to build or to 

» Second Appeal Ho. 533 of 1912 from a decree of Prem Bebari Lai, Subordi. 
nate Judge c^Jaimpiir, dated the ISth of February, 1912, reversing a' decree of 
Gopal Das Mukerji, Munsif of Jaunpur, dated the 4th of September, 1911. 

(1) Weekly Notes, 1898, p. 44 (2) (1881) I. L. B., 4 AU., 174, ' 
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demolisli within his^ compound at his own pleasure. This power 
includes the right of sinking a well therein as an appurtenance to ' 
the house. The construction of a well in a house is so common that 
it must be presumed that such a contingency was contemplated at 
the time when the wajib-ul-arz was framed. If the zamindar had 
intended to disallow wells there would certainly have been an 
express provision in the wajib-ul-arz prohibiting them. 

Mr. 0. Dillon (with him Nawab Muhammad Abdul Majid 
and Dr. S, M, Sulaiman)^ for the respondenfe : — 

In an agricultural village, such as the village Mariahu was 
at one time, the grant of a piece of land to build a house 
thereon does not carry with it a right to sink a well. The main 
purpose is that of agriculture. The wajib-ul-arz contains pro- 
vision by which tenants are empowered to make pahka wells. 
The sinking of wells would be permanently injurious to the 
rights of the zamindar. If it be held that the appellants can, as 
a matter of right, sink a well, then each and every tenant can 
do likewise, and there would be nothing to prevent a tenant from 
constructing more wells than one if he so chose. This would 
be destructive and permanently injurious to the zamindar’s land. 
The case in the Weekly Notes for 1898, cited by the appellants, lays 
down that a tenant may make improvements in his house only so 
long as he can do so without injury to the rights of the zamindar. 
The second case cited by the appellants is not in point, as it relates 
to wells constructed on land used for agricultural purposes. A„ 
tenant has only a limited interest in the site of the house occupied 
by him, and can not make permanent alterations in that site. 

Mr. S, A. Haidar^ replied. 

Griebin, J. — The plaintiff in this case is the zamindar of a 
patti in the town of Mariahu, where the defendants reside. The 
plaintiff brought this suit for an injunction to restrain the defend- 
ants from constructing a well in their house and for an order 
directing them to remove the materials and to restore the land to 
ife original condition. The defendants are shop-keepers whose 
family has been in occupation of the premises for generations with- 
out paying any rent. They pleaded that they had a right to 
construct the well on their premises, that the well had been cons- 
tructed for their own comfort and convenience, and that the eult 
was brought out of malice. The court of first instance dkmissed 
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the saifc, holding that the comtructijB of the well inside the house 
was not such a user as affected the zamindar’s rights injuriously, 
and that the well was a necessary adjunct to the comfort of the 
occupants of the house. The lower appellate court on appeal held 
that the plaintiff zamindar was entitled to the relief asked for on 
the ground that the corntruciiion of the well was an interference 
with theipIaintiflTs right as zamindar. The lower appellate court 
haTing decreed the suit the defendants come here in second appeal. 
The courts below find that the occupiers of houses in Mariahu have 
a right to transfer houses subject to payment of one-fourth of the 
sale price to the zamindar. We have heard the learned counsel for 
the parties at considerable length. The question, as it appears to 
me, for decision, in this appeal is whether the plaintiff has made 
out a case for issue of an injunction. The plaintiff is the zamindar 
of the patti where the defendants’ house is situated. His rights 
as zamindar appear to be limited by the rights which occupants of 
houses have acquired by custom against the zamindar so long as 
the houses are in the occupation of the family. The houses only 
escheat to the zamindar in case of the family dying out. I am 
unable to hold that the construction of the well on the premises of 
the defendants is a breach of any obligation existing in favour of 
the plaintiff whether expressly or by implication. A well on the 
premises is an undoubted adjunct to the convenience of the occu- 
pants, and it is difficult to see in what way the zamindar’s interests 
are injuriously affected by its construction ; while its removal 
would undoubtedly cause inconvenience to the defendants. If 
there be an invasion of the zamindar's rights it is of so slight and 
doubtful a nature as not to call ior interference, more particularly 
in view of the fact that the chance of the zamindar entering into 
pc^ession of the house is very remote. There appears to be some 
reason for holding, as held by the court of first ii^tance, that the 
plaintiff was actuated by malice in instituting the present suit. 
Taking all the circumstances into consideration I am of opinion, 
that this is not a case in which the injunction asked for should be 
granted. I would therefore allow the appeal and dismiss the plain- 
tiff’s suit. 

Ohamiee, J. — I agree that this appeal should be allowed. The 
appellants are the owners and occupiers of a shop and an adjoining 
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house in qasba Mariahu. The respondent is the zamindar of the 
qa^ba. The question for deoision is whether the appellants are 
entitled to sink a well inside the shop without the permission of 
the respondent. It has been found by the courts below, and it is 
now admitted by the appellants, that the respondent is the exelu- 
si¥e owner of the land on which the house and shop stand, but that 
the appellants are entitled to retain possession as long as the build- 
ings remain on the land. The Munsif held that the appellants 
were entitled to sink the well without the respondent's permission. 
On appeal the Subordinate Judge held that they were not. 

It must be taken that the predecessors of the appellants obtain- 
ed the land from the zamindar for the time being, for the purpose 
of erecting buildings thereon, and that they agreed expressly or 
impliedly not to use the land for any other purpose. Therefore, if 
the acts now complained of are inconsistent with the purpose for 
which the land was given# to the appellants’ predecessors, the res- 
pondent is entitled to a mandatory injunction. It was not sugges- 
ted by counsel for the appellants that a mandatory injunction was 
not a suitable form of relief or that any other relief would meet 
the case. In this connection I may note that it was admitted 
before us that the respondent objected to the construction of the 
well as soon as he came to know of it. 

Two provisions in the wajib-ul-arz have been referred to. One 
of them certainly has no bearing upon the case. It relates to the 
digging of wells by kashthiTs, and evidently was not intended to 
The other says that a kashikar^ox ryot^ can 
build and pull down as he pleases within his own inclosure {andm* 
ahate apne ke bana o bigar sahta hai). I doubt whether this was 
intended to authorize the construction of wells. It was probably 
intended to authorize a kashtkar or ryot, to make structural alter- 
ations inside his premises without reference to the zamindar. 

But I am not prepared to hold that the sinking of a well within 
the premises was an act necessarily inconsistent with the purpose 
for which the land was granted. A well is one of the aruenito or 
conveniences of an Indian house, and I consider that the grant of 
land for building purposes carries with it the right of making a 
well for the convenience of t he occupiers. I would therefore 
tore the decree of the Munsif. 
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By the Coijet, — T he appeal is allowed, the decree of the 
lower appellate Court is set aside and that of the court of first ins- 
tance restored. The plaintiff will pay the costs of the defendants 
throughout. 

Appeal allowed. 

Before Mr. Justice Sir Harry Griffin and Mr, Justice Chamier, 

ABDDL GHAFUB (Plaintipp) v . GHULAM HUSAIN and 

AHOTHEB (DePEIUDAKTS) * 

Civil Frccediire Coi«fl903 J, order XXI, rule SB-—3xecuti(mof decreeSale in 
execution -'Fre-einption^Tille of pre-empfor defeasible. 

Held til at a title to a share in undivided immovable property sold in execu- 
tion of a decree wbicb is still defeasible at tbe date of the sale in execution is not 
sufficient to support a claim for pre-emption under order XXI, rule 88, of tbe 
Code of Civil Procedure, 1908. Kamta Frasad y , Mohan Bhagat (1) and Hahikan 
Bibi V. KauUshar Bai (2) followed. 

The facts of this case were briefly as follows A certain mahal 
was dinded into two pattis, namely, (1) patti Fakir Bakhsh, in 
which the plaintiff was a co-sharer, and (2) patti Mumtaz-ud-din, in 
which the defendant was a co-sharer by virtue of shares purchased 
by him under two sale-deeds, dated the 11th of August, 1910. A 
share in the latter patti was put up, on the 20th of September, 1910, 
to sale by auction in execution of a decree. The plaintiff bid for 
the property, and the defendant, offering the same bid, claimed the 
right of pre-emption under order XXI, rule 88, of the Code of Civil 
Procedure. The sale was confirmed in the defendant’s favour. 
Then the plaintiff brought a suit for a declaration that the defend- 
ant had no right of pre-emption, and for possession of the property. 
Both the lower courts dismissed the suit, hence this second appeal. 
Shortly before the institution of this suit, but subsequent to the 
date of the auction sale, the plaintiff had brought two suits for pre- 
emption in respect of the shares purchased by the defendant in 
l^tti Mumtaz-ud-din on the 11th of August, 1910 : both these suits 
were decreed and the decrees had become final. 

Dt, Satish Chandra Bmerji (with him Pandit Braj Nath 
Vyas), for the appellant : — 

* Second Appeal No 39 of 1912 from a decree of Mubammad Sbafi, Judge of 
tbe Court of Small Causes exercising of tbe powers of a Subordinate Judge of 
Allababad, dated tbe I6tb January, 1912, confirming a decree of Sumer Oband 
First Additional Munsif of Allababad, dated tbe 29tb of August, 1911, 

(1) (1909) I. L. E., 32 All., 45. (2) (1907) 4 A. L J.’ 351.* 
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The question for deterniination is whether the plaintiff is a co- 
sharer within the meaning of order XXJ^ rule 88. That rule applies 
only when there are real bids between a co-sharer and an entire 
stranger. It does not deal with the question of preferential right 
between two co-sharers; FarzandAli v. AUmuUah (1). That ease 
was decided under the corresponding section 14 of Act XXIII of 
1861, and is an authority for the proposition that a share-holder 
in one patti of a pattidari estate is a co-sharer, within the mean- 
ing of that section, with reference to a share in another patti of the 
estate. The two pattis were formed by an imperfect partition, and 
the entity of the mahal was unaffected. The co-sharers of both the 
pattis were jointly liable for the revenue assessed on the whole 
mahal and there was thus a bond of union subsisting between them. 
The plaintiff is thus a member of the co-parcenary body and a co- 
sharer in the undivided immovable property, namely, the mahal. 
I am further supported by the case of Ram Autar v. BheoDuU (2). 
Secondly, the defendant cannot be entitled to pre-empt under order 
XXI, rule 88, unless he is a co-sharer. His title as a co-sharer 
rested on his purchases, dated the 11th of August, 1910. But both 
those sales were pre-empted by the plaintiff. Under such circum- 
stances the defendant cannot be regarded as being a co-siiarer at all, 
because he never acquired an absolute title ; KaihlesKar Ru v. 
Nabihan Bihi (3), Nabihan Bibi v. KauUshar Mai (4), Kamta 
Prasad v. Mohan Bhagat (5). 

TheHon’ble Dr. fej Bahadwr Sapru, for the respondents: — 

The two pattis were absolutely separate, although for purposes 
of revenue the mahal remained the same, still for all other purpo- 
ses it was broken up into two pattis. The mahal as a whole could 
not, after partition, be regarded as “ undivided immovable pro- 
perty within the meaning of order XXI, rule 88. The partition 
may have been an imperfect partition, but the fact remains that 
there was a division. As soon as a division, of whatever sort and 
to whatever extent, has taken place, the mahal ceases to be an 
undivided immovable property. In the present case it was patti 
Mumtaz-ud-din which was the undivided immovable property within 
the meaning of order XXI, rule 88, and the plaintiff, admittedly, was 

(1) (1S76) I. li. R., 1 All., 272. (3) (1906) 3 A. L. J., 426. 

(2) (1874) 6 N.-W. P., H. G. Rep., 243. (4) (1907) 4 A, L. J., 351. 

(5) (1909) L U m, 45, 
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EOt a co-sliarer therein. I amsuppoifedby section 182 of the Land 
EcTenue Act and by the cases of Digamhur Mmer v. Bam Lai 
Boy (1) and Oanga Singh v. Ghedi Lai (2). 

Dr. Saiish Chandra Bantrji, replied. 

Gbiffin and Chamiee, JJ: — This was a suit by the appellant 
for possession of a share in patti Mumtaz-ud-din in mahai Fakir 
Bakhsh, mauza Mani Umarpur. This share was put up for sale 
on the 20th of September, 1910, in execution of a decree of a civil 
court. The plaintiffs bid was Es. 530. The respondents offered 
the same amount and the share was knocked down to them under 
order XXI, rule 88, on their showing that they had purchased two 
other shares in the same patti on the 11th of August, 1910. The 
appellant was at the time the holder of a share in the other patti 
in the mahai, namely, patti Fakir Bakhsh, but held no share in 
patti Mumtaz-ud-din. His case is that he was at the time of the sale 
a co-sharer within the meaning of order XXI, rule 88, and that the 
respondents must be regarded as strangers, inasmuch as their title 
to the shares purchased by them on the 11th of August, 1910, was 
at the time defeasible and they have since been compelled to 
surrender those shares to the appellant under decrees for pre- 
emption obtained by him on the 8th of July, 1911, and the 31st 
of January, 1912. 

It appears that mahai Fakir Bakhsh was recently the subject 
of an imperfect partition at which the two pattis were constituted. 
It appears also that the whole of the land comprising the original 
mahai lies either in one patti or the other, there being no shamilat 
patti In these circumstances it is a nice question whether the 
* undivided property ' for the purposes of order XXI, rule 88, is 
the whole mahai or only the patti Mumtaz-ud-din. But we need 
not decide thk qu^tion, for, in accordance with the decisions of 
Knox, A. C. J., and Tudball, J., in Kamta Prasad v. Mohan 
and of Stanley O.J., and Buekitt, J., in Nabihan 
Bibi V, Kavimhar Bai (4) on appeal from the decision of Eich- 
AEI^, j., in 3 A. L. J., 426, we feel bound to hold that the 
defeasible title to the shares in patti Mumtaz-ud-din acquired by 

(1) (1887) I. li. E., 14 Calc., (3) {1^09) I, L. B., 32 All., 45. 

761. 

(2) (1911) I. li. 33 AU., (4) (1907) 4 A. L. J., 351. 

605. 
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the respondents in August, 1910, did not give them the right to 
pre-empt the share now in qu^tion as co-sharers. 

We allow this appeal, set aside the decrees of the courts below, 
and decree the appellant’s claim to possession of the share in ques- 
tion with costs in all three courts. 

Appeal allowed. 


jms 


Abouij 

Ghaj^ub 

GsUIoAM 

HusAnr. 


Before Mr. Justice TudhaM and Mr. Justice Muhammad Eafig. 1913 

BIEHAM KHUSHAL (Defekdaot) u. SUMBEA (P£.ii2rTXFip) • 

Act (Local) Wo. 11 of 1901 (Agra Tenancy Act), sections 79 and 95— Jurisdiction-^ 

LandMder and tenant— Occupancp holding— Suit for declaration that 
plaintiff is heir of deceased occupancy tenant and for pomesmn of hoMng 
— Practice — Useless declaration refused. 

The son of a deceased occupancy tenant filed a suit against tke zamin- 
dar in the civil court asking (1) to have it declared that he was the son and 
lawful heir of the late tenant and (2) for possesion of the occupancy holding 
held by him. The plaintifi had been ejected more than two years before suit. 

Held, that although so far as the first relief claimed was concerned the suit 
might be cognizable by a civil court, so far as the second relief was concerned 
the plaintifi’ s remedy was by suit under section 79 of the Agra Tenancy Act, 
and, inasmuch as the time for filing such a suit had long since expired there 
was no object to be gained by granting the first relief. The entire suit was 
accordingly dismissed. Dori Lai v. Sardar Singh (1) referred to. 

In this case the plaintiff sued as the son and heir of a deceased 
occupancy tenant praying for a declaration of his status as such 
and for possession of the occupancy holding which had been of his 
father. He had previously made an unsuccessful application for 
mutation of names in respect of the holding and had also brought 
a suit under section 95 of the Agra Tenancy Act, 1901, which had 
been dismissed in appeal by the Oommi^ioner two years before 
tbe filing of his present suit. The pr^ent suit was dismissed by 
the court of first instance upon the ground that it was not cogni25- 
able by a civil court. On appeal, however, this decision was set 
aside and the suit remanded. Agaiost this order of remand the 
zamindar defendant appealed to the High Court. 

Munshi Satya Narain, for the appellant. 

Babn Lalit ]!^han Banerji^ for the respondent. 

Tubball and Muhammad Eabiq, JJ This appeal arism out 
of a suit, which was originally brought by the plaintiff Sumera in 

• First Appeal No. 161 of 1912 from an order of Pirthvi Nath, Additimal 
Judge of Bareilly, dated the 12th of September, 1912. 

(1) (19(^) 6 AJIiJ., 514 
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the Mnnsifs court, first, to have it declared that he was the son 
and lawful heir of one Jhan, deceased, and, as such, was entitled to 
the possession of a certain occupancy holding left by Jhau, and, 
secondly, for possession of the same as an occupancy tenant. The 
plaintiff claimed to be the legitimate son of Jhau and as such 
entitled to the holding. The zamindar resisted the claim. The 
plaintiff first of all applied to the revenue court for mutation of 
names in his favour. The zamindar objected, pleading that the 
plaintiff was not the legitimate son of Jhau. The application 
was disallowed. The plaintiff then brought a suit, under section 
95 of the Tenancy Act, in the revenue court, asking for a declar- 
ation that he was the occupancy tenant of the holding. The suit 
was against the zamindar, who again raised the plea that the 
plaintiff' was not the legitimate son of Jhau. The first court 
dismissed the suit and the court of the Commissioner upheld the 
decision on appeal in a very brief judgement, which runs as 
follows: — ‘*The suit has been rightly dismissed. A suit under 
section 95 of the Tenancy Act is not the way in which to decide 
a question of legitimacy. The zamindar denies the existence of 
the tenancy and this is fatal to the suit. The appeal is dismissed 
with costs.** This decision was passed on the 15th of November, 
1909, apparently some two years or more after the death of Jhau. 
It is also clear that the Commissioner dismissed the suit on the 
ground that the tenancy was no longer in existence. Two years 
and six days after this decision the plaintiff comes to the civil 
court with this suit, in which he claims possession of the occu- 
pancy holding as against the landlord. The first court dismissed the 
suit on the ground that it was not cognizable by the civil court. 
This decision has been set aside in appeal and the suit remanded 
k) the court of first instance by the Additional District Judge of 
Bareilly, 

The defendant comes here on appeal, and urges that the suit 
is not cognizable by the Civil Court. The suit is very similar in 
its aspects to that of Deri Lai v. Smdar Smgh (1), the only 
difference l>eing that in that suit only a declaration was asked 
for that the plaintiff was the adopted son. It seems to us quite 
clear that on the death of Jhau, assuming that the plaintiff was 

(1) (1908) 5 A. L. J., 514. 
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his legitimate son, he was entitled to the tenure and to contimie 3.913 
the ciiltiYation thereof, and if the zamindar nnlawfiiily preTented 
him from going on to the holding, the plaintiff as oecnpancj EHusHin 
tenant thereof was illegally dispossessed, and it was open to him Scmssi. 
to bring a suit under section 79 of the Tenancy Act for possession. 

In that suit it would have been open to the landlord to plead that 
he was not the occupancy tenant, and that he was not the legiti- 
mate son, and the matter could have been fought out in that suit. 

Section 95 of the Tenancy Act is hardly the section under which 
to proceed^ and the suit brought under that section was rightly 
dismissed, as the plaintiff was not in possession. Even in the 
present suit it had to be admitted on behalf of the plaintiff that his 
suit for possession could not lie in the civil court, audit is said that 
all that he requires and asks for is a declaration that he is the 
legitimate son of Jhau. We are not prepared to say that if the 
plaintiff had come to the civil court for a simple deilaration that he 
was the legitimate son of Jhau, he would not have been entitled to 
the declaration, provide that he proved his case ; but the suit is 
actually one for possession of an occupancy tenure and is brought 
against the landlord. For two years after the dismissal of his suit 
by the Commissioner he did nothing. A suit for possession by a 
tenant illegally dispossessed has to be brought within six months of 
the dispossession. Such a suit, if it be now brought by the|: 
plaintiff, could not succeed. Therefore to grant a declaration | 
that he is the legitimate son of Jhau would be of no use to him 1 
now. It could not be followed up by a suit for possession in the 
revenue court. In these circumstances, in our opinion, the suit 
must fail. In so far as it is a suit for pc^ession of the holding, 
it is not cognizable by the civil court, and in so far as it is a suit 
for a declaration that he is the legitimate son of Jliau, and as such 
entitled to the occupancy holding, the Court cannot grant such a 
declaration as it would be of absolutely no value to the plain- 
tiff. He has misconceived his remedy. He ought, in the first 
instance, to have sued for possession in the revenue court. We 
allow the appeal, and, setting aside the decision of the lower appel- 
late court, r^tore the decree of the court of first instance with 
costs in all courts. 
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S^fme Mr. Justice Sir George Knox and Mr. Justice Muhammad Mafig 
JALESHAB BAI Am> othebs (DEFEisroAHrs) v. ANRUT BAI akd othebs 
(PLAlirTIFFS) * 

Eindu law — Mifakshara — Joint Hindu family — LiabUUy of sons in respect of a 

mortgage executed by father — Exemption of softs’ interests — Suhseguent 

suit against the sons^What plaintiffs are entitled to recover. 

In 1892 a decree was passed on appeal for sale on a mortgage of joint family 
property against tlie father of the family. In 1896 the sons, who were not made 
parties to the original snit, obtained a decree exempting their shares in the 
family property. In 1897 the share of the father was sold and realized 1^ 
than h alf the amonnt of the decree. In 1910 the mortgagees brought a suit 
against the sons to recover the balance of the mortgage debt after giving credit 
for the amount realized by sale in execution of the decree of 1892. 

Held the suit was not barred, but that the plaintifis could only recover 
the unsatisfied portion of the decree of 1892 together with future interest as 
allowed by that decree. They could not treat the suit as an ordinary mort- 
gage suit, merely giving credit for the amount realized under the decree of 1892, 
nor could they claim interest at the contractual rate on the unpaid amount 
of the decree. 

Lachhman Das v. Dallu (1) followed. Dharam Singh y, Angan Lai (2) and 
Ban Singh v. Sobha Bam (3) referred to. 

The facts of this case are fully stated in the judgement of the 
Court. 

The Hon’ble Munshi Qokul Prasad, for the appellants. 

Maulvi Muhammad Ishaq, for the respondents. 

Knox and Muhammad Eafiq, JJ It appears that one 
Payag Eai, father of the first five defendants appellants and grand- 
father of the other six, executed a deed of mortgage on the 27th 
of September, 1883, in favour of Anrut Eai plaintiff respondent 
No. 1, and the ancestors of the other plaintiffs respondents. The 
mortgage was given in respect of ancestral property in lieu of 
Es. 999, carrying fourteen annas per cent, per mensem interest, and 
was redeemable on the 27th of June, 1885. In 1891 the mort- 
gagee instituted a suit against Payag Eai only without impleading 
Ms sons, to recover, Es. 1, 567-7-4 the amountfdue on foot of the 
mortgage of 1883 and for sale of the mortgaged property in 
default of payment. One of the objections to the suit was that 

» Second Appeal No. 1114 of 1911 from a decree of Bam Auatar Pande, 
District Judge of Azamgarb, dated the 27th of May, 1911, modifying a decree of 
Earn Chandra Chaudhri, Subordinate Judge of Azamgarh, dated the 16th of 
December, 1910* 

(1) Weekly Notes, 1900, p. 125. (2) (1899) I. L. R., 21 AU., 30l, 

(3) (1907) I. L.B., 29 AH., 544. 
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postdiemlnterest at the stipulated rate of fourteen annas per cent, 
per mensem could not be claimed under the terms of the deed of 
the 27th of September, 1883. The court of first instance disallowed 
the objo^tion and passed a decree on the 3rd of July, 1891 , against 
Payag Eai for Es. 1,548-11-6. On appeal the learned District 
Judge gave effect to the objection of Payag Eai as to interest, 
holding, that the mortgagees were entitled to recover post diem 
interest by way of damages only, which he allowed at six per cent, 
per annum. The decree orthe first court was modified and the 
claim of the mortgagees was decreed for Eb. 1,321-7-6 on the 11th 
of June, 1892. 

On the 18th of August, 1896, the first five defendants appel- 
lants, the sons of Payag Eai, instituted a suit against the mort- 
gagees for a declaration that the decree obtained by the latter 
against Payag Eai was not binding on them, as they were not 
parties to it, and that their share in the mortgaged property was 
not liable to sale under it. The claim of Payag Eai"s sons was 
decreed on the 11th of iNovember, 1896, On the 20th of February, 
1897, the share of Payag Eai only in the mortgaged property was 
sold in execution of the decree of the 11th of June, 1892. The 
sale realized Es. 725. 

On the 13th of February, 1910, eighteen years after the decree 
obtained against Payag Eai and thirteen years after the sale of 
his share, the plaintiflfe respondents brought the suit out of which 
this appeal has arisen in the court of the Subordinate Judge of 
Azamgarb against the sons and grandsons of Payag Eai to recover 
Es. 2,093-2-6, the balance alleged to be due on the mortgage of 1883. 

The suit of the plaintiffs respondents was in form an ordinary 
mortgage suit and they claimed Es. 2,093-2-6 by making up the 
accounts from the date of the original mortgage as in an ordinary 
suit on a mortgage bond, crediting the amount realized by Payag 
Eai’s share. In making up accounts, interest was charged at the 
stipulated rate of fourteen annas per cent, per mensem from the 
date of the mortgage till the date of the institution of the suit, 
thus ignoring the decree of 1892, under which interest after due 
date was allowed at six per cent per annum only. 

The claim was resisted on several grounds, two of which need 
only be mentioned here as they alone have been preyed in the 
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appeal before us. It was urged in defence that as the decree of 
1892 against Payag Eai had become barred and incapable of 
execution on the date of the institution of tte present suit, the 
claim of the plaintife respondents was also barred. The principle 
on which accounts were made up in the plaint was also objected 
to. The Subordinate Judge disallowed the pleas in defence and 
decreed the claim for Rs. 2,093-2-6. On appeal the learned 
District Judge modified the decree of the first court. He held that 
the plaintiffs respondents should get the unsatisfied amount of the 
decree of 1892 together with interest at the contractual rate of 
fourteen annas per cent, per mensem from the 20th of Febrnary, 
1897, up to date of decree. 

The defendants appellants challenge the decree of the lower 
appellate court on the two grounds already mentioned. They 
contend that the original mortgage debt contracted by Payag Eai 
was merged in the decree of 1892. The mortgage of 1883 no 
more exists. The only outstanding debt against the ancestor of 
the appellants, for the payment of which they are liable under the 
Hindu law, is the unsatisfied amount of the decree. And as the 
decree has become barred and incapable of execution, the debt for 
the recovery of which the present suit is brought has also become 
barred and no claim in respect of it can be maintained. 

The learned vakil for the appellants relies in support of his 
argument on the case of Lachhman Das v. Dallti (1). That case, 
in almost} every respect, resembles the present case. In that case 
one Data Ram, father of a Mitakshara joint family, executed a 
mortgage in respect of ancestral property. The mortgagee sued 
Data Ram alone and obtained a decree against him. In execution 
of the decree the mortgaged property was sold for the amount of 
the decree and purchased by the mortgagee. Subsequently the 
sons of Data Ram sued the mortgagee and obtained a decree for 
recovery of possession of their share in the mortgaged property on 
the ground that they were not parties to the suit in which the 
decree for sale had been passed against their father. Then the 
mortgagee brought a suit against the sons, framing his suit as an 
ordinary mortgage suit and making up accounts from the date of 
the mortgage and giving credit for the money realized at the sale. 

(1) Weekly ISTotes, 1900, p. 125. 
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The sons resisted the claim. They denied their liability for the 
mort’gage debt also the power of their father to charge their 
share in the ancestral property. They further disputed ; the 
manner in which the accounts had been made up in the plaint. 
They said, that if they were made liable for the mortgage-debt j 
they should pay only one-fourth of the money paid at the sale of 
the mortgaged property, as their share which was released from 
the operation of the decree against their father was one-fourth 
only. In disposing of his last objection Hendebson, J., remarked 
as follows. — 

I have already drawn attention to the finding that preyione to the snil hy 
the reSjMndents [ie, the sons) the mortgage decree had been fully satisfi^, and 
it is only because the plaintifi (i^. the mortgagee) has since been deprived of a „ 
one fourth share of the mortgaged property which he himself purchased for 
Rs. 1,100, that he is now able to say that any portion of the debt has not been 
discharged. In my opinion that original mortgage no longer exists, and if there 
is still outstanding a portion of the debt due upon the decree against Bata Bam, 
then the respondents as sons of Data Ram, are liable to that extent for the debt 
of their father, as they do not allege that the debt was one from which 
they could claim to be relieved ... It would not be unfair to 
deduct one-fourth from Ra. 1,100, which was paid for the whole property and 
take the balance Rs. 825 as the amount for which credit should have been given, 
leaving Rs. 275 still outstanding as a debt for which the respondents are still 
liable , . . The sum of Rs. 275 became an outstanding debt as 

from the date of the respondents’ decree declaring them entitled to possession 
of their one-fourth share, and it will carry such interest, if any, as was allowed 
on the principal amount of the mortgage decree. For this amount the r^pon* 
dents axe undoubtedly liable to the plaintifi/* 

It is OB the basis of these observations that the learned vakB 
for the appelknts contends that the mortgage of 1883 merged in 
the decree of 1892 ; and as the mortgage of 1883 no more exists and 
the decree debt due from Payag Kai has become barred, the claim 
of the plaintiffs respondents is also barred. We do not think, that 
the contention of the appellants is sound The plaintiffs respondents 
have not framed their suit on the basis of the decree of 1892. They 
do not seek to charge the appellants’ share in the ancestral pro- 
perty on the strength of that decree. And indeed they could not 
do so in the face of the decree of 1896 in favour of the appellants 
declaring that the latter were not bound and that their interest 
in the ancestral property was not affected by the decree obtained 
against their father. If, according to the appellants, the mortgage 
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of 1883 has merged in thie decree of 1892, then the unsatisfied 
portion of that decree can be recovered only as a simple money 
debt If the contention of the appellants is correct, the present 
suit is not maintainable, that is, the plaintiffs respondents cannot 
enforce payment of the debt charged on the ancestral property by 
Payag Kai against the interests of his sons in that property, 
though the debt was not tainted with immorality or otherwise 
objectionable. 

The plea of limitation urged on behalf of the appellants can 
only be given effect to if we hold that the suit of the plaintifife 
respondents in its present form is not maintainable. That such a 
suit is maintainable is amply borne out by the case-law on the 
subject, vide Dharam Singh v. Angan Lai (1) and Ran Singh 
v. Sobha Ram (2). We, therefore, find that the claim of the 
plaintiffs respondents is not barred by limitation. The observa- 
tions of Hendebsoh, J. quoted above, upon which great stress is 
laid by the learned vakil for the appellants, do not apply to the 
nature of the remedy open to a mortgagee against the Hindu sons, 
but to the amount recoverable by him after he has obtained a 
decree against the father only and a portion of that decree remains 
unpaid. Those observations do, however, certainly support the 
second contention for the appellants, namely, that the plaintiffs 
respondents cannot recover more than the unsatisfied portion of 
the decree of 1892 with future interest allowed on that decree. 
The plaintiffs respondents cannot make up accounts as in an 
ordinary mortgage suit, and, giving credit for the money realized 
at the sale of Payag Eai's share, claim the balance. Nor can 
they claim to recover interest at th.e contractual rate on the unpaid 
amount of the decree, as has been allowed to them by the learned 
District Judge. We allow the second contention of the appellants. 
The result is that we modify the decree of the lower appellate 
court by decreeing the claim of the plaintiffs respondents for 
Es. 529-3-0 with inter^t at] sis per]cent. per annum from the 20th 
of February, 1897, up to the date of the decree of this Court, that 
i% 1,038-5-0, The appellants will pay the sum of the Es. 1,038-5-0 
within six months of the decree of this Court with future interest 
at six per cent, per annum. In default of payment within six 

(1) (1899) I. L. 21 AU., 301. (2) (19Q7) L L. E., 29 All, 544 
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monfelis tlie amount will be realized by sale of the share of the 
appellants in the property specified in the mortgage of 1883 . 
Future interest at six per cent, per annum is allowed. Costs in 
all courts in proportion to success and failure. 

Decree modified^ 

Before Mr. Justice Tudball and Mr. Justice Muhammad 
JMIHA PEASAD EAUT (Judgemekt-debtob) o. EAGHUiHATH PEASAD 

AM) OTHBSS (DECEm-*HOLI>EBS.)* 

CtoU Brocedure C(de (1908), section {c}-^Execuiwn of decree^ Attachment — 
Objection that adiaclud property is the house of an agriculturist--- Judge* 
mefU-deUor both zamindar and agrio ulturi st — E urden of proof, 

Wliere a judgement-debtor whose house was attached m execution of a 
decree took objection that the house was the house of an agriculturist to which 
section 60 (c) of the Code of Civil Procedure applied and was not susceptible of 
attaobment, and it was found that the judgement-debtor was both an agricul* 
turist and a zamindar ; 

Ejdd that it lay on the judgement-debtor to prove that the house waa 
strictly of the nature contemplated by the provisions of section 60 (c). 

In this case in execution of a simple money decree against 
one Jamna Prasad Eaut a house belonging to Mm in a certain 
village was attached. The judgement-debtor took objection that 
the house was the house of an agriculturist witMn the meaning 
of section 60 (c) of the Code of Civil Procedure and could not be 
attached. This objection was overruled on the finding that the 
house was not in fact occupied by the judgement-debtor (who was 
both a zamindar and an agriculturist) as an agriculturist. The 
judgement-debtor appealed to the High Court. 

The Hon'ble Dr. Tej Bahadur Sapru and MunsH EaribaiJS 
Bahai f for the appellant, 

Munshi Mangal Prasad Bhargava (with him Baba Jogindro 
Nath Ghaudhri), for the respondent. 

Tudball and Muhammad Eafiq JJ The appellant is a 
judgement-debtor whose house in a certain village has been attached 
in the execution of a simple money decree. Two portions of the 
same house have already been attached and sold, and the remainder, 
which is described as a six anna share, has now been attached. 
The judgement-debtor came forward and objected that he was an 
agriculturist and therefore his house was exempt from attachmml 

* First Appeal Ho. 304 of 1912, from a decree of Harl m a d han Lai, Fint 
Additional Siibordmate J udge d Gc®akhpar, datM the 1st d Jmi% 1912. 
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aad sale. The court below has decided that the house is not 
occupied by him as an agriculturist and is therefore not exempt 
from sale. He has come here on appeal. The question is 
whether or not he has produced evidence to show that he is an 
agriculturist and occupied the house as such. The appellant was 
formerly the zamindar of the village, but his interest as such *has 
been sold and he now holds his air land as an exproprietary 
holding. He lives in another village and holds zamindari in 
several villages. He has produced two witnesses who state that 
his cattle and implements are kept in the house in dispute. The 
appellant being both a zamindar and a cultivator of land, the 
question arises as to what is his main source of income and whether 
or not he is an agriculturist within the strict sense of the term 
and occupies the house as such. The burden of proof lay on him, i 
and it was for him to show to the court that his main source off 
income was cultivation and not zamindari and that he was in the! 
strict sense of the term an agriculturist. He produced two wit- 1 
nesses, and in our opinion their evidence is not sufiScient to prove * 
that his main source of income is agriculture and that he is an 
agriculturist within the strict sense of the term. As a matter of 
fact in the past he held considerable zamindari, though he has lost 
some of it by reason of decrees obtained against him. In this case 
it has not been satisfactorily proved that he is an agriculturist 
within the strict meaning of the term. The appeal fails and is 
dismissed with costs. 

Appeal dismissed. 

Before Mr, Justice Sir Harry Griffin and Mr, Justice Chamier, 
JEIAGHUNANDAN PBASaD (PLAnmiT) v, SHEO PRASAD (DEPEisDAHl.j* 
dct Ho. XV of IBBd {Horth-Weitern Provinces and Oudh MunicijyalUies Act)^ 
mction 10^ Act (Local} Ho, I of 1903 (United Fr(y»inces Municipalities Atit}^ 

section l&I-^Munidpad Bmrdr^Mleclion — Suit to set aside election Jurist 

dicikM of Ciml Court — Limitation — Act Hj. IX of 1908 (Indian Limitation 
Act), schedule 1, article 120. 

Held tiiat an order of the Government directing that a particular munici- 
pal election held in the year 1911 should be conducted according to certain rules 
]^£sed in 1884, and not according to the rules passed in pari materid in 1910* 
which superseded those of 1884, was vMra mres, and that, inasmuch as the - 

* Second Appeal No. 1012 of 1912 from a decree of H. N. Wright, District 
Judge of Bareilly, dated the 13th of June, 1912, confirming a decree of Baijnath 
Pas* Officiating Subordinate Judge of Bareilly, dated the 12th of July, 1911| 
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^ rules of 1334 did uofc applj and fclie election was not held under the mles of 
1910, a suit would lie in a cwii court to contest the elation, irrespective of any- 
thing contained in either set of rules, the period of limltatiou applicable to 
which was that prescribed by article 120 of the first schedule to the Indian 
liimitation Aot,1903. Gur Charan Bus v. Ear Sarup (1) referred to. 

In tMs iiase the appellant and the respondent were rival can- 
didates for h"^eat on the mnnioipal board of Bareilly at an election 
held on the 18th of March, 1911. The respondent having been 
declared duly elected, the appellant, on the 24th of March, pre- 
ferred a petition to the District Magistrate. On the 10th of 
May, that petition was rejected; and on the following day the 
appellant filed his present suit in the court of the Subordinate 
Judge of Bareilly claiming a declaration that he had been elected 
by a majority of the lawful votes given, and in the alternative 
a declaration that the election was void as having been held under 
rules which had been already cancelled. The suit was dismissed 
in appeal by the District Judge of Bareilly, on the ground that 
the election had been held under certain rules framed by Govern- 
ment in 1884, one of which barred the jurisdiction of the civil 
court, and that the appellant was not empowered to maintain the 
suit either under the rules for municipal elections framed in 
1910 or under the Specific Relief Act. Tne plaintiff appealed to 
the High Court. 

Dr. Sati$h Ghctndra Bamrjif for the appellant. 

The Hon’ble Pandit Moti Lai Nehru, for the respondent. 

Griffin and Chamier JJ The appellant and the respondent 
were rival candidates for a seat on the municipal board of Bareilly 
at an election held on the 18th of March, 1911. The req)ondent 
having been declared to have been duly elected, the appellant on the 
24th of March, contested the validity of the election by a petition 
presented to the District Magistrate. On the 10th of May that 
petition was rejected, and on the following day the appellant brought 
this suit in the court of the Subordinate Judge of Bareilly elaiming 
a declaration that he had been elected by a majority of the lawful 
votes given and, in the alternative, a declaration that the election 
was void having been held under rules which had been cancelled. 
This Court hsf already held that the suit is cognizable by a civil 
(court, but the suit has been dismissed by an appellate order of the 
(I)(l9i2)m 
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District Judge on the ground that the election was held under 
made in 1884, one of which barred jurisdiction of the ciyil 
court, and the appellant was not entitled to maintain this suit 
under some new rules made in July, 1910, or under section 9 of 
the Specific Belief Act. The suit is obviously one of a|civil nature, 
and it is unnecessary to cite authority for the propoMion that it 
is maintainable in a civil court, unless it is barred by some Act 
of the Legislature or by some rule having the force of law. 

Buies regarding elections of this kind in Bareilly were made 
in 1884 under section 10 of Act XY of 1883. Buie No, 45 pro- 
vided that the validity of an election might be questioned by peti- 
tion to the District Magistrate "presented within fifteen days of the 
election. Those rules were superseded by rules made in July, 
1910, under section 187 of the Municipalities Act, 1900, one of 
which expressly recognized the right of recourse to a ‘competent 
court * to challenge the election. This Court has held [see Gut 
Ghaian Das v. Ear Sirup (1)] that the competent court is the 
civil court. It is quite clear that the election now in question 
ought to have been held under the rules of July, 1910. The Local 
Government seems to have directed that this election should be 
held under the rules of 1884. That order does not appear to be 
a rule made under the Act, but appears to be merely an executive 
instruction to the Magistrate. The only rules of which we can 
take notice are the rules made under the Act. We must, there- 
fore, hold that the election was contrary to law. 

We have grave doubts whether the Government was competent 
to bar the jurisdiction of the civil court by means of a rule made 
under section 10 of the Act of 1883. The respondent relies upon 
clause (g) of section 9 read with section 10 of the Act, but that 
clau^ refers only to Hhe system of representation and of 
Section \ It is, however, unnecessary to decide this question, 
for the rul^ made under the Act of 1883 had ceased to have any 
efiect before the election now in question was held. It is 
admitted that the election was not held under the rules of July, 
1910, and cannot be justified by those rules. For the above 
reasons we hold that at the date of the election there was no pro-* 
vision having the force of law which barred the maintenance of 
(1) (1912) I.LJS., 34 AU., 891, 
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tile pr^eEt} suit. The suit was, therefor^ maiataiimbla Oa lie 
merits the appellant is^ entitled to a declaration tlmt the elaition 
of the respondent was Yoid having been held contrary to law* 

The only other question is whether the suit was brought within 
time. The ijoriod of limitation prescribed by the rules of 1884 
may be disregarded, both because it applies only to a petition to 
be presented to the District Magistrate and because thc«e ralm 
had ceased to have any effect when the election was held If the 
rul^ of 1884 are disregarded, the limitation applicable to tiie 
present suit is that prescribed by article 120 of schedule 1 to the 
Limitation Act, 1908, and the suit was brought within time. We 
express no opinion upon the question of the validity of the rule 
made under section 187 of the Municipalities Act, 1900, which 
prescribes a period of limitation for a suit to contest an election 
held under the rules of July, 1910. 

We allow this appeal, set aside the decree of the court below, 
and give the appellant a declaration that the election of the r^- 
pondent was invalid. The respondent must pay the appellant’s 
costs in all three courts, 

Appeal allowed* 


FULL BENCH. 


Before Mr* Juetki Sir George Knox, Mr, Justice Tadball an^ Mr, Justice Ckamier, 
DUBdA KUHWAB (Flubxibf) t). MATU MAL aed othbbs (BEFEiroiirrB) * 
Hindu tarn — Hindu widow-^ Powers of aliencUion possessed by a Hindu widow m 
respect of jgroperty of her hu^nd — Transfer of debt seemed by a mort^i^. 

A BQndu widow in possession as sucU of property which had been the prepay 
of her husband in his life-time can always alienate her life interest in snch prop®- 
ty and a transfer by her of the corpus of the property without legal nec^aity and 
not for a pious purp<^ is not void but only voidable at the instance of the re- 
versioners. * 

A Hindu widow, without legal necessity transferred a mortgage debt and the 
security therefor, which had been the property of her late husband, to D, who 
thereafter sued to recover the debt by sale of the mortgaged property. Held that 
the transferee acquired all the rights which the widow had and could exercise 
during her life-time in respect of the mortgage, one of these being to recover the 
debt. Bijoy Gopal MuTcerji v. Krishna Mahishi Deli (1) referr^ to. 

This was a suit for sale on a mortgage, dated tbe 12tb of 
June, 1879, made by Tara Singb and Bahadur Singh in favour of 

•Appeal Ho. 140 of 1911 underaction 10 of the Letters Eateni 
(1) ^1907) XIi.B„ 84 Me., m 


^13 


Bmwmm* 

mm 

Fmmm 

SSBD 

Ebasar 


1913 


March, 13. 


191S 

7”Puma : 
Kuswas 

MaiuMao. 


^12 fHE INDIiiN LAW RSl»ORTS, [TOL. XXXV. 

ope Mnrii Dhar. The mortgagee died shortly after, leaving a sob, 
Rn|) Earn, i 7 ho died leaving Mnsammat Parbati, his mother, and 
Mnsammat Ganga Knnwar, his widow, surviving him. The two 
widows transferred the mortgagee right under the mortgage of the 
12th of June, 1879, to MusammatDurgaKunwar, thepl^ntiff appell- 
ant in the present case. The plaintiff brought this suft" for sale on 
foot of that mortgage. The defendants 1—6 were prior mortgagees 
of the ^me property under a mortgage of 1872, and they had purcha- 
sed the property in 1890 in execution of a decree on their mortgage, to 
which decree neither the plaintiff nor her transferors or their prede- 
cessors in interest were parties. The defendants, 2nd party, were 
the mortgagors and their representatives, and the defendants, 
3rd party, were . the two ladies Ganga Kunwar and Parbati, the 
transferors,. The plaintiff ohered to redeem the prior mort- 
gages, but in the alternative prayed that the property might be sold 
subject to those mortgages. The defendants, 3rd party, admitted 
the claim of the plaintiff, and defendants, 2nd party, did not appear. 
The defendants., 1st party, contested the claim on these grounds : — 
(1) The transferors being widows of members of a join! Bindu 
family, including others than their husbands, could not transfer 
the debt and the plaintiff did not get the widow's estate in the 
mortgage. (2) The sale to the plaintiff was without legal neces- 
sity and therefore void, and as a corollary from this, (3) that it was 
for the purpose of defeating the rights of the reversioners. The 
widows of Murli Dhar and Rup Ram were alive at the date of suit. 
The reversioners were no parties to the suit, but another suit 
was brought by them alleging themselves to be bandhus of 
Rup Ram and asking for a declaration that the transfer by 
Ganga Kunwar to plaintiff was void against them^ The plain- 
tiff defended that ^it on the ground that the widows were 
competent to transfer. The Subordinate Judge found that the 
family was not joint, and that Ganga Kunwar had a widow's 
estate in the property left by her husband, including the mort- 
gage, but that there was no legal necessity for the transfer. 
He dismissed the suit of the plaintiff, Durga Kunwar, and decreed 
that of the reversioners against her on these findings and gava 
them a decree that the plaintiff had acquired no rights whatevejr 
against them,,. - - • 
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Oil appeal to the High Court the case came up before Eichaeds, 
C. J., and Banerji, J., who delivered the following judgements : — 

Eighards, C. J. — This suit was brought to recover a sum of 
Es. 70,000. principal and interest due under a mortgage, dated tfce 
12th of June, 1879. The mortgage was made in favour of Murli 
Dhar by Tara Singh and Bahadur Singh. The principal was 
Es 4,000. The rate of interest was Ee. 1-2-0 per mensem, com- 
pound interest. The bond in suit is alleged to have been sold to 
the plaintiff on the 21st of May, 1909, in consideration of the sum 
of Bs. 7,500 by Musammat Parbati and Musammat Ganga 
Kunwar. Musammat Parbati was the wife of Murli Dhar, and 
Musammat Ganga Kunwar was the wife of Eup Earn, the son of 
Murli Dhar. Both the father and the son were dead prior to the 
execution of the sale-deed. It appears from the plaini itself that 
the property which it is now sought to bring to sale had already 
been sold under a mortgage decree on foot of a prior mortgage 
dated the 19th of February, 1872. The decree had been obtained 
as far back as the year 1890. The decree-holders had purchased 
the property themselves, and they have been in actual possession 
since some time between the years 1892 and 1895. The respond- 
ents are the representatives of these prior mortgagees. The plain- 
tiff claims that when the suit was brought on foot of the prior 
mortgage neither Murli Dhar nor Eup Earn were made defendants, 
and that accordingly she, as assignee of the bond of the 12th of 
June, 1879, is now entitled to bring the property to sale on terms 
of paying to the respondents the amount, if any, due upon the 
mortgage of the 19th of February, 1872. She claims that over a 
lakh is due on foot of the mortgage of the 12th of June, 1879, but 
she relinquishes the sum of Rs. 76,988-14-0 and sues to realize 
the balance, that is to say, the sum of Rs. 70,000. 

The suit out of which the connected First Appeal No. 174 of 
1910 arises was tried in the lower court at one and the same time. 
It was a suit in which the plaintife in the suit claimed as rever- 
sioners a declaration that the sale deed of the 21st of May, 1909, 
was void as against them. A number of issues were tried in this 
last mentioned suit. The learned Subordinate Judge held that 
the bond in suit becamo vested in Rup Ram after the d^th of 
Murli Dhal, and that the plaintifife Sri Gqjal, Hoti IaI and Piari 
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Lai were tlie reversioners. He found further that the sale of 
the 21st of May, 1909, was made without legal necessity and with 
a view lo deprive the reversioners of their right. The court 
accordingly gave a decree in favour of the plaintiffs 2 to 4 dec- 
laring that the sale was void and ineffectual against them. 

The learned Subordinate Judge also dismissed the plaintiff’s claim 
in the present suit holding that, inasmuch as the bond was sold 
without legal necessity and for the purpose of defeating the 
rights of the reversioners, the plaintiff did not acquire by virtue 
of the sale any title to maintain the suit. 

The plaintiff, Musammat Durga Kunwar, has appealed 
against the decree dismissing her suit and also against the decree 
in the connected appeal declaring that the sale was void against 
the reveisioners. 

It is difficult to understand why the owners of the bond in 
suit slept on their rights so long. There can, I think, be no doubt 
whatever that the purchase'of the bond by the plaintiff was a 
speculative purchase. It is impossible to know exactly how much 
of the consideration for the sale actually passed, or what was the 
arrangement between the^^ vendors and the vendee. I think, 
however, that we are bound to assume that the plaintiff became 
tihe assignee of the bond with such rights and title as Musammat 
Parbati and Musammat Ganga Kunwar could under the circum- 
stances give her. She is entitled to get a decree if she can make 
good her claim. Bearing in mind the facts of the case and the 
date of the institution of the connected suit, I think there can be 
little doubt that the defendants in the present suit put forward the 
reversioners of Eup Earn to challenge the sale to Musammat 
Durga Kunwar, and that in all probability there was some ar- 
rangement between them. We can, however, hardly blame the de- 
fimdants for using any weapon they can to retain the property, in 
the absolute possession of which they have so long been. It has 
not been attempted to show that the finding of the court below 
that the sale by Musammat Parbati and Musammat Ganga Kunwar 
was made without legal necessity is wrong. In fact the argument 
did not challenge the decision in the connected appeal, save to 
contend that the decree actually passed went a little too far, in 
that it declared that Musammat Durga Kunwar acquired no' 
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right to the afor^esaid bojid. It was urged that she had acquired 
some title. She -had acquired title as ^ against her vendors. 
This, it seems to me under the circumstances of the present case, is 
purely -a^ matter of form. 

The argument put forward on behalf of the plaintiff appellant 
is as follows :-^The- widow, represented the estate. She undoubt- 
edly might have sued upon the bond and recovered the amount 
due thereon without being liable to account to any one. Therefore 
the plaintiff as her assignee has the same right (that she had and 
she can sue upon the bond Furthermore the sale by a HjEdii 
widow is voidable, not void, and that therefore it eannot be qu^ ^ 
tioned by the defendants in this suit. These were the points 
argued It seems to me thafe it by no means follows that because 
a -Hindu widow can sue on foot of a bond and give a good discharge 
to the mortgagor that her assignee has the same right. A Hindu 
widow can sue upon a bond and collect the debts due to the estate 
because she is an heir and represents the estate, in other words, by 
virtue of the fact that she is a Hindu widow and in pc^s^ion as 
such: Nothing J think can be more clearly established than the 
proposition that a Hindu widow cannot alienate the property ex- 
cept for certain special purposes or legal necessity ; See The 
lector of Masulipatam v. Gavaly Vencata Narrainapah (1). 

It has no doubt been held that the reversioners cannot ques- 
tion the sale during the life of the widow save to the extent of 
getting a declaration that the sale is not to be binding on them, 
and it is argued that the sale is voidable only and not void ; and 
the case of Bijoy Gopal Mukerji v. Krwhna Mahishi Debi (2) is 
relied upon. That was a case in which the reversioners su^ to 
recover possession of certain property in respect of which a Hindu 
widow could alienate subject to certain conditions being complied 
with, and that therefore the alienation was not absolutely void 
but was voidable at the election of the reversionary heir, who 
might, if he thought fit, affirm it or treat it as a nullity. The 
Court was there dealing with the partial alienation made by the ^ 
widow, i.e. a lease, which her successors might or might not adopt 
if they found it was made without authority. It seems to me, 
however,* that the question whether or not an alienation by a' 
(1) (i860) 8 Moo. I. A. 529 (551). (2) (i9€^) t. L. 34 Calc., 329. 
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Hindu widow is void or voidable is immaterial in: the present 
appeal. It has not been suggested that there is any distinction as 
to the class of property which a Hindu widow is restrained from 
alienating. She no more right to assign that part of the estate 
which consists of mortgagee rights than she has to assign the 
immovable property strictly so called. In either case she or her 
assignee must show that circumstances existed which made the 
alienation a valid alienation. 

In the present case the sale by the widow has been success- 
fully challenged unless we set aside the decree in the connected 
case. It is said, however, that this is a question between the reversion- 
ers on the one side and the widow on the other, and that third parties 
are not entitled to raise the question of the validity or invalidity 
of the sale. I do not think that this proposition is sound. Suppose 
that a Hindu widow alienated mortgagee rights in a case in 
which it had to be admitted that she was not justified in making 
the alienation according to the Hindu Law. Suppose that her- 
assignee sued on the bond and recovered the full amount^ from 
the mortgagor. Suppose further that afterwards the reversioners 
obtained a declaration that the sale was void as against them. 
Would not the mortgagor in such a case in a suit by the rever- 
sioners after the death, of the widow be obliged to pay the mort- 
gage debt a second time, save perhaps to the extent of the interest 
which had accrued during the life-time of the widow ? Could not 
the reversioners lay : — ‘‘The widow is now dead and as against us 
the sale is a complete nullity V It seems to me that it could be 
argued with irresistible force that the assignee of the widow could 
not give a good discharge for the mortgage debt until after it was 
established that the sale was a sale which a Hindu widow was 
entitled to make for legal necessity or for a pious purpose. It 
seems to me that where it is or may be necessary for the protec- 
tion of a third party to question the validity of an alienation by a 
Hindu widow, such third party is undoubtedly entitled to do so. 
See Hazari v. LalluiX)- 

I do not think that an unauthorized sale by a Hindu widow 
can clothe her a^ignee with the Hindu widow's right to represent 
the estate and collect the debts. It is possible that under certain 
(1) (1904) 7 0. a, 181. 
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circinnstances it might be shown that the widow was driven to sell 
the mortgagee rights, as, for example, if she had no means to 
institute a suit to recover the amount. In such a case, however, 
I think the transaction would be justified on the ground of 
necessity or perhapj on the ground that under the special cir- 
cumstances of the case it was the only possible way of realizing 
the debt due to the estate. In such a case I think the Court to 
be consistent, should hold that the whole estate had jessed to 
the transferee and that the reversioners were absolutely bound 
by the transfer made by the widow. I would dismiss the appeal. 

Banerji, J. — The'question in this appeal which arises out of a 
suit for sale upon a mortgage, is whether an assignee of the 
mortgage from a Hindu widow, on whom the mortgagee rights 
devolved by right of inheritance, is entitled to maintain the suit, 
if the assignment was not made for legal necessity. The facts are 
these : — Tara Singh and Bahadur Singh executed the mortgage 
in question in 1879 in favour of Murli Dhar. Upon the death of 
Murli Dhar the mortgage devolved on his son Eup Earn, whose 
widow Musammat Ganga, jointly with Musammat Parbati, the 
widow of Murli Dhar, transferred the mortgage to the plaintiff on 
the 21st of May, 1909, As Musammat Parbati had no right to the 
mortgage, the transfer by her is of no consequence and the transfer 
must be deemed to be a transfer by Musammat} Ganga, who alone 
was entitled to the mortgagee rights. It has been found by the 
court below that the transfer was without legal necessity, and this 
finding has notfbeen challenged before us. It is by virtue of this 
transfer that the plaintiff is seeking to enforce the mortgage. 

Tne defendants to the suit are the representatives of the mort- 
gagors and certain purchasers of the mortgaged property in ex- 
ecution of a decree upon an earlier mortgage of 1872. The suit 
was contested by these transferees alone and they contended that 
the plaintiff had no right to sue. Murli Dhar, the person in whose 
f avour the mortgage in suit was executed, was not made a party 
to the suit under the earlier mortgage and therefore he or his 
representative in interest has still the righr as subsequent mort- 
gagee to redeem that mortgage and then to sell under the 
mortgage in his favour. This is what the plaintiff seeks to do in 
this c^^se, 
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The conrt below has dismissed the suit, apparently under the 
impression that the transfer of the mortgage of 1876 made by 
Musammat Ganga being without legal necessity is absolutely void 
and that therefore the plaintifi is not entitled to maintain the suit 
This view is clearly erroneous. An alienation by a H indu .widow 
without Justifying necessity is not absolutely void, but it is 
voidable only. In any case it will hold good during the life-time 
of the widow. This has been so repeatedly held by their Lord- 
ships of the Privy Council that it is unnecessary to cite authorities. 
I may however refer to the recent case of Bijoy Qopal Mukerji v.' 
Krishna Mahishi Debi (1). 

The mortgage which is sought to be enforced in this suit secures 
a principal sum of Rs. 4,000. The plaintiff has purchased it for' 
Es, 7,500. It has been found in the connected suit brought by the 
reversioners that she paid full consideration and that the sale is a 
real transaction. On this point there is no controversy in this 
appeal. The amount claimed by the plaintiff is Rs. 70,000. Ap- 
parently she is a speculator, but, that circumstance should not l 
induce us to overlook the real question involved in . the case. If; 
she has a legal right to maintain the suit that right must be 
enforced. The decision of the case, in my opinion, depends. on the 
nature of the estate held by a Hindu widow and her powers of 
alienation in respect of it. 

The nature of a Hindu widow’s estate was thus stated by their 
Lordships of the Privy Council in Moniram Kolita y, Keri Kali- 
tani (2) : — According to the Hindu law a widow who succeeds to 
the estate of her husband in default of male issue . . . does not 
take a mere life estate in the property. The whole estate is for 
the time vested in her absolutely for some purposes, though in 
some respects for only a qualified interest. Her estate is an- 
anomalous one”. Mr. Mayne describes it in the following terms : — 
‘'Her (the widow’s) absolute right to the fullest benefit of her life 
interest appears long to have been recognized . . . A woman is 
in no sense a trustee for those who may come after her. She is 
not bound to save the income. She is not'bound to invest tho 
principal. If she chooses to invest it, she is not bound to prefer 
one form of investment to another form as being more likely to- 
(1) (1907) I. li. E., 34 Oalc.^ 329. (2) (1880) I L. E., 5 Calc., 776. ■ 
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protect the interests of the reversioner. She is forbidden to 
commit waste or endanger the property in her possession, but 
short of that, she may spend the income and manage the principal 
as she thinks proper’'* (7th Ikiition, p. 840). She has no power 
absolutely to alienate the estate ora part of it, whether movable 
or immovable, except for certain purposes, but if she alienates it 
the transfer is, in every case, valid during her life-time and will 
have full effect and operation till her death. The only distinction 
between an alienation for a legal nec^sity and any other aliena- 
tion is that the former endures after her death and is binding on the 
reversioners, whereas in the case of the latter it has ful 1 force and 
effect till her death, but may be avoided by the reversionary heirs 
of her husband after her death. From the operation of the above 
rule no class of property is exempt and it applies as much to 
mortgagee rights as to any other righta Therefore when a Hindu 
widow sells the mortgagee rights which she inherited from her 
husband, but the sale is without legal nec^ifey, the transferee, 
in my opinion, acquires all the rights which the widow had and 
could exercise during her life-time in respect of the mortgage. 
Such a transfer is not absolutely void, and I do not know of any 
authority which declares it to be so. There can be no doubt that 
the widow herself could bring a suit to enforce the mortgage. 
It is equally clear that she could give a full discharge to the 
mortgagor. If she received the mortgage money from the mort- 
gagor and gave him a discharge, it would not lie in the reveraioner 
to claim that money over again from the mortgagor. Her powers 
are not, as pointed out by Mr. Mayne, I^s than those of the 
manager of a family property. That a manager can give a com- 
plete discharge to the mortgagor is beyond controversy and doubt. 
Therefore, a Hindu widow also may do so. If she transfers her 
rights under the mortgage the transferee is, in my opinion, 
entitled to give a discharge to the mortgagor. If the mortgagor 
has obtained a discharge from the transferee he would not, any 
more than in the case of a discharge by the widow, be liable to the 
reversioner for the mortgage debt. The only right of the rever- 
sioner will be, as it seems to me, to prevent the widow, in tim 
case of the widow, from wasting the corpus of the mortgi^^ 
estate, i-e., the amount of . the mor%age debt inheiikd 
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and in the case of the transferee, to claim the amount of the 
mortgage due at the date of the death of the last male owner of 
the mortgagee rights. This point, however, I am not called upon 
to decide in this case, as the reversioners are not parties to it and 
the contingency to which I have referred has not yet arisen. But 
I fail to see that there is any bar to the right of the transferee 
from the widow to enforce the mortgage. As the widow was 
entitled to do so, her transferee is, in my opinion, equally entitled. 
The transferees of the mortgaged property are in this respect in no 
better position than the mortgagor. Any other view is likely to 
cause hardship and in some cases would result in injury to the 
rights of the reversioners. Suppose the widow has not the means 
to defray the costs of bringing a suit to enforce the mortgage. If 
she cannot transfer it so as to give the transferee a right to sue 
upon the mortgage a claim for sale may become time-barred and 
the mortgagee rights may become extinct. This will be to the 
prejudice of the reversioners. Again, if the widow has made 
an assignment of the mortgage she has no longer any right 
to sue on it» And if we hold that the transferee cannot sue, 
no suit can be brought upon the mortgage. The reversioner 
has no right to bring such a suit in the widow^s life-time. 
The result will be that no one would be able to enforce the 
mortgage, and if the widow lives for more than twelve years 
after the mortgage has become due the mortgage will become 
incapable of enforcement. For these reasons I am of opinion 
that the plaintiflf is entitled to maintain the suit, and I am 
unable to agree with the decision of the court below on this 
point. 

The plaintiff is, of course, not entitled to sell the mortgaged 
property unless she redeems the prior mortgage under which the 
defendants, first party, purchased it, or she may do so subject to 
the prior mortgage. There are other questions involved in the 
suit which the court below has not decided, I would, therefore, 
allow the appeal and remand the case to that court for trial on 
the merits. 

The decree of the Court accordingly followed the judgement 
of the Chief Justice and from that judgement the plaintiff appealed 
under section 10 of the Letters Patent. 
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The Hon^le Pandit Moti Lai Nehru (MunsM Qvlmri Lai 1913-- 
with him), for the appellant : — ^ ^ 'buiga 

A Hindu widow could give a valid discharge to the creditors ■■ Kc^wab- 
of her hnsband. The appellant stood in the shoes of the widow MATnilAi,,' 
and could represent her. In dismissing her claim the court was 
protecting not the reversioner, but the debtors, because any future 
suit on the mortgage would be time-barred now. No question of 
legal necessity arose in the case, because for her life a widow 
could transfer all her rights. Whatever may be the nature of the 
property the rights of the widows were the same. The rights of 
reversioners could only arise when the mortgage money came into 
the hands of the widows or their transferees. There was no 
question about it yet. The plaintiff might never redeem, or the 
sum payable to the prior mortgagees may work out to a figure 
which the plaintiff might not be able to pay. Again, the rever- 
sioners were only entitled to the sum due on the mortgage on 
the death of Bup Bam. Whatever inter^t has accrued since 
then it is the property of the widow and through her of her trans- 
feree. A reversioner had no vested interests and was not entitled 
to a personal decree. The widow was not a trustee for the 
reversioners, nor has a case of waste been made out ; Hurry doss 
DuU V. Sreemutly Uppoornah Dossee (1) Golapchander Shastri's 
Hindu Law/p. 426, summed up the law as to the estate enjoyed by 
a Hindu widow ; Bijoy Gopal Mukerji v. Krishna Mahishi DeM 
(2) Modhu Sudan Singh v. Books (3). 

Munshi Qovind Prasad (Nawab Muhammad Abdvi Majid 
with him), for the respondents 

There was no dispute so far as the rights of a Hindu widow 
were concerned, but certain restrictions had been placed on those 
rights. She could sue on a mortgage and the reversioners could 
['restrain her from waste, but here she had transferred her rights 
without any necessity. The question would be as to the position 
of the'assignee. If the plaintiff got a decree and the property was 
sold, either-the decree-holder or a third party would purchase the 
property. Before the sale the prior mortgage would have to be 
redeemed. If the purchaselwas made by a third party, thequ^tion 
(1) (l856)^6;^Moo. T.A.,f4Sa (2) ( 1807 ) I. R B., 84 Gala* 329 (S3S), 

(3)*^(18^) L B. B., 25 (Me., 1. 
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woiild reBmiH — could the reversioners proceed against the pur- 
~~ Dti i ^ — chaser ? The widow could not transfer the corpus. Again what 
Edhwab exactly would be the corpus ? Interest had gone on accumulating 
and was an accretion to the estate; Mayne, p. 628,6th edition. 
Could a person holding under an assignment from another with a 
limited interest bring a suit upon the mortgage ? It would mean 
a transfer of the corpus. The sale would not bind the rever- 



sioners. 

The Hon’ble Pandit Moti Lai Nehru was not heard in reply. 

Knox, Tudball and Chamieb JJ r—The facts of this case as 
found by the court below and which are not now contested before 
us are briefly as follows : — 

Eup Earn, a separated Hindu, died leaving a widow, Musammat 
Ganga Kunwar, and a mother, Musammat Parbati. One part of 
his estate was a debt secured by a simple mortgage over certain 
property. The widow and mother without legal necessity trans- 
ferred this by deed of sale in favour of the present plaintiff appel- 
lant, who has brought this suit for sale impleading as defendants, 

(1) the mortgagors or their representatives, 

(2) the transferors of the bond, and 

(3) certain prior mortgagees who had sued upon their bond 
without impleading the puisne mortgagee and having obtained 
a decree for sale had in execution thereof purchased the property 
and obtained possession. 

The mortgagors did not defend the suit. The vendors admitted 
the claim. The prior mortgagees contested it, and the one defence 
with which we are concerned in this appeal was that the plaintiff 
had no right to sue, as the sale was without legal necessity and the 
widow could not transfer her right to sue. 

During the pendency of this suit certain reversioners brought 
another suit against the two ladies and their vendee asking for a 
declaration that the sale in favour of the latter was null and void 
as against them, and that under it the vendee acquired no right to 
the bond. They claimed that their maternal grand-father Puran 
Mai and Eup Earn had been joint, and that on the death of the 
latter Puran Mai became the sole owner of the joint family pro- 
perty, and on his death their mother, whom they also impleaded, 
became entitled to a life interest. 
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The two suits were heard together, and the court held that 1913 
Rup Ram was separate from Puran Mai and was the last male ' — 

JJUBGA 

owner, but that the plaintife in the second suit were the next re- Kuhwab 
versioners as being bandfans ; that the transfer was without legal Mato Mii. 
necessity, .and that the transferee acquired no right under the sale- 
deed. It accordingly decreed the suit of the reversioners m toio 
and dismissed that of the transferee Musanunat Durga. 

The latter appealed in both suits, and the appeals coming be- 
fore a Bench of this Court, the Judges who constituted that Bench, 
dijBfered on the question of law which arises for decision in the 
case. The learned Chief Justice agreed with the court below. Mr, 

Justice Banerji held that the widow at least transferred to the 
appellant her interest as a Hindu widow, and she being still alive 
the transferee was entitled to sue and recover the debt, and that 
the reversioners were only entitled to a declaration in their suit 
that the transfer, as against them, was null and void. 

The present appeal has been preferred under the letters 
Patent. 

In our view the decision of Mr. Justice Banerji is correct. 

In the circumstances the suit of the reversioners is, from the 
point of view of their interests, suicidal. If the assignee cannot 
sue to recover the debt, the bar of limitation will prevent both the 
widow and the reversioners, who succeed her, from recovering the 
money. Their suit has, therefore, been brought really in the 
interests of the prior mortgagees. 

It is not denied that the estate of a Hindu widow is more than 
a mere life interest. She is an owner whose powers of alienati<ii 
are restricted. See Bijoy Oopal Mukerji v. Kruhn% Mahwki 
Debi ( 1 ). In certain circumstances she can represent the estate 
and her acts will bind the reversioners. 

She is entitled to enjoy and spend the whole income of the 
estate, though she can be restrained from wasting and destroying 
the corpus, and there is nothing inlaw to prevent her from trans- 
ferring her so-called life interest. A transfer by her of the corpus 
of the mtate without legal necessity and not for a pious purpose, 
is not void, but is voidable by the reversioners and may be 
so declare at their instanea It cmnot be d^ed that if dm 
(1) ( 1907 ) I. n. B,, 34 Oalo., 35 ^. 
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tmnsferred inomoyable property in this manner her transferee would 

be entitled to hold and possess it during her life-time and to recover 
JDcbsa . „ . , . . 1-1 X -L 

Echwie possession of it hy suit as against a third party wno was wrong- 

Matw Mm possesion; i.6., if the mortgage in the present instance had 

Been nsnfnictuary, her transferee would clearly have been entitled 
to sue for possession, provided there was no bar of limitation. 

In the present case the widow is entitled to spend all income 
accruing on the debt after the death of Eup Earn and her 
transferee is ‘‘at least'' entitled to recover this amount and to 
appropriate it to her own use. It is impossible to hold, therefore, 
that the latter has no power to sue. It may be that if the rever- 
sioners intervened in the suit of the assignee, the court might 
pass such a decree as would protect their interests and the corpus 
of the estate, but in the present case, though they are fully aware 
of the suit, they have not intervened to protect their own 
interests ; on the contrary, they have preferred the suicidal course 
of attempting to destroy the corpus by preventing the recovery of 
the debt. 

We agree with Baheeji, J., that the transferee acquired all 
the rights which the widow had, and could exercise, during her 
life-time in respect of the mortgage, one of those being the right 
to recover the debt. It is pleaded that if the mortgagors pay the 
debt they will be open to another suit by the reversioners on the 
death of the widow and may have to pay a second time. The 
widow is a party to the suit and the estate is duly represented, and 
we do not think that there is any force in the argument. It is 
urged that the sale for Es. 7,500 in the present case of a debt 
amounting to over one lakh is, on the face of it, a wasting of the 
corpus by the widow. We can express no opinion on this at this 
stage, nor are we called upon to do so. The value of the property 
mortgaged and the amount of the prior burden are two other 
material factors which would have to be considered in this connec- 
.tion. But the point does not arise for our decision. 

We, therefore, allow this appeal and set aside the decrees both 
of this CJourt and of the Additional Subordinate Judge, and remand 
ithe suit to the latter court for decision on the merits. The appel- 
lant will have. her costs in this Court in any event. 

Appeal aUowed^ 
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Before Mr, Justice Sir Barry Griffin and Mr, Justice Chamier. 

PHAGGU MAti (Befesdakt) v. BABU LAL (PlAiittiff).* 

_ Contract — Sale-^Goods sent to ’purchaser not in accordance with terms of coniract — • 
Purchaser not hound to return goods to vendor. 

When goods sent to a pnrchaser, professedly in execution of a contract of 
sale, are not of the kind which the vendor had agreed to supply, it is not the 
duty of the purchaser to see that such goods are returned to the vendor : it is 
enough if he gives notice to the vendor that the goods are lying at the place to 
which they were sent at the vendor *s risk. Grimoldby v. Wells (1) followed 
In this case the plaintiff agreed to supply the defendant with 
stone for building purposes to be delivered at Karnal in the Punjab. 
The stone was sent to Karnal, but on examination it was found to 
, be wholly unsuitable to the purposes for which it had been 
supplied. The defendant then brought a suit against the plaintiff 
in the Punjab and obtained a decree for a refund of the price of 
the stone and for damages. The plaintiff subsequently sued the 
defendant for the return of the stone. The court of first instance 
dismissed the suit, but this decree was reversed on appeal and a 
decree given in favour of the plaintiff. The defendant thereupon 
appealed to the High Court. 

Babu Sital Prasad Ghosh, for the appellant. 

The Hon’ble Dr. Tej Bahadur Sapru, for the respondent. 
Geiffin and O hamif r, JJ ; — The plaintiff in this case, who is 
respondent here, agreed to supply the defendant with stone for 
building purposes. The stone was delivered at Elarnal, but on 
examination it was found to be wholly xmsuitable to the put-poses 
for which it was supplied. The defendant then brought a suit 
against the plaintiff in the Punjab and obtained a decree for a 
refund of the price of the stone and for damages. The plaintiff has 
now brought this suit asserting that it was the duty of the defend- 
ant to return the stone to him. The defendant’s plea is that he is 
not bound to put himself to the expense and trouble of returning the 
stone, and that it was the business of the plaintiff to take the stone 

♦ Second Appeal No. 746 of 1912, from a decree of G-irraj Kishore Datt, Judge, 
Small Ckinse Court, exercising tke powers of a Subordinate Judge, of Agra, dat^ 
the 14tli of May, 1912, reversing a deor^' of Eaja Ram, Munsif of Agra, dated il® 
26tii of October, 1911. 

(1) Ii. iL, 10 a ^ 391 


1913 

Marchf 13, 


326 


1913 

Phaqqc Mal 

V, 

Babu Lal. 


THE INDIlN LAW 'RI^OBTS, • [VOli. XXXV, 

%. ^ ' 

away if he was so minded. The case appears to be covered by a 
decision of the Court of Comnion Pleas in England in the case of 
Orimolihy v. Wells (1). We hold that it was not the duty of 
the defendant to return the stone, and that the plaintiff has no 
cause of action against him. It was suffcient for the defendant 
to notify to the plaintiff that the stone was lying at Earnal at his 
risk. That, and more than that, has been done by the defendant 
in the present case. The decision of the lower appellate court 
cannot be supported. We allow this appeal, set aside the decree 
of the lower appellate court and dismiss the plaintiff’s suit with 
costs in all courts. 

Appeal allowed. 


Before Sir Henry Ekkards, Knight, Chief Justice, and Mr, Justice Tudball, 
1913 MEGHU EAI (Depekdaot) v. RAM KHELAWAN RAI Aim akothee 

Maroh, 17. (Plaintiffs) and MATA KUNWAR and othees (Defendants).* 

Hindu lam Hindu widow — Suit for declaration that mortgage ly widow did not 

affect plaintiffs'' reversimary rightS’^Plaintiffs not nearest reversioners. 

^ Where plaintiffs sued as next reversioners for a declaration that a mortgage 

executed by a Hindu widow was not binding on them, and it was found that as 
a matter of fact even the nearest of the plaintiffs could only succeed to the estate 
if four males and one female died in his hf e-time ; it was held that the plaintiffs 
ought not to have a decree. 

This was an appeal under section 10 of the Letters Patent 
from a judgement of a single Judge of the Court. The facts of the 
case sufficiently appear from the judgement under appeal, which 
was as follows : — 

This was a suit brought by the reversioners to the estate of Ram Saran 
Rai, to set aside the mortgage made by bis widow, Musammat Mata Kunwar, in 
favour of the second defendant. It has been found by the lower appellate court 
that Ram Saran Rai left a son, who predeceased him ; that the defendant 
Musammat Taluqa Kunwar, who has some minor children, is his , daughter, and 
that the defendant Mohendar Rai is Ram Saran Rai*s grandson by another 
daughter who has died. The plaintiffs are admittedly the reversioners who 
would come in after the sons of Ram Saran Rai*s daughters. It has been found 
that the mortgage in question was without justifying necessity. The court of 
first instance decreed the claim, but the lower appellate court has dismissed it 
on the ground that between the plaintiff and Musammat Mata Kunwar, who 
made the alienation, there intervene Taluqa Kunwar, her sons, and the defend- 
ant Mohendar Rai. It was alleged in the plaint that the persons who were 
ns rer teverslcmers than the plaintiffs were in coUusion with Musammat Mata 
Kunwar and ihe transferee from her. If this is so, the plaintiffs are entitled to 

* Appeal No. 56 of 1912 under section 10 of the Letters Patent. 

(1) (1878) L, R., 10 0, P. 391. 
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maintaia the ja Bafts' Anan^Kunwar y. The '€mri of Wards (1). 

Th& court below did not frame any issue on the qn^tion of collusion. As there 
am materials on the record which would enable this Court to come to a finding 
on the point, I have not darned it necessary to refer an issue to the lower appel- 
late court. Musammat Taluqa Kunwar, the daughter of Earn Saran Bai, in 
her written statement, supports the mortgage and so does Musammat Mata 
Kunwar, who is the guardian of Mobendar Eai. They live with Mata Kunwar, 
so that tbe persons who are nearer reversioners than the plaintifis are in 
CoEusion with the first two defendants. That being so, tbe plaint if s are 
entitled to a declaration that the mortgage made by the first defendant will not 
afieot their reversionary rights. I accordingly allow the appeal, set aside the 
^ decree of the lower appellate court and restore that of the co urt of first instance 
' " with costs in all courts.’* 

The defendant appealed. 

Mr. W. Wcdlachy The Hon’ble Dr, Sundar Lal^ Mnnshi 
' Gohind Prasad j and Munshi Benode Behari^ for the appellants. 

Mr. If. L, Agirwala and Munshi Gokul Prasad^ for the 
respondents, 

EichardS; C. J. and Tubball, J. — This appeal arises out of the 
following circninstanc^ : — The plaintiffs sued alleging that they 
^ were the reyersioners to a property wHch had been alienated by 
. way of mortgage by one Musammat Mata Kunwar, the widow of Ram 

Saran Eai, and mother of one Jagmohan. The claim was that the 
mortgage made by the Musammat Mata Kunwar should be declared 
^ not to be binding upon tbe plaintiffs as reversioners. There was no 
allegation in the plaint that the plaintiffs were suing as distant rever- 
sioners, the nearer reversioners having done something to prevent 
them from bringing the suit. No such allegation was necessary, 
because, as already mentioned, the claim of the plaintife was that 
they were the next reversioners. This contention was based upon 
the allegation that Jagmohan survived Ms father Earn Saran Eai 
The lower appellate court found that the plaintiffs’ allegation that 
Jagnmhan survived Earn Saran Eai was not only false but was 
supported by fabricated evidence. The learned District Judge 
gives very cogent reasons for tMs finding, and in any event we are 
bound by it in second appeal. The result of this finding and a 
further finding of the lower appellate court is that even the nearest 
of the plaintiffe can only succeed to the estate if four males and one 
female die in Ms life-tima The learned District Judge dismi^ed, 
and we think rightly dismissed, the plaintifife' suit on th^e 
(1) (1880) I. B. E., 6 Calc., 764, 
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The learned Judge of this Court seeing an allegation in the plaint 
that there had been collusion between the transferee and the defen- 
dants S and 4 raised the issue whether or not the defendants 3 Mid 
4 had done something which rendered them unfit to protect the 
estate and having come to a finding upon this issue in favour of 
the plaintiffs, decreed the plaintiffs’ suit. We doubt very much 
that the plaintiffs would ever have brought the present suit at all 
if they had to do so in the capacity of reversioners who had four 
males and a female in front of them, and certainly suits fora 
declaration by remote reversioners are not to be encouraged. Th# 
learned Judge of this Court seems to have overlooked the fact that 
there were reversioners nearer than the plaintiffs who were not 
even parties to the suit at all, and other nearer reversioners were 
minors. Had the plaintiffs brought the present suit upon the 
allegation that they were the distant reversioners, and brought' 
the suit as such, we would not be disposed to interfere with the 
decision of the learned Judge of this Court merely on the ground 
that there was no specific allegation in the plaint that the nearer 
reversioners had precluded themselves from bringing the suit; but 
we think, in the circumstances of the present case and after 
the finding of the court against the plaintife as to their being the 
nest reversioners to the property, that it was not right to read into 
the plaint an allegation that they were bringing the suit as distant 
reversioners because the nearer reversioners had either precluded 
themselves from bringing this suit or had refused to do so. We 
think that the present appeal ought to be allowed. We accord- 
ingly allow the appeal, set aside the decree of this Court and 
restore the decree of the lower appellate court. The appellant 
will have his costs of both the hearings in this Oourtt 

Appeal allowedM 
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Before Mr, Justice Kararmt Husain and Mr, Justice Tudhalt 
EMPBBOR tJ. B1A.HHAI Aisno oihebs,* 

Ad Ho. XLV of l&jQ (Indian Feml GodeJ, sections SOO awJ 325 — Murder — 
Grievous hurt — Gommmi intentim — Deadly assault with latiiis on an 
unarmed person -- Presumption, 

Four persons armed with lathis attacked and severely beat a fifth, who was 
unarmed, over a dispute about irrigation. The person attacked died in consequence 
of this beating, and it was found that he had received several severe blows on the 
head, the result of which was that the bones of the skull were broken to pieom, 
and also other injuries about the body, most of the injuries hav'ng probably 
been inflicted whilst the person attacked was on the ground ; but the evidence did 
not disoIcBe which of the assailants caused which of the injuries. Held, that 
all four assailants were properly c6nvlcted of murder under the fourth clause 
of section 3CK) of the Indian Penal Code, and that the inference was not justiflod 
that common intention of the assailants was not more than the causing of 
grievous hurt. 

The facts of this case were as follows ; — 

In the month of August, 1911, one Sujan was irrigating his field, 
when four persons —Kanhai, Diwan, Karan Singh and Ganga 
Sahai — came up armed with lathis and told him to stop, because 
they wanted to irrigate their own. A dispute ensued, and the four 
attacked Sujan, who was unarmed, and beat him severely so that he 
died. The medical evidence disclosed that several blows were 
inflicted on Sujan’s skull, which resulted in a compound fracture 
thereof, the bones being broken into many pieces. In addition to 
these injuries to the head there were six injuries on other parts of 
the body, and it appeared that most of the injuries had b^n 
inflicted whilst the deceased was lying on the ground. 

The four assailants were tried by the Assistant Sessions Judge 
of Aligarh and convicted under section 325 of the Indian Penal 
Code and sentenced to five years’ rigorous imprisonment each. 
They appealed to the High Court, and their convictions and sen- 
tences were set aside and a fresh trial ordered. On the second 
trial they were convicted of the offence of murder and sentenced 
to transportation for life. From these convictions and sentences 
the four accused again appealed to the High Court. 

Babu Batya Ghandm Mukerji (for whom Babu Piari Lai 
Banerji), for the appellants. 
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The Assistant Government Advocate (Mr. R, Malcomson), for 
the Crown. 

Kaeamat HosaijST and Tubball, JJ : — The four appellants 
Kanhai, Diwan, Karan Singh and Qanga Sahai have been convicted 
of the offence of murder and have been sentenced to transportation 
for life. They appeal. They were originally tried and convicted 
by the Assistant Sessions Judge under section 325, Indian Penal 
Code, and sentenced to five years’ rigorous imprisonment each. 
They appealed to tliis Court and the learned Judge before whom 
their appeals came set aside the convictions and sentences and ordered 
them to be re-tried for the offence of murder under section 
302, Indian Penal Code. They have now been tried and convicted 
of that offence. The facts established by the evidence are 
briefly as follows : — In the month of August last, when there 
was a great demand for water for the purpose of irrigation and 
all cultivators were eager to get as much water as possible, 
the deceased was watering his field early in the morning before 
day-break, when the four accused, armed with lathis^ went up* 
to him and demanded that he should cease irrigating his field, 
so that they might irrigate their own. A wrangle ensued. The 
deceased was unarmed and defenceless. Finding that he was 
obstinate and would not give way, the four accused attacked 
him with their lathis. The medical evidence shows that 
several blows were inflicted on the skull, which resulted in the 
compound fracture thereof, the bones being broken into many 
pieces. In addition to. these injuries on the head there were six 
injuries on other parts of the body. It is therefore quite clear that 
the accused inflicted a very severe beating, and that most of the 
injuries must have been inflicted when the deceased was lying on 
the ground. It is urged in their defence that the evidence does 
not disclose which of the injuries were inflicted by each of the 
accused respectively ; that their common intention cannot 
possibly have been more than to voluntarily cause grievous hurt 
to the deceased, and that therefore, they ought to have been 
convicted under section 325 of the Indian Penal Code. We are 
unable to agree with this contention. The circumstances of the case 
and the fact that the accused were all armed with lathis ; that the 
deceased was defenceless and unarmed ^ that the beating must have 


TOL. XXX7.] 


ALLAHABAD SERIES. 


331 


been a prolonged one, and chat several blows were inflicted on the jgxs 

skull completely smashing it, leave very little doubt that the inten- — 

tion of the accused was to inflict such bodily injury as was likely to 
cause death. The fourth clause of section 300 of the Indian Penal 
Code applies, and the accused have been rightly convicted of the 
offence of murder as defined in the Code. The lesser of the two 
sentences has been imposed, and there is no doubt as to the guilt 
of the accused. We therefore dismiss the appeal and maintain the 
convictions and sentences. 

IGf. Emperor v. Bhola Singh, I.L.E., 29 All., 282— Ed.] 
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1913 

April 16, 29, 

BEBI BAKHSH SIHGH (Plaihtifp) ©; HABIB fSHAH (DsFEimAST), — 

[On appeal from tlie Court of the Judicial Oommissioner of Ondh, at 
Lucknow.] 

PlminMffj fM-appearance of — Dismissal of suU — Order setting aside dismissed 
whefi plaintiff' was found to have been dead at the time suit mas dismmsed-^ 

CivU Procedure Code (1908), order IX, rides 8 and Q-^Order XXII, rules B 
and 9— Sections 115 and 151 — BuUs and orders applkaUe only to defaulters 
wrongly applied in case of dead party. 

On the non-appearance of the plaintiS in a’ suit against the respondent an 
order was made on the 4th of July, 1911, dismissing the snit for default. The 
plaintiJS was in fact dead at the time the order was made, and his son the 
appellant was engaged in performing his father’s funeral ceremonies and was 
unable to attend court. These facts were brought to the notice of the Deputy 
Commissioner in an application made under order XXII, rules B and 9, of the 
Civil Procedure Code (Act Y of 1908) by the appellant as the heir and legal 
representative of the plaintiff, which was and accepted by the Deputy 
Commissioner within the time allowed by law and an order was made on the 
11th of September setting aside the dismissal of the suit, and substituting the 
name of the appellant on the record in place of the d^eased plaintifi. On an 
application for revision of the Deputy Commissioner’s order of the 11th of Septem- 
ber made by the respondent under section 115 of the Code to the Court of the 
Judicial Commissioner, that Court reversed the order, and confirmed that 
decision on review, mainly on the grounds that the order of the 4th of July 
dismi:Ssing the suit was a proper order under order IX, rule 8, of the Code ; that 
the appellant’s application to set aside that order was not within time, and was 
therefore barred, and that order XXH, rule 3, of the Code applied only to a still 
pending suit, and not to one that had been dismissed. 

Bdd (reversing the decisions of the Court of the Judiciid Commissioner) 
that those decisions were .vitiated by applying to a dead man orders an.d rate 
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applicable only to a mere defaulter. An “ abuse of tbe process of the Court *’ 
within the meaning of section 151 of the Code had occurred by the course adopted 
in the Judicial Commissioner’s Court. Quite apart from that section, any Court 
might rightly have considered itself to possess inherent power to rectify the 
mistake inadvertently made in dismissing the suit. The order of the Deputy 
Commissioner setting aside the dismissal was manifestly sensible and correct, 
and their Lordships restored it, and remitted the case to India to be disposed of 
on the merits. 

Appeal from a judgemeab and decree (5th December, 1911) of 
the Court of the Judicial Commissioner of Oudh (affirmed on review 
on the 20th of February, 1912), which reversed on appeal an order 
(11th September, 1911) of the court of the Deputy Commissioner of 
Bahraich. 

On the 3rd;of May, 1911, Eaja Maneshar Bakhsh Singh, the 
father of the appellant, brought in the court of the Deputy Commis- 
sioner of Bahraich, a suit against the respondent for the recovery 
of arrears of rent under a lease, to which suit the respondent filed 
his defence on the 31st of May, and the suit was fixed for hearing 
on the 4th of July, 1911 ; Baja Maneshar Bakhsh Singh died on the 
21st of June, 1911 ; and on the day fixed for hearing the suit was 
dismissed in default for non-appearance of the plaintiff. 

On the 3rd of August, 1911, an application was made on behalf 
of the appellant as the heir and legal representative of his father, 
by his general agent, to the clerk or General Superintendent of the 
office of the Deputy Commissioner, under order XXII, rule 3, and 
order IX, rule 9, of the Civil Procedure Code (Act V of 1908) in 
which the appellant stated that owing to the death of his father, and 
his being engaged in the performance of the necessary funeral 
ceremonies he had been unable to be present in court on the 4th of 
July; and prayed that the suit which had been dismissed in default 
might be restored, and that his name might b e substituted for his 
father’s on the record of the suit. 

When leaving the application with the clerk, the appellant’s 
agent said he had been waiting in the court since 2 p.m. (it was then 
4-30 p.m.) to present it to the court, hut that as the Deputy 
Commissioner had not taken applications on that day, he had been 
unable to do so. The General Superintendent reported this 
statement to the Deputy Commissioner, who on the 4th of August, 
1911, made the following order ; — was in my court and 
might have filed it then. It may be accepted/’ 
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Oa me 1 1th of September, 1911, the Deputy Commissioner mB 
granted the application and made an order in the terms set out in 
the judgement of tlieir Lordships of the Judicial Committee. Bisqm 

On the 9tli of 0 Jtober, 1911, the respondeair applied to the Court Hamb Shis. 
of the Judicial Oommissioner of Oudh under section 115 of the 
Civil Procedure Code (Act V of 1903) for revision of the orders 
of the Deputy Commissioner of the 4th of August, and the 11th 
of September, 19 LI, and on the 5th of December, 1911, that Court 
(Mr. B. Lindsay, 1st Additional Judicial Cominissioner, and 
Mr. M. EiFiQ, 2ad Additional Judicial Commissioner) held that 
the application ought to have been dismissed by the Deputy 
Commissioner because the appellant had not reported to the 
authorities Ms succession to his father Maneshar Baklish Singh as 
required by clause 5 of section 34 of the United Provinces I^nd 
Revenue Act (III of 1901) ; and because the application could not 
be entertained by the Deputy Oommissioner as having been made 
more than 30 days afcer the dismissal of the suit. The clerk of the 
court, it was said, had no authority to receive the application, 
which therefore must be considered as not having been received 
until the 4th of August, 19 il, and consequently out of timei that 
order XXII, rule 3, of the Civil Procedure Code, 1908, did not give 
the legal representative sis months witMn which to set aside the 
dismissal of the suit; and that the appellant had produced no 
evidence in support of Ms application. Tne Judicial Commissio- 
ner’s Court accordingly set aside the orders of the Deputy 
Commissioner which were under revision. 

The appellant thereupon applied for a review of the judge- 
ment of the 5 th of December, 19 i 1, mainly on the grounds that the 
dismissal of the suit under order IX, rule 9, was ultra virm, that 
the court of the Deputy Commissioner had inherent jurisdiction 
under section 151 of the Civil Procedure Code to set aside its own 
order, and that no eflfect had been given to order XXII, rule 3, of 
the Code. 

The Court of the Judicial Commissioner (consisting of the same 
Judges as before) said — 

We are unable to admit that the Deputy Commissioner’s order of dismissal 
was an order ultra vires. On tbe contrary it is clear that the order was mtra 
vires, and one which the court was in the circumstances bound to mAe. The 
words ot order DC, rule 8, are imperatxYe ^ Where . . , the plainMfi do^ not 
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appear . . , t:lie coiirfc shall make a% ordsr that the suit he dismissed' There can 
be no doubt whatever that on the 4th of July, the plaintijS did not appear, and in 
the absence of any information as to the cause of his non-appearance we fail to 
see how the court could have acted otherwise than it did. It is said that the 
Deputy Commissioner could have ignored this previous order or could have set 
it aside under section 151 of the Code of Civil Procedure, But the case cannot 
be brought within the terms of section 151, for the court could not take action 
under that section seeing that a procedure for setting aside an order of 
dismissal is specially provided in order IX of the Code. 

“It is said that the eSeot of our decision is to set at naught all the 
provisions of the Code of Civil Procedure and the Limitation Act, which allow a 
period of six months within which the representative of a deceased party can 
apply to have his name substituted on the record . . . ISTo doubt 

six months from the date of the decease of the plaintiS are allowed to his legal 
representative for the purpose of making an application to have his name brought 
on the record so as to enable him to continue the suit. But a reference to order 
XXn in general and to rule 3 of that order in particular shows clearly that 
what is contemplated in the cases referred to in order XXII is an application 
made while a suit is still pending. To take the words contained in rule 3 of 
that order—* The court . . . shall cause the legal representative of the deceased 
plaintiff to be made a party, and shall proceed with the suit ' These last words 
obviously refer to a case which is still undecided. The court having made the 
substitution continues the hearing of the suit from the point to which it had 
advanced at the time when the deceased party died. In the present case the 
suit had come entirely to an end by virtue of the order of the 4th of July, 1911, by 
which the suit was dismissed for default and no substitution of the name of Debi 
Bakhsh Singh as plaintiff in place of his deceased father could be made unless 
and until the suit had been revived by means of an order passed under order 
IX, rule 9 . . . Debi Bakhsh Singh had in any case a remedy by 

application under order IX, mle 9, and he availed himself of it, but did not do so 
within the time (30 days from the date of the order of dismissal) prescribed by 
law. We are unable, therefore, to see how it can be said that our decision of 
the 5th of December, 1911, in any way ignores the provisions of the Code of Civil 
Procedure and the Limitation Act.*’ 

The application for review was consequently dismissed. 

On this appeal, which was heard ex parte — • 

De Oruyther, E.G,, and 8, A. Eyjffin for the appellants con- 
tended that pending an application to substitute on the record the 
appellant’s name as heir to his deceased father, the suit had 
been wrongly dismissed for default of prosecution ; and when 
it was brought to the notice of ^the Deputy Commissioner 
that the plaintiff s non-appearance was owing to his having died 
before the order dismissing the suit was made, the Deputy 
Com mi ssioner had rightly held that the order of dismissal was not 
under the circumstances a proper order, and that the appellant 
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was eHtitled to continue the suit. The appellant applied, within 
the time limited by law to be put on the record in place of his 
father, and was entitled to the further relief that the order of the 
4th of July dismissing the suit should beset aside. The appellant’s 
application having been admitted, and accepted by the order of the 
Deputy Commissioner as being within time, could not, it was 
submitted, be regarded as being barred by limitation. The provisions 
of clauses of section 34 of the United Provinces Land Revenue Act 
(III of 1901) did not operate as a bar to the continuance of the suit. 
The Court of the Judicial Commissioner had no power under the 
Civil Procedure Code (Act V of 1908) to interfere with the orders 
made by the Deputy Commissioner on the 4th of August and the 
11th of September, 1911 : any defect in procedure was cured by the 
powers conferred on the Deputy Commissioner by section 151 of the 
Code which justified his making the orders. The orders of the 
Court of the Judicial Commissioner were erroneous and should be 
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set aside. Reference was made to the Civil Procedure Code (Act 
V of 1908), section i 15; order IX, * rules Sand 9; order XXII, 
rule 3, clauses (1) and (2) ; order XXII, rule 9, clauses (1) and (2) : 
and the Limitation Act (IX of 1908), schedule I, article 176. 

1912y Ajpril, 29th . — The reasons for the report of their Lord- 
ships were delivered by Lord Shaw : — 

The appellant’s father, Raja Maneshar Bakhsh Singh, institut- 
M a suit against the respondent for payment of sums amounting 
to Rs. 15,908. The plaint was filed on the 3rd of May, 1911, in the 
court of the Deputy Commissioner of Bahraich. The respondent 
filed his written statement on the 31st of May, 1911, On the 4th 
of July the following occurred before the Deputy Commissioner : — 
“ On the case being called to-day the plaintiflf was not present. I 
therefore dismiss the claim. Costs upon plaintiff.” 

The fact, unknown to the Deputy Commissioner, was that the 
plaintiff was dead. He had died about a fortnight before, namely, 
on the 21st of June. It is plain to their Lordships that, upon this 
being pointed out, it was the duty of the Deputy Commissioner to 
rectify the situation. This duty Mr. Clarke, the Deputy Com- 
missioner, seems fully to have recognized. It requires no words of 
their Lordships to show the inapplicability of mlm or orders 
dealing with' the case of the non-ap|^rance of a suitor to the 
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1918 situation which arises when the suitor is dead. The principle of 
forfeiture of rights in consequence of a default in procedure by a 
SmGH party to a cause is a principle of punishment in respect of such 
Habib *Shah. default, hut the punishment of the dead, or the ranking of death 
under the category of default, does not seem to he very stateable. 

The deceased plaintifif’s son took the proper steps to have his 
name substituted in place of his deceased father under order XXII, 
rule 9, of the Civil Procedure Code. He did so on the 3rd of 
August, which was well within the period of six months’ limitation 
under article 176 of the first schedule of the Indian Limitation 
Act of 1908. Some question arose as to the application being 
time-barred, but the latter was very properly accepted by 
Mr. Clarke. The appellant had also taken the proper steps to 
have a report of his succession made under section 34 of the Land 
Eevenue Act. 

On the 11th of September, 1911, the Deputy Commissioner pro- 
nounced the following order : — 

TLe case was dismissed as no 5ne appeared on the previous hearing. This 
was due to the death of the Raja of Mallanpur. The other side claim that the 
re-hearing is barred under section 34 of the Land Revenue Act, but that section 
clearly requires a report of the succession, which has already been made. It is 
argued that the application is time-barred, but it was filed and accepted under 
my order within time. But I cannot allow any technicality to obscure the fact 
that the case was only not heard because of the calamity which prevented 
applicant's putting up this case. Under these circumstances I accept this 
application, and fix the 27 th of October for hearing of issues, if necessary, and 
proof.*’ 

This order by the Deputy Commissioner is so manifestly 
sensible and correct that their Lordships are of opinion that it 
ought to be reverted to, and the case proceeded -with accordingly. 

Op the 5th of October, 1911, however, the Court of the Judicial 
Commissioner of Oudh reversed the Deputy Commissioner’s order, 
and on the 20th of February, 1912, on review, that judgment was 
affirmed. In their Lordships’ opinion these judgements cannot 
stand, being vitiated by applying to a dead man orders and rules 
applicable to a defaulter. By the Code of Civil Procedure, section 
151, it is provided that “ nothing in this Code shall be deemed to 
limit or otherwise affect the inherent power of the Court to make 
such orders as may he necessary for the ends of justice, or to 
• prevent abuse of the process of the Court.” In their Lordships’ 
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opinion snch abuse has occurred by the course adopted in the 1§13 " 
Court of the Judicial CorDmissioner. Quite apart from section 
151j any Court might have rightly considered itself to possess an Sii'qh 
inherent power to rectify the mistake which had been inadvertently Eabib Shah. 
made. But section 151 could never be invoked in a case clearer 
than the present, and their Lordships are at a loss to understand 
why, apart from points of procedure and otherwise, it was not taken 
advantage of. 

Their Lordships have humbly advised His Majesty that the 
appeal be allowed, the order appealed from set aside and the order 
of the Deputy Commissioner of the 11th of September, 1911, r^tored, 
and that the appellant be found entitled to the costs of the pro- 
ceedings since the 3rd of August, 1911, in India, and to the costs of 
this appeal. The suit will be remitted to India to be disposed of 
on the merits. 

Appeal allowedf 

Solicitors for the appellant : — T, L. & Oo, 

J.Y.W. 


BRIJHAJ SIHGH ajscd ajsotheh (Defehdahts) t\ SHEODAH SINGH ahd othees 
(PLAIHTirrs) 2 APPEALS;COKSOLinATED. 

[On appeal from the Higli Court of Judicature at Allahabad,] 

law — •Pariitwn — Beg^uisites for ^artiticm — PartUim created by 
schccJhd will in life-time of father dividing family property among Ms 
sons and taking no share hiirndf — Double share to eldest son — Unequal 
partition under alleged custom — Provision for forfeiture on mismanagermfii 
or bad behaviour — Conduct of parties after execution of daoumeni of 
partition. 

By a document called a ‘^wilF * dat^ the ^th of November, 1895, the fath» 
and head of a Hindu joint family governed by the Mitakshara law reoordai a 
division of the ancestral family property amongst his three sons (giving himself 
no share but allotting a double share to his eldest son). The document recited 
that, “ my three sons are at present fully qualified to conduct the busings. 
Therefore in order to avoid a dispute after my death I have at present, while in 
a sound state of body and mind, and of my own free will and accord, divided the 
property among my sons, heirs, as follows.’* Then foUowed the details of the 
division. There was a provision that, “If I at any time come back from 
pilgrimages and find mismanagement or character of any one bad then I shall 
have power to cancel this will which shall be enforced from the date of its 
execution ” and the document concluded as foUows : — AU the three sons were 
put in separate possesion of the estate in the beginning of the year 1303 Pasli” 


♦p. a 

1913 

dpril, 16, 17.* 
May, 5. 


* Present Lord Shaw, . Lord , Moultok, Sir Johjt Edge, and Mr. 
Ammeu Alx. 
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{Septemljer 1895) " I have no other heir having a right besides those mentioned 
in this will I have therefore executed this will in order that it may serve as 
evidence/* Mutations of the various shares were subsequently made into the 
names of thc^ to whom they were separately allotted, and the evidence showed 
that the division had been assented to, acquiesced in and acted upon by the sons 
up to 1905. In a suit brought in September, 1905, four years after the father*s 
death by the two younger sons for partition of the property which they alleged 
to be joint and undivided and of which they claimed to be entitled to two one- 
third shares. 

Meld (reversing the decision of the High Court) that the document of the 
26th of November, 1895, was not a will but was intended to operate from its date, 
and was in fact a family arrangement contemporaneously made and acted upon 
by all patties, the effect of which was, under the circumstances of the case, to 
create a partition of the joint ancestral property. There was nothing in the fact 
that the document was called a will which invalidated the partition which was 
undoubtedly made in fact, and which was acted upon for ten years without any 
dispute or misunderstanding as to the respective rights of the parties under 
it. 

Seld also that the provision in the will giving the father power to cancel 
it in certain events, evidenced a contractual condition which the sons accepted 
in order to obtain the partition which gave them immediate possession of the 
property and viewed thus the contractual acceptance of a power of forfeiture in 
case of bad behaviour would not be sufficient to prevent the partition operating 
praesenti. 

Two consolidated appeals (86 and 87 of 1912) from two 
jndgementB and decrees (17tli May, 1910) of the High Court at 
Allahabad, which partly affirmed and partly reversed a judgement 
and decree (30th September, 1907) of the court of the Additional 
Subordinate Judge of Aligarh. 

The facts of the case are sufficiently stated in the judgement 
of their Lordships of the Judicial Committee. 

The parties and their relationship appear from the following 
genealogical table. 

EAO BALWANT SINGH=Eani BLagwani Kunwar 
died Tth AprH 190L I died in 1307 FasU 
1 (1899-1900). 

f ] ~v 

Eao Scatan=Eani Piari Eao Karan Singh Kunwar Sheodan Singl. 

Singh, died I Knnwar, died Kespondent. 

80th March Appellant. 20th April 1909 
1901. j ** I 

Knnwar Brijraj Singh, Knnwar Shihraj, Knnwar Eanbir Singh, 

Appellant. Kespondent. Bespondent. 

Tte case of tbe plaintiffi; (now respondents) in the suit for 
partition out of which these appeals arose was that all the pro- 
perti^ ip suit were aacestral family properties which were in the 
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joint possession and enjoyment of the members down to the date 
of the suit, 13th September, 1905, and that they (the plaintiffs) 
were entitled to two equal third shares thereof on partition. 

The principal and now the only material defences of the defen- 
dants (now appellants) were (1) that the properties in suit were 
not ancestral but were the self-acquired properties of Sao Ife^lwant 
Singh, and had been validly disposed of by him by Ms will ; (2) 
that assuming the properties were ancestral a partition had been 
effected by Rao Balwant Singh in his life-time to which all his 
three sons had assented ; and (3) that by family custom the eldest 
son was entitled on partition to a double share equivalent to a 
moiety of all the properties in suit. 

On defence (1) the Subordinate Judge held that all the pro- 
perties in suit were ancestral, and that holding was not disputed 
on appeal to the High Court. 

The document purporting to be a will was dated the 26th 
of November, 1895, and was put in evidence by the defendants. It 
was executed by Rao Balwant Singh and declared, so far as 
is material to this report, as follows — 

** I Lave often been ill for tbe last 3 or 4 years and am unable to move 
about. The work in connection with my estate &c, is cond noted through 
Ghiranji Lai, general attorney, and Bao Sultan Singh, my eldest son. Now, X 
intend to sever my connection with the world, go on pilgrimages and visit other 
countries. Life is transient and uncertain. My three sons are at present fully 
qualified to conduct the business. Therefore in order to avoid a dispute after 
my death I have at present, while in a sound state of body and mind 
and of my own free will and accord, divided the property among my sons, heirs, 
as follows 

Then, after giving certain specific village to his second and 
third sons and certain property to my wife the Rani Sahib,*' Rao 
Balwant Singh gave other specific villages to — 

“ My eldest sou, Bao Snltan Slngb, and have installed him to the gaddi 
in my place. He shall continue to conduct the business like myself according 
to the custom of the family, and he being the head of the family was given a 
greater share than those given to both the sons aforesaid All three sons and 
the Bani Sahib shall, after payment of the Government revenue, bring the 
profits of the villages into their valid use. They shall have their namas 
recorded in the revenue papers as provided by the will . - * After 

the death of the Bani Sahib, the wife of Rao Sultan Singh, shall according to 
the custom of the family be the owner of the entire lands (exc^t the sfr 
land in the vill^e of Badri) belonging to the said Ban! Sahib enteced in fapecs, 
and in possession and enjoymeut of the Ban! Sahib. , The Bani Sahib shall 
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lia?e the sir land in the village of Badri recorded in the name of the wife 
of Knnwar Sheodan Singh because the share of Kunwar Sheodan Singh is less 
than that of Kunwar Karan Singh^ therefore the Eani Sahib is permitted 
to have the sir land aforesaid recorded in the name of the wife of Kunwar Sheo- 
dan Singh. The property and the village of Harsena ” (given to his wife the 
Bani Sahib) “ is divided into three equal shares amongst the grandsons, one of 
which shares was given to Brijraj Singh, son of Eao Sultan Singh, one to 
Shibraj Singh, son of Kunwar Karan Singh, and one to the son of Sheodan 
Singh . . . If I at any time come back from pilgrimages 

and find mismanagement or character of any one bad then I shall have power 
to cancel this will which shall be enforced from the date of its execution. All 
the three sons were put in separate possession of the estate in the beginning of 
the year 1303 Fasli. I have no other heir having a right besides those mentioned 
in this will. I have therefore executed this will in order that it may serve as 
evidence.’ ’ 

The principal question for decision in the present appeal was 
whether there had been a partition of any part of the family 
properties binding on the plaintiffs during the life-time of Eao 
Balwant Singh. 

As to this the Subordinate Judge held that a valid partition 
had been so made of the villages and certain other property of 
the family, but not of the house properties or movables. He 
treated the so-called will as a deed of partition, under which 
a family arrangement had been come to for a division of the 
properties (except as above) which had been acquiesced in by the 
plaintiffs who were therefore estopped from impeaching it as being 
an unequal partition. He found that the books of account on 
which the plaintiffs relied were fabricated ; and that after the 
execution of the so-called will Eao Balwant Singh had lived the 
life of an ascetic. He accordingly made a preliminary decree for 
partition only of the house property and movables (the property 
he found to be undivided) and referred the matter to commissioners 
to ascertain how division should be carried out in detail, eventu- 
ally, after consideration of their report passing a final decree in 
terma^ of his judgement then given. 

As to the custom alleged by the defendants the only evidence 
was wajib-ul-arzes of 1873 and the Subordinate Judge said : 

“ It is stated in some of them that the gaddinashin is entitled to a double 
i^are, and in the rest that he is entitled to one share more than the others 
which means the same thing, that is, he will have two shares whereas the others 
will have one share each. Theplaintifis’ objection to these wajib-ul-arses is that 
they were dictated by one man only, namely, Eao Balwant Singh. But he was 
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the best man to know bis family custom and his statements are admissible 
under section 49 fclansa 1) of the Evidencse Act and no e?idence is adduced to 
the contrary . . . Bnt let it he supposed that every bit 

of the property, movable as well as immovable, was ancestral and the plaintif s 
1 and 2 and Snitan Singh had absolutely equal rights to share it. Still by the 
Hindu law Balwant Singh was entitM to a share equal to his sons, and he 
could give his share to Sultan Singh and the r^ult would be exactly that 
Sultan Singh would have got double of what each of his two brothers would 
get.’' 

Both parties appealed from this decision to the High Court, 
the plaintiffs disputing the partition of the villages and lands 
under the will and the defendants asserting that a complete par- 
tition had been made thereby including the house property and 
movables. 

The appeals were heard by Sir John Stanley, C.J., and 
Griffin J. who held that the document dated the 26th of November, 
1895, could not be treated as a deed of partition, but was intended 
to operate only as the will of Rao Balwant Singh, that the account 
books relied on by the plaintiffs were genuine and supported the 
plaintiffs’ contentions that no real partition of any of the family pro- 
perties was effected in the life-time of Eao Balwant Singh, that 
his two younger sons had not assented to any final division of the 
estate, and that the allocation of the various villages among the 
different members of the family, and the mutation of names in the 
revenue records were only intended to provide for the management 
of the estate the enjoyment of the properties remaining joint 
until the date of suit. The High Court also held that the defen- 
dants had failed to establish that Balwant Singh had retired 
from the world after the date of the will, or had become an ascetic, 
that the evidence showed that he continued to superintend the 
managemeni} of the properties until his death and that the family 
custom alleged by the defendants was not proved. The plaintiffs’ 
appeal was accordingly allowed, a general partition of the family 
properties was decreed and the cross-appeal of the defendants was 
dismissed, a separate decree to that effect being passed. In conclu- 
ding their judgement the High Court said : — 

“ It is found by the Court below that the arrangement made by Bao 
Balwant Singh was in the nature of a family settlement which was accepted 
hy the members of the family and acted upon and that the plaintifis are 
estopped from impeaching its validity. We cannot ^free in this view. Ban 
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Balwant SiBgli no doubt intended to entrust the management of the estate to 
his sons and had mutation of names effected in their favour for this purpose ; 
butj, as is evident from the language of his will, he did not intend to part with 
his control over it during his life. For the purpose of the management of the 
estate it was necessary that mutation of names should be effected, otherwise his 
sons would be unable to maintain suits against tenants or make lettings. 
It was with the object of making their management effective that mutation of 
names was effected, and the making of a will may have been a device whereby 
mutation could be obtained. Revenue officers will not effect mutation unless 
the devolution or transfer of property is proved to their satisfaction. In the 
orders for mutation before us it will he found that the transfers of the property 
are described as having taken place under the will of Rao Balwant Singh. It is 
true that the will was not operative during Rao Balwant Singh’s life and ought 
not to have been acted upon, but this appears to have escaped the notice of the 
revenue officials. They were misled into believing that it effected a transfer. 

“ Then it is said that on the death of Sultan Singh his brothers assented 
to the name of Sultan Singh’s son being recorded as owner in his place and it is 
contended that in view of this and of their acquiescence in the arrangement 
made by their father, Rao Balwant Singh, the plaintiffs are estopped from set- 
ting up the case that there was no binding partition of the family property. 
The parties were, during the life-time of Rao Balwant Singh, on friendly terms 
and remained so for about 2^ years after his death, and it was quite natural 
that on the death of Sultan Singh mutation of names should be effected in 
favour of his son in respect of the property of wich he was the recorded owner. 
It was also not unnatural that the sir land which stood in the name of Bhagwan 
Kunwar, the widow of Rao Balwant Singh, should upon her death be recorded 
in the names of her three grandsons and that the village of Harsena should 
be recorded in the name of Sultan Singh’s wife. It was also not unnatural as 
regards the 280 bighas of land, which are mentioned in the judgement, which 
stood in the name of Bhagwan Kunwar that upon her death the widow of 
Sultan Singh should be recorded in the place of Bbagwan Kunwar. In joint 
Hindu families we constantly find that portions of joint estate are recorded in 
the names of widows of the family and also in the names of different members 
of it. Sultan Singh was not prejudiced by any act of the plaintiffs or by their 
acquiescence in the arrangement devised by Rao Balwant Singb for the 
management during his life of the joint family property. If a partition had been 
intended, it is strange that the movable property of the family was not included 
in the partition. It is also noticeable that some house property of the family was 
not dealt with in any way in the arrangement made by Rao Balwant Singh. 

“ There is another matter to which we should refer. The defendants set 
up the case that according to a custom of the family, the eldest son is entitled 
to a double share of the joint family. The only evidence in support of this 
contention are extracts from several wajib-ul-arzes in which it is stated that a 
son occupying the guddi shall get a share more than any of his brothers. There 
is no force in this contention. The statement in these wajib-ul-arzes is merely 
the expressicmt of the view of the proprietor for the time being and does not 
©gtabliah any such custom as is contended for. This matter was not seriously 
pressed in argument. 
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The concliision at whicii we BaTe arrived is tiiat Eao Balwaat Singli 
entrusted tlie management of the principal part of tbe immovable property to 
his sons with a view of getting rid of the burdea of it during his life and purpor- 
ted by a will to regulate the devolution of the property after his death, thinking 
no doubt that his sons would acquiesce in any dirojtion which he might during 
his life ^ve in regard to the future enjoyment of the property. If the pioprty 
had been self-acpuired, his will would have been operative ; but as has been 
found and this is not now a matter in dispute, the proj^erty is Joint ancestral 
property and the will can have no operation.*' ' 

On this appeal — 

De Gruythevy K, 0., and B, Dube for the appellants contended 
that the document of the 26th of November, 1895, was the record 
of a family arrangement made by Eao Balwant Singh on behalf 
of his sons under which the entire family property was as divided 
between them according to the custom of the family and by Hindu 
law. The respondents had consented to the partition, as was 
clearly shown on the evidence and by their conduct, after acquies- 
cing in the arrangement and acting under it for more than 10 
years they were now estopped from imj^ching it as being unequal 
and invalid under Hindu law. A partition had been created of the 
family property and the respondents were not, it was submitted, 
entitled to the reliefs claimed in the suit. Eeference was made to 
Balhishen Das v. Bam Warain 8ahw (1), Parbati v. Raunihal 
Singh (2) and Baghuber Singh v. Moti Kunwar{Z\ The custom 
under which the eldest son took a double share had been proved 
and the fact that he had been allotted a larger share than the other 
sons would not in any case defeat the family arrangement which 
had been made. [Mr. Ameer Ali referred to Umjad Ali Khan 
V. Mohumdee Begum (4).] 

The High Court had, it was contended, taken a wrong view 
of the object and intention of the deed of the 26th of November, 
1895, which from its terms and the action taken under it was 
clearly meant to come into operation at once and was therefore 
not strictly speaking a ‘‘ will,*’ but that it was called a ** will,** 
made, it was submitted no alteration in its effect a document 
creating a partition. 

(1) (1903) L D. E., m Calc., 738 ; (3) (1912) I. lu R., 35 AE., 41. 

D. B., 30- L A., 139. 

( 2 ) (1909) I. L. B., 31 AH, 412 (4) (1^7) 11 Moo., X A., §17 (544|. 

(421) ;L. E.,36I. A.,71(7d). 
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Arthur Grey and Q, JB. Lowndes for the respondents contend- 
ed that no valid or binding partition of the family properties or 
any part thereof had been made as alleged by the appellants! ' 
In any partition of the ancestral family properties the respondents 
were entitled in law to claim an equal division i Mayne s Hindu 
law, 7th edition, page 659, paragraph 488. The allocation of the 
various villages and lands purporting to have been made by or 
in accordance with the terms of the '' will amongst the members 
of the family was not intended to be and was not in fact a final 
partition of the said properties. The mutation proceedings did 
not constitute an estoppel on the respondents ; if it was an admission 
it could be withdrawn as there was no obligation on them to 
make it : MuharnTn/id Imarfi Ali EJian v. Husain Khan (1). 
There was no power in Rao^Bal want Singh to make any disposi- 
tion of the ancestral properties and there was no consent to his 
doing so on the part of respondents, and none of them acquiesced 
in the division being a final one. Eeference was made to Jugo 
Bandhoo Tawaree v. Karan Singh (2) as to the nature of the 
assent required and to show that an admission on a point of law 
was not an admission of a thing,'’ so as to make it a matter 
of ^toppel within the meaning of section 115 of the Evidence 
Act (I of 1872). Jagwant Singh v. Silan Singh (3) was 
referred to. There was no definite family agreement by which all 
the members would be bound : it was a scheme to give the eldest 
son a double share; and no custom to that effect had been proved. 
The case of JImjad Ali Khan v. Mohumdee Begum (4) was 
distinguishable from the present. The respondents, it was submit- 
ted, were entitled to the relief claimed and the High Court’s deci- 
sion should be upheld. 

Be Gruyther K 0. replied referring to and distinguishing the 
case of MuhamTmd Imam Ali Khan v. Husain Khan (1). 

1913^ May 5th i — The judgement of their Lordships was 
delivered by Lord Moulton 

This is a suit brought by two brothers, Kao Karan Singh 
and Eunwar Sheodan Singh (with whom are joined as plaintiffs 
(1) (1898) I. D.R, 26 Gale., 81 (100); (3) (1899) I. L. B., 21 All, 287. 

25I.A.,161(177), 

|2) fl874) 22 W. B., 341 (345). (4) (1867) 11 Moo., I. A., Wv 
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their respective sons Ennwar Shibraj Singh and Knnwar RaaHr 
Singh), against the widow and son of their eldest brother Eao 
Sultan Singh, claiming a partition of certain properties which 
they allege to be the joint and undivided property of the 
family to which they belong, in which they are entitled to 
a two-thirds share. The defence is that the properties originally 
belonging to the family were the subject of a division by a family 
arrangement made and acted upon in 1895 during the life-time 
of the father of the plaintiffs, and that thenceforward the pro- 
perties ceased to be held jointly, and that those properties of 
which the defendants are in possession came to them under that 
family arrangement and became and still remain their sepirate 
property. 

The principal subject of dispute is village property. But the 
suit relates also to certain other property, as to which different 
considerations arise. It will be convenient in the first instance 
to determine the questions in issue so far as they relate to the 
village property only and to consider subsequently the effect of 
the facts thus found on the rights of the parties in respect to the 
other property. 

It will be seen from the foregoing that the real issue in the 
case is whether or not the alleged family arrangement was in fact 
made and assented to by the parties interested. The defendants* 
contention in this respect is excepuonally clear and precise. It 
leaves no doubt as to the terms of the arrangement even in their 
minutmt details, and is equally definite as to the date when and 
the circumstances under which it was made. * 

The father of the three brothers was Eao Balwant Singh. In 
1895 he was the head of the family, which was then joint and 
undivided. The village property under his management, and 
to which this case relates, has been found by the court of first 
instance to have been ancestral property, and that finding is 
aequiesced in by the parties. He was at that date in advanced 
years and indifferent health, and determined to free himslef from 
the labours of business and devote the remainder of his life to 
pilgrimages and travel' in other countries. Accordingly, on the 
26th of November, 1895, he drew up and executed a document (which 
, he calls a will) setting out ■ a division of the family property 
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1913 among the members of the family, reserving nothing for himself, 
■~~~ — This is the family arrangement set up by the defendants. 

SiHGH Their Lordships incline to the view that the term will/^ as 

SsEODAH applied to this document, was a complete misnomer. It is 

SiHGH. manifest that it differed from a will in the crucial characteristic 

that it was intended to speak from the date at which it was written 
and not from a future date, viz. the death of the writer. It was, 
in fact, and was intended to be viewed as a record of a family 
arrangement then and there made and carried into effect partition- 
ing the family estate among those interested. Indeed, in antici- 
pation of this formal partitioning, the sons had been put into 
possession of their shares some two montlis previously. All this 
appears from the concluding passage of the document, which reads 
as follows : — 

All the three sons were put in separate possession of the estate in the 
beginning of the year 1303 Pasli (September 1895). I have no other heir 
having a right besides those mentioned in this will. I have therefore executed 
this will in order that it may serve as evidence.** 

There is no doubt whatever as to the authenticity or date of 
this document. But the property was ancestral and therefore 
Bao Balwant Singh, although head of the family, had no right 
to make a partition by will of that property among the various 
members of the family except with their consent. They had 
independent rights in it with which he could not interfere. The main 
question, therefore, is whether there is evidence sufficient to establish 
the consent of the plaintiffs Rao Karan Singh and Kunwar Sheo- 
dan Singh to this family arrangement. If they accepted it, their 
acceptance would bind not only them but also their sons, who are 
the remaining plaintifife, as they would be representing in the 
transaction their respective branches of the family. 

Their Lordships are of opinion that the evidence of their 
acceptance of the partition is overwhelming. To appreciate it 
fully it will be necessary to examine in some detail the contents 
of the document itself and the acts of the parties consequent 
thereon. 

That the document testifies to a partition of the estate taking 
place then and there cannot be doubted. The sons were all adults 
at the time, and, before setting out the specific shares which each 
wgs to receive, the document reads thus — 
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My thr^ sons are at present fiiBy qnaM^ to contact tlie hnm nmm . 
Therefore in order to avoid a dispa.te after mj death I have at pr^nl, while 
in a sound statate of "body and mind and of mj own free will and ac 5 c»rd, divide 
the property among my sons, heirs, as follows.' ' 

There follows a specific division of the villages by name among 
the three sons. It then gives certain sir lands and other property 
to his wife for life and proceeds to provide that at her death 
the sir lands (with the exception of that in the village of Badri) 
shall go to the wife of the eld^fc am>rdiiig to the ctistom of the 
family. The sir land in the village of Badri is to go to the wife 
of the plaintiff Kiinwar Sheodan Singh, ^'because the share of 
Kiinwar Sheodan Singh is le^ than that of Kiinwar Karan Singh,” 
the other plaintiff. The remainder of the property held by the 
wife for life h at her death to be divided among her three grand- 
sons. There are other minor details set out, but the above are the 
important provisions of the document and will suffice for the 
decision of the case. 

This document was executed on the 26th of November, 1895. 
Early in 1896 the plaintiffs and their brother Eao Sultan Singh 
severally apply for mutation of names in respect of the village 
allotted to them by their father in the document. It will suffice 
to refer to one of these applications, all of whickmutatis mutandis 
are snbstantially identical. For this purpose the application of 
Kunwar Karan Singh in respect of the village Nagla Tula Bam 
may be taken. It is dated the 25th of February, 1896, and reads 
as follows : — 

Applcation Iot anulaMoa c4 names in respect ^5 feiswM &e »iniii- 
iari property of tlie o! Kagla, Tula Bam. 

« The applicant begs to state as follows Tbe applicmnt’s fetfa® aw 
Balwant Singb partitioned Ms property among Ms bars tinder a registered will 
dated tbe 26tli of November, 1895, and in accordance with tbe partition tbe 20 
biswas of tbe viUsg^ of Bajripnr and Nagla Tula Bam and 20 biswas of Kbm- 
manpnr a bamlet of Jiranli Mabal Eao Balwant Siagb fell to tbe applicant's 
share. Therefore this application is bled and it is prayed that according to 
it the of Rao Balwant Singh may be expunged in respect of the village 

of Nagla Tula PftTn and the applicant's name entered in the khewat. Sepamte 
applications have been filed in respect of the remaining villages. The applicant's 
elder brother Bao Snltan Singh has filed the original wil in a case relating 
to the village of SahaolL It is also a proof in this ’case." 

1 % will be well to follow up the prc^eediDg thus iuitiateci Oa 
the 19th of March, 1896, we have the TaMldar’s record of tiie 
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hearing of the application and the order made thereon. It reads as 
follows : — 

“ Application for mutation of names in respect of 20 biswas of the village of 
ISTagla Tula Earn, pargana Akrabad, according to partition of the property. 

‘‘ Knnwar Karan Singh, applicant, v. Eao Balwant Singh. 

“ Under a will, filed with the record of the mutation case relating to the 
village of Sahaoli, Eao Balwant Singh, a rais of Sahaoli, divided his zamindari 
property among his sons. The 20 biswa property of the village of ISTagla Tula 
Ram, in respect of which the name of Bao Balwant Singh stands recorded without 
the participation of anyone else, has fallen to the share of Kunwar Karan Singh, 
Kunwar Karan Singh prays that his name may be entered in respect of the 
village aforesaid. Rao Balwant Singh verifies the application and prays for 
expungement of his name. In spite of the expiry of the time given in the notice, 
no objection has been taken. From the office report the property is found to be 
correct. The patwari of the village says that Kunwar Karan Singh made 
collections and assessments for kharif of 1303 Fasli, As a transfer in possession 
has taken place, and no objection has been raised, the name of Rao Balwant Singh 
he expunged in respect of the village and the name of Kunwar Karan Singh 
entered in place of it. The record he submitted to the pargana officer for 
approval. A fee of Rs. 7 is deposited and the Treasury tender is filed with the 
record. Bfo penalty is payable.** 

No more complete evidence that the family arrangement 
recorded in the so-called will was understood by all parties to be 
operative from the first and was acted on by them as such can be 
imagined than these two record>s, which are merely specimens of 
similar records relating to the other villages apportioned to the 
sons. It will be seen that the patwari of the village testifies to the 
applicant having made collections in 1303 Fasli (September 1895), 
thus confirming the truth of the statement in the so-called will that 
it was at that date that the sons entered into possession of the 
villages allotted to them. It should be added that direct evidence 
was given on behalf of the defendants that it was on that occasion 
that Rao Balwant Singh publicly announced his intention of making 
a partition of the property among the members of the family and 
gave the possession of the villages to the respective sons. 

There is another set of transactions of a difi'erent date, which 
add strong confirmation to the defendants’ case. Eao Sultan 
Singh died on the 30th of March, 1901, and his father, Eao Balwant 
Singh, died a few days later on the 7th of April, 1901. Thereupon 
there ensued a situation such that the conduct of the parties must 
evidence almost conclusively whether the property was regarded 
m belonging lo an undivided family, or whether each son of Eac 
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Balwant Singh held Ms portion separately. The imporiance of the 
situation is empliasized by the fact that the main grievance of the 
plaintiffs is that the share of the eldest brother is mncli larger 
than that of either of his brothers. 

The conduct of the parties on this occasion was, in their 
Lordships’ opinion, unambiguous and such as to show conclusively 
the truth of the defendants’ contention. We find that application 
was made in July, 1901, by the widow of Eao Sultan Singh on 
behalf of her son Eao Brijraj Singh for mutation of names with 
regard to the property held by her late husband. The following 
is the record : — 

‘‘ Amendment of khewat, 

Bao Brijraj Singh, minor, under the guardianship of Musammat 
Piari Kunwar. 

In the matter of the death of Bao Sultan Singh, 

“ Village of Sumera alias Bijaigarh, pargaaa Akrabad, the 17fch July, 

1901. 

To-day this case is put up in the prince of Kunwar iCaran Singh and 
Xunwar Sheodac Singh and their statements have been tak^ down. They admit 
that the property afor^aid entered as holding No. 2 measuring 280 M^as stands 
recorded in the papers in the name of Bao Balwaut Singh and^that the same was 
declared to be in the share of Rao Sultan Singh under a will Bao Sultan Singh 
is dead and his heir is Bao Brijraj Smgh, whose name be entered. The patwari 
bears testimony to possession and others have taken nonobjection. It is 

Ordered : 

That the name of Bao Balwaut Singh be expunged in resp^t of holding 
Ho. 2 and the name of Bao Brijraj Singh be entered in papers and that the Sadar 
Munsarim do comply with the order.*’ 

There then follows the record of the statement made by 
Kimwar Karan Singh on tliat application. It reads as follows : — 

Present : Haji Muhammad Makhdum Husain, SettleiMnt Deputy 
Collector at Aligarh. 

iTth July 1901. 

‘‘ Bao Brijraj Singh, minor, under the guardianship of Musamroat Eani 
Piari Kunivar in the matter of the death of Bao Sultan Singh. 

‘'‘Village of Kumera (?) alias Bijaigarh. 

Statement of Kunwar Karan Smgh. 

‘•My father’s name is Sao Balwant Singh, age thirty- three y«rs, 
oooupation zamindari, residence Sahaoli, pargana Akrab^. 

“Statement. 

“ Two hundred and eighty bighas entered as holding No. 2 stands rearrded 
in the of my anc^tor, Bao Balwant Singh, and the same has, under a wiH, 

fallen to the share of my brother Bao Sultan Sin g h » Bao Sultan Singh is dead, 
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and now Ms son Bri jraj Singb. is the owner. His name sbonld be recorded and 
I have notMng to do with it. 

“ Signature of Knnwar Karan Singh.” 

And on the same day the statement of the other plaintiff, 
Knnwar Sheodan Singh : — 

Eao Bri jraj Singh, minor under the guardianship [of Musammat Rani 
Piari Kunwar 

the ;matter of the death of Rao Sultan Singh, village of Smnera alias 
Bijaigarh, pargana Akrabad. 

** Statement of Kunwar Sheodan Singh, a rais of Sahaoli, 

Statement. 

» My statement is the same as hasjbeen made by my brother Kunwar 
Karan Singh. 

(Sd.) Kunwar Sheodan Singh.” 

It is not necessary to go into the details of the mutation of 
names with respect to the sir lands. They support the contention 
of the defendants in substantially the same way as that which has 
been already given with respect to the village property. 

It is now necessary to examine the evidence put forward by 
the plaintiffs in answer to the case of the defendants, based, as it 
is on the unbroken evidence of ten years’ conduct of all parties. 
In the first place the plaintiff Kunwar Karan Singh does not give 
evidence at all, so that his acts as shown by the records remain 
undenied and unexplained. The plaintiff Kunwar Sheodan Singh, 
however, gave evidence. He makes no attempt to deny any of 
the matters above referred to nor does he give any explanation 
why he took no action until the year 1905, i.e., four after the 
death of his father and brother and ten years after he had taken 
possession of his apportioned share. It is not too much to say 
that he did not attempt to show that there was a single fact known 
to him in 1905 when he instituted the suit which had not been known 
to him throughout. He makes it clear, however, that the family 
had lived in harmony till shortly before the suit was instituted, 
and lets it be seen that it was the pleaders whom he consulted 
who suggested that the claim made in this action should be set 
up. Taken as a whole his evidence leaves the defendants’ case 
entirely unshaken. 

The testimony mainly relied upon for the plaintiffs is that of 
Chiranji Lai. He had been the general agent or factor of Bao 
Balwant Singh, and continued to transact the business in respect 
of the village properties for the sons after 1303 Fasli (September 
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18j)5). He was in a position to gi^e mc^t important evidenee, for 
lie must have known all the facts of the case, and if 
Ms evidence could be relied on, the fact that he gave evidence for 
the plaintifife would have great weight. Unfortunately the very 
fact that he was in a position to know everything makes it impossi- 
ble to accept his evidence as reliable. He was no more able to 
explain away the public acts of the plaintiffs to which reference 
has been made than could they themselves, and the contrast bet- 
ween Ms evidence and their conduct is enough of itself to throw 
the gravest doubt on the reliability of that evidence. 

But an examination of his evidence shows in other ways that 
it is nnreliable. Separate account books of the villages allottei 
to Sultan Singh were put to him by the defendants, and he admit- 
ted that they were in Ms own handwriting, and kept by him One 
of these books contains the receipts of those villages, in the case 
of the year 1897. He admits that it contains a statement in his 
own handwriting that Sultan Singh is the proprietor of the 
property. He also admits that, so far as entries of expenditure 
are concerned, they relate only to the expenditure of Sultan 
Singh. Another relates to the year 1902. It contains the 
accounts of the same villages with a statement in his own 
handwriting that Brijra] Smgh is the proprietor and similarly the 
items of expenditure relate to him alone. These hooks demonstrate 
the falsity of the rest of his evidence. It is true that he produced 
collective account books for all the villages purporting to show 
that the property was enjoyed in common in spite of the partition. 
There are numerous discrepancies between these and the sejmrate 
account books which he alleges were compiled from them, and he 
is wholly unable to account for these discrepancies or indeed for 
the existence of the separate account books at all. The learned 
Judge of first instance, who saw the witness and examine the 
books, came to the conclusion that these collective account books 
were not genuine, and their LordsMps have no doubt that this 
conclusion was correct. 

The claim of the plaintiffs in tMs action evidently arose from 
the suggg^tion of the pleaders whom they consulted after quarrels 
arose in the family, and was based on the fact that the document 
wMch evidences the pirtition is termed a will. It is obvious that 
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sEch a partition could not have been made by Balwant Singh by 
will strictly so-called. But, as has been already pointed out, the 
document is much more than a will (if indeed it is in any sense a 
will at all), for it describes and witnesses to a family arrangement 
contemporaneously made and acted on by all parties. Everyone 
treated it as such at the time. The mutations of names show this 
beyond controversy. There is nothing, therefore, in the fact that 
the document is called a will which invalidates the partition, 
which was undoubtedly made in fact, and which was acted on by all 
parties for ten years without any dispute or misunderstanding as to 
their respective rights under it. 

Counsels for the plaintiffs have endeavoured to support the 
contention that the partition was not intended to take effect in 
prcBsenti by reference to a provision to be found in this document. 
It reads as follows 

“ If I at any time come back from pilgrimages and find mismanagement 
or cbaracter of any one bad,! then I shall have power to cancel this will, which 
shall be enforced from the date of its execution.” 

Their Lordships are of opinion that the highest effect that can 
be given to such words is that this evidences a contractual condi- 
tion which the sons accepted in order to obtain the partition which 
gave them immediate possession of the property, and viewed thus, 
the contractual acceptance of a power of forfeiture in case of bad 
behaviour would not, in their Lordships’ opinion, be sufficient to 
prevent the partition operating inprcEsenti. But the true interpre- 
tation of the provision is probably that it was merely put in as a 
threat in order to keep the sons in good behaviour, and that it 
could not have been enforced specifically, or even at all. It 
is certainly quite insufficient to outweigh the overwhelming evi- 
dence that this was a family arrangement accepted by all parties. 

The above considerations relate only to the village property. 
In addition to this there were two buildings, one in Aligarh and 
the other at Sahaoli. The disposition in the document relating 
to these buildings is peculiar and did not in the opinion of the 
learned Judge of first instance amount to an absolute disposition 
of them, and their Lordships are not prepared to differ from his 
vie%B on this point. 

There remains the movable property. As to this the family 
arrangement is absolutely silent. The plaintiffs are therefore 
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entitled to their share of th^e movables as inheritel pro- 
perty. 

It will be seen therefore that their Lordships are of opinion 
that the judgement of the learaed Judge of first instance was 
right on all points. Both plaintiffs and defendants appealed from 
his decision to the High Court. That Court allowed the plaintiffs® 
appeal and dismissed that of the defendants. The defendants 
appealed from both of these decisions. In their Lordships® opinion 
the High Court ought to have dismissed both appeals. They will 
accordingly humbly advise His Majesty that the order of the High 
Court allowing the plaintiffs* appeal should be discharged with 
coste, and the decree of the Subordinate Judge restored^ and that 
the order of the High Court dismissing the defendants* appeal 
should be affirmed. The plaintiffs must pay the costs of the 
defendants* appeal to His Majesty in Council, and the defendants 
must pay tl|e costs of their unsuccessful appeal. 

Solicitors for the appellants Ford, Ford and 
Ghester. 

Solicitors for the respondents :~BarTow, Rogers and NeviL 

J.V. W. 


APPELLATE CIYIL. 

Before Mr, Justice Sir Barry Griffin and Mr, Justice Chaniier. 

BAKHSHI BAM (Difeitdaitt) t?. LILAOHAB A]sr> othebs {Plaihtivfs).* 
Mortgage^Smt for sale 'against auction ’purchaser of mortgaged property — 
Evidence, admissUMity of — Eedtcd of receipt of consideration — Estoppel, 

Eeid tiiat an admission made by a mortgi^or in a mortgage de^ and also 
before the roistering officer as to the receipt of consideration is admissible in 
evidence against tbe pnrcliaser of tbe mortgaged property at an anction sale in 
execution of a simpte money decree, Bihari Lai v. Mdkhdum BahhsJi (1) followed. 
Mandhar Singh v. Sumiria Euar (2) not followed. Mahomed Mczuffer Eossein 
V. Kishori MoJtun Boy (3) referred to. 

Eeld also that a pnrobaser at anction of tbe right, title and interest of tbe 
father alone in joint family property wbicb bad been mortgaged by tbe father 
was not entitled to raise tbe plea that tbe mortgage was made witbont legal 

* Second Appeal Eo, 874 of 1912 from a decree of 1. L. Jobnston, Second 
Additional Judge of Aligarh, dated the 28tb of March, 1912, molifying a decr^ of 
KunwarSen, Additional Subordinate Jndge of Aligarh, dated tbe .^tbof 
May, 1911. 

(1) (1913) I. B. B., m Alb, 194. (2) (1895) I. B. B., 17 AH., m. 

' (8)C(l^)lBB.B.,22 CWc.,m ■ *■ 
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necsc^ity so long as tliere was yet time for the sons to challenge the purchase, 
Mulmmmad MmamU^ullah Khan v. MUhu Lai (1) distinguished. 

The facts of this case were as follows 

The suit was brought on the basis of three mortgage deeds, of 
which one only was the subject of dispute when the case came in 
second appeal before the High Court. This was a mortgage 
executed by Eallu, on the 15th of March, 1890, in fayour of the 
respondents. The appellant was the purchaser of the equity of 
redemption at an auction sale held on the 20th of January, 1909, 
in execution of a simple money decree against Kallu alone. Kallu 
and his sons and the appellant were made defendants in the suit. 
The appellant alone contested it. He questioned the execution 
and the payment of consideration, and stated that Kallu had no 
necessity to borrow at all. The plaintiffs examined only one 
attesting witness to the deed in question and he deposed that the 
mark of the executant Kallu had not been made in his presence. 
The court of first instance held the execution and part of the 
consideration proved and allowed the claim to that extent. On 
appeal the District Judge decreed the claim in full, holding that 
the recital of receipt of consideration in the bond and the registra- 
tion endorsement were sufficient evidence, which was unrebutted, 
against the appellant. As to the plea of want of legal necessity 
the District Judge refused to entertain it, on the ground that the 
plea had not been specifically raised in the court of first instance, 
which had framed no issue regarding it. The defendant appealed. 

Dr. Satish Chandra Banerji (for Babu Durga Charan 
Banerji), for the appellant 

The plaintifis have not proved that the bond was properly 
attested within the meaning of section 59 of the Transfer of 
Property Act. There is no mortgage ; fifAamu Patter v. Abdvl 
Kadir Bai/utthan (2). Secondly, the recital in the bond is not 
binding upon the appellant who is an auction purchaser ; Manohar 
Singh V, Swnirta Kuar, (3) Bisheswar Dayal v. Sarhans Sahay 
(4). In the recent case of Bihari Lai v. Mahhdum Bakhsh (5) the 
case of an auction-purchaser was left open. There the purchaser 
was one who had obtained a private transfer. It has been held in 

(1) (1911) I, n. B., 33 ail, 783. (3) (1895) L L. B., 17 AU., 428. 

(2) (1912) I. L. B., 35 Mad., 607. (4) (1907) 6 0. L. J., 669, 

(6) (1913) It i:,.R„85 41l,l94. 
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some cases that an estoj^el which is operative against the judge- 
ment-debtor need not necessarily be operative against the auction- 
purchaser ; MaTimned Mmuffer Hmsein v. KuJiori Mohun Boy 
(1). Thirdly, the District Judge should have entertained the 
plea of want of legal necessity. The plea was raised in the written 
statenent. A purchaser is entitled to raise the plea ; Muhammad 
Mummilrullah Khan v. MUhu Lai (2). 

Babu Sarat QTiaudra Okaudhri (for Babu Jogindro Walk 
Ghaudhri), for the r espondents, was heard on the first and the third 
points — 

The case was decided by the two lower courts previom to tiie 
publication of the ruling of the Privy Council cited by the 
api^llani According to the view which prevailed before that 
ruling the bond in dispute would be regarded as validly attested 
and sufficiently proved, as the materials now stand on the record. 
Under the circumstances an opportunity ought to be given to the 
respondents to produce the other att^ting witn^ses and prove the 
document in the light of that ruling. 

Then, the appellant is the auction purchaser of KAllu^s infeer^t 
alone and not of that of the sons. His position is no higher than 
that of E^alln, and he can not raise any pleas not permissible to 
Kalin himself. Therefore, he is not entitled to raise the question 
of want of legal necessity. In the case in 1. L. E., 33 All, relied on 
by the appellant, the purchaser, beside being a transferee from 
the mortgagor alone, had acquired by adverse poss^ion a title to 
the whole of the family property as against all the members of the 
family. In the present case the appellant has acquired nothing 
beyond Kalin’s interest. 

Dr. Satish Chandra Banerji^ in reply : — On a sale in execution 
of a simple money decree against the father alone it is not only 
the interest of the father that can pa^, but the whole family 
property including the sons’ interest can pass, unless the sons prove 
that the debt was tainted with immorality. In the absence of any 
such action on the sons' part it must be taken that the appellant 
purcha^d the whole family property and is thus entitl^i to raise 
the plea of legal necessity. 

Qbiefih and Ghamieb, JJ : — This was a suit by the respondaoits 
on three mortgages, dated the 18th of August, 1878, the 15th of 

(1) (1895) I. L- B., 22 Oalo., m (2) {i»jLl> I. Ii, B., 33 AIU 783^ 
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March, 1890, and 13tli of November, 1898, but for the purposes 
of the present appeal we may regard it as a suit on the mortgage 
of thelSthof March, 1890, only. The first defendant to the 
suit was Kallu, the executant of the mortgage. Defendants 
2, 3 and 4 were the sons of Kallu, Defendant 5 was a lessee of 
the mortgaged property, and defendant 6, who is the appellant 
here, is a purchaser of the property in execution of a money decree 
obtained by biTn against the defendant Kallu. The appellant put 
the respondents to proof of the mortgage and of the passing of the 
consideration and he also pleaded that the mortgage had been made 
without necessity. The first court held that the execution of the 
mortgage was proved by the evidence of two witnesses Eaghunath 
Prasad and Bhudeo, but that the passing of a portion of the consi- 
deration had not been proved. That court accordingly gave the 
respondent a decree for part only of the sum secured by the 
mortgage. On appeal the District Judge agreed with the court of 
first instance that the execution of the mortgage had been proved 
and held that it was not open to the present appellant to challenge 
the deed on the ground that it was not supported by necessity. On 
the evidence he came to the conclusion that the passing of the whole 
of the consideration for the deed had been proved and he varied 
the decree of the first court accordingly. In second appeal it is 
contended;— (1) that the District Judge was wrong in holding that 
an admission as to the receipt of the consideration made by the 
executant Kallu in the deed and again before the registering ojfficer 
was admissible in evidence against the appellant, the auctiom 
purchaser of the property, (2) that the appellant was entitled to 
raise the question of legal necessity, and (3) that the evidence 
relied on as proof of the execution of the deed did not as a matter 
of law amount to proof of the execution of the deed. 

The question whether admissions such as those made by Kallu 
in the present case are admissible against a subsequent auction- 
purchaser of the property was left open by our decision in Bihari 
Lai V. Makhdum Bakhsh (1). All that was held in that case was 
that such admissions are admissible against a subsequent purchaser 
of the property by a private treaty. But on the authorities we 
must hold that there is no real ground for distinguishing between 
(1) (1913) I, li. B., 35 Ail., 194. 
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4he case of an auetion-pnrcliaser and the case of a purchaser by lii 3 
private treaty. The decision of .this Court in ManoJmr SingJi v. 

Bmmrta Kuar (1) has been relied on as authority for the ''Km 

proposition that such admissions are not admissible against a 
subsequent auction-purchaser of the property. The decision in 
that case was pronounced shortly before the decision of their 
Lordships of the Privy Council, in MahomM Moznffer Hmmm 
V. Kishori Mohun Roy (2) was received in this country. In that 
case their Lordships said that where one man allows another to 
hold himself out as the owner of an estate and a third j^rson 
purchases it for value from the apparent owner in the belief that he 
is the real owner, the man who so allows the other to hold himself 
out shall not be permitted to recover upon his secret title unl^ 
he can overthrow that of the purchaser by showing either that 
he had direct notice or at least coastr active notice of the real title'’ 
and their Lordships decided that this rule applied to a subsequent 
auction-purchaser of the property. Their Ix>rdshij^ said — -^^This 
principle applies to Abdul Ali, and the appellants are in the same 
position, as they purchased only his right, title and interest and are 
equally bound by it. ” If such an estoppel is binding upon a 
subsequent auction-purchaser, there can be no doubt that an ad- 
mission made with reference to property is admissible in evidence 
against a subsequent auction-purchaser of the property. The 
value of the admission is another matter. The appellant in the 
present case must be held to be the repr^entative in interest 
of Kallu and the statements made by Kallu in the de^ and 
before the registering officer are therefore admi^ibie agaiiBl 
Bim If there is no ground for distinguishing between the case 
of an auction-purchaser and the case of a purchaser by private 
treaty, there can be no doubt of the admissibility in evidence of 
tne statements made by . Kallu. On this point there are several 
recent decisions of this Court. The first ground of appeal, there- 
fee, fails. 

With regard to the second ground of appeal, the appellant 
must be regarded as a purchaser of the rights of Kallu only. Hk 
purchase was made as recently as 1909 and might yet be 
challenged by KaUu's son. He is, therefore, in a different position 
(1) (1895) I. L. B., 17 All , P) (18^) I ^ ^ 
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from timt occupied by tie purchaser in the case of Mulmmmad 
Mu^wM-vZlciJi Kha'nf v. Miihu Led (1)- In that case it was 
held by the majority of the Court that the purchaser was entitled to 
challenge a mortgage made by one member of a Hind u f amil y, 
because he had acquired title to the property, by adverse possesssion 
against all the members. We must, therefore, hold that the appellant 
is not entitled to raise the question of the validity of the mortgage. 

With regard to the third ground of appeal we think there ought 
to be a further inquiry by the lower appellate Court. It appears 
that there were three supposed attesting witnesess to the mortgage. 
One named Eaghunath Prasad, who was called, said that Kallu 
did not sign the deed in his presence, therefore, he was not an 
attesting witness. There is evidence that another supposed attest- 
ing witness named Sundar Lai is dead. Nothing is known about 
the third attesting witness. The respondent in all probability 
relied on a decision of this Court according to which the evidence 
of Eaghunath Prasad, if believed, was suflScient evidence of the 
exeeution. In view of a recent decision of the Privy Council it 
must be held on the record as it stands that the bond in suit has 
not been proved. In the circumstances we think that the respon- 
dent should be given a further opportunity of producing evidence. 
We direct that the record be returned to the court below for a fresh 
finding on the question whether the mortgage deed of the 15th of 
March, 1890, has been proved. Further evidence will be taken ; 
and on return of the finding ten days will be allowed for objections. 

Issue remitted. 


APPELLATE GEIMINAL. 


Before Mr, JmUce Sir Barry Qrrffin and Mr, Justice Ghamier. 
EMPEEOB V. AliLAHDAD ,KHAN. • 

Aatf Local J Bo. IV of 1910 {UrtUed Provinces Excise Act J, section SB— Criminal 
Procedure Cod6f section 6Zl-^UfUawftd ^possession of excisable article^ 
Search warrant^Conviction not invalidated owing to absence of warrant, 
WLere the superintendent of police and a sub-inspector searched the house 
of a person suspected of being in illicit possession of excisable articles and such 

• Driniinal Appeal No, of 1918 by the Local Government, from an order 
B. 0. Tute, additional Sessiems Judge of Meerut, dated the 30th of November, 
1912. 

(1911) L L. 83 ia, 78$; ^ ^ 
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:arlictei mem loimd in the hotise soffohed, it was hdd that the amfiefim ci Wm 
uwmx of the house under Eeclion 63 of the UnitM ProYinces Baake Act, 1&10, 
was not rendered iniralid by the fact that no warrant had bwn for the 

s^oh, although it was pr^nmably the intention of the Legislature that in a 
case under section 63, where it was necessary to search a house, a search warrant 
should be obtained beforehand. 

Ih tHs case the house of one Allahdad Elan was searched by 
the superintendent of police and a snb-inspector on suspicion 
that the owner was in illicit possession of excisable articles within 
the meaning of section 63 of the United Provinces Excise Act, 
1910, and a mixture of cocaine with another drug was found in it. 
No search warrant had been obtained for the search. The finding 
of the cocaine was established by evidence and the accused was 
convicted under the Excise Act. On appeal the Sessions Judge 
held that the search was illegal and that the illegality vitiated the 
proceedings, and he acquitted the accused. The Local GoTernment 
appealed. 

The Government Advocate (Mr. A. E, Eyvea), for the Grown 

The police oflSoers who conducted the ^rch had a right to do 
scr without a search warrant. Section 50 of the United Province 
Excise Act (IV of 1910) authorized them to do so. They had 
authority to make the search also under the provisions of the Cri- 
minal Procedure Code. Secondly, the irregularity in conducting 
the search is covered by the provisions of section 537 of the Code 
of Criminal Procedure. The words, other proceedings before or 
during trial *’ in clause (n) of that section cover the case. Thirdly, 
an irregular search does not vitiate the trial and render the con- 
viction illegal. It do^ not affect the question whether the acxsused 
was guilty or not. If the facts found establish his guilt the convic- 
tion is perfectly legal. 

Mr. Hameedr'uMah the accused : — 

Section 50 of the Excise Act provides for immediate action only 
in urgent cases. This appears to have been intended from a con- 
sideration of the words “ found committing an act in that 
section and of the succeeding sections 51,53 and 54. If there is 
time to get out a search-warrant then a warrant should be obtained. 
In the preset case there was ample time to get out a warrant 
Section 537 is not meM^ k> cure erroneous or ill^al pra»edin|s of 
the |K)lice but cflffy of cotui^ 
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Qeiffin and Chamiee JJ One Allahdad Khan was convicted 
of an offence punishable under section 63 of the United Provinces 
Excise Act, No, IV of 1910 , which provides as follows : — 

Whoever, withouti lawful authority, has in his possession any quantity of 
any excisable article hnowing the same to have been unlawfully imported, trans- 
ported or manufactured, and knowing the prescribed duty not to have been paid 
thereon, sba li be punished vsuth imprisonment for a term which may extend to 
three months or with fine which may extend to one thousand rupees or with 
both.** 

The Superintendent of Police and the Snb-Inspector in charge 
of the city police station, on information received, searched the house 
of Allahdad Khan and discovered there a mixture of cocaine and 
another drug. The accused was convicted by a magistrate and 
sentenced to six weeks’ rigorous imprisonment and a fine of E»s. 50. 
On appeal the Additional Sessions Judge held that the search of the 
accused’s house was illegal and that the absence of a search warrant 
was fatal to the case for the prosecution. He therefore acquitted 
the accused. The Local Government has appealed against the order 
of acquittal. It is doubtful whether the case is one which comes 
under the provisions of section 50 of the Excise Act, and we would 
have some hesitation in holding that the search was legal. Whether 
the search was legal or not, we have, however, the evidence of the 
finding in the accused’s house of a certain quantity of cocaine, which 
is an excisable article under the provisions of the Excise Act, for 
possession of which the accused had no licence. On the facts found 
we are satisfied that the accused must have known that the cocaine 
had been unlawfully imported and that no duty had been paid on it. 
We allow the appeal, set aside the order of acquittal passed by 
the Additional Sessions Judge and restore the order of conviction. 
We reduce the sentence passed on the accused to the term of impri- 
sonment already undergone by him and we set aside the order of 
fine. W e may add that we think that it was the intention of the 
Legislature that in a case under section 63, where it is necessary to 
search a bouse, a search warrant should be obtained beforehand. 

Appeal allowed and sentence reduced* 
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EBVISIONAL CEIMINAL. 


Before Mr, Justice Muhammad Bafiq, 

BMPEEOR V. BBiALA CHARAN ROY « 

Act Wo, XLY of 1860 (Indiafi Penal Codejf secfi&fis 406 and iOS-^Orimimi 
breach of trust — Water worhs inspector misappropriating water — Mmey 
realised as water tax not credited to the munidpality 

Wliere a mimioipal water works inspector, being the lessor of a house 
within municipal limits which he had sub-let, had such house connected with a 
municipal water main and accepted a yearly payment as water tax from his 
tenants, but neither informed the municipal hoard that the connection had been 
made nor credited to the board the money which he received as water tax 
from his tenants,' it was held that he was properly convicted under sections 
406 and 408 of the Indian Penal Code, whether or not he might have been 
punishable under the United Provinces Water Works Act, 1891. 

The facts of this case were as follows : — 

One Bimala Oharan Eoy was a water-works inspector in the 
service of the municipality of Oawnpore on Es. 140 per mensem. 
He rented two houses situated in one compound No. ff in mohalla 
Patkapur in the city of Cawnpore. He himself lived in the larger 
house and let the other house to two brothers Surendra Nath 
and Birendra Nath Banerji at a rent of Es. 3 per mensem. 
Water was laid on to the larger bouse, but not to the 
smaller one. The tenants of the smaller house wanted the water 
to be laid on to their house and spoke about it to the applicant. 
The latter tapped the principal main which ran on the east side 
of the compound No. f|- and connected it by means of an old pipe 
to the smaller house and to his garden on the west. The work was 
done under the orders of the applicant by the plumbers and fitters 
of the municipality, who were his subordinates. No report of the 
new connection was made to the municipality. The applicant 
represented to his tenants that the municipal tax for the two 
pipes, namely one in the smaller house, and the other in the 
gai^den, came to Es. 9, and that he and they, the tenants, should 
pay the tax in equal shares. The tenants agreed to the proposal 
of the applicant and paid him Es. 9 for two years. Some time 
in 1911 the applicant was either dismissed by the municipality 
or left their service. It was after the severance of his connection 
with the municipality that it was discovered that water was laid 

^Criminal Bevisiou 3jfo. 147 of 1913 imm an ord^ of Austin Kendall, 
Session^ Judge of Cawnpore, dated the 28 th of January# 1913, 
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on to the smaller house and the garden for which no tax had 
been paid to the municipality. After a careful investigation a pro- 
s^ution was started against the applicant which resulted in his con- 
viction under sections 406 and 408 of the Indian Penal Code, and on 
appeal his conviction and sentence were upheld by the Sessions 
Judge. Bimala Charan Roy applied in revision to the High Court. 

Mr. TF. Wallach, Babu Satya Ohandra Muker ji a,nd Babu 
Sited Prasad Ghose for the applicant. 

The Assistant Government Advocate (Mr. i2. Maloomson), for 
the Crown. 

Muhammad Rafiq J.— This is an application in revision under 
section 435 of the Criminal Procedure Code from an appellate 
order of the learned Sessions Judge of Cawnpore maintaining the 
convictions and sentences passed on the applicant under sections 
406 and 408 of the Indian Penal Code. The facts which led to 
the conviction of the appellant are as follows. The applicant 
Bimala Charan Roy was the water- works inspector in the service 
of the municipality of Cawnpore on Rs. 140 per mensem. He 
rented two houses situated in one compound No. in mohalla 
Patkapur in the city of Cawnpore. He himself lived in the 
larger house and let the other house to two brothers Surendra 
Nath and Birendra Nath Banerji at a rent of Rs. 3 per mensem. 
It seems that water was laid on to the larger house but not to the 
smaller one. The tenants of the smaller house wanted the water 
to be laid on to their house and spoke about it to the applicant. 
The latter tapped the principal main which ran on the east side 
of the compound No. fl and connected it by means of an old pipe 
to the smaller house and to his garden on the west. The work 
was done under the orders of the applicant by the plumbers and 
fitters of the municipality, who were his subordinates. No report 
of the new coimection was made to the municipality. The appli- 
cant represented to his tenants that the municipal tax for the 
two pipes, namely one in the smaller house, and the other in the 
garden, came to Rs. 9, and that he and they, the tenants, should 
pay the tax in equal shares. The tenants agreed to the proposal 
of the applicant and paid him Rs. 9 for two years. Some time 
in 1911 the applicant was either dismissed by the municipality 
oy left their seryice. It was after the severance of his coipaection 
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with the municipality that it was discovered that water was laid i9i3 
on to the smaller house and the garden, for which no tax had bkpbwjb 
been paid to the municipality. After a careful investigation a 
prosecution was started against the applicant which resulted in CeuuhBov. 
his conviction. The facts just related have been found by the 
two lower courts against the applicant. The learned counsel 
for the applicant has advanced two contention in support of the 
applicant that the offence dedudble from the facts found by the 
lower courts is one that falls under section 45 of the Water Works 
Act,oroneoftheft, or cheating. No offence under section 406, 
or 408 of the TndiaTi Penal Code, it is said, has been made out. 

I do not agree with the contention of the learned counsel for the 
applicant. The applicant was a member of the municipality at 
Cawnpore and one of his duties was to supervise and check the 
distribution of water from the municipal water-works. In other 
words he had dominion over the water belonging to the mumci- 
Tjality. He deliberately misappropriated that water for his own 
use and for the use of his tenants, for which he paid no tax and 

about which he laid no information to bis employers nor ob^ed 

permission for tapping the main. In thus misappropriatmg 
municipal water the applicant clearly committed the office 
described in section 408 of the Indian Penal Code. The conduct 

of the applicant in realizing money from his tenants on ac^unt 
of water tax and misappropriating that money to him^lf cle^lj 

falls under the offence described in section 406 of the Indian 
Penal Code. There was a distmet contract between himself an 
his tenants that the money which the latter were paymg ^ 
paid on account of water tax, and the applicant in keepi^ t^fc 
money committed criminal breach of trust. It n^y^ tl^ the 
offences of applicant may be punishable under the Water-Works 
AcTalso.but to does not vitiate the conviction under sections, 

406 and 408 of the Indian Penal Code. 

The second point urged on his behdf and urged with ^ea 
force is that he being a literate respectable man should not have 

been deelt so severely se he has been by the low® eonrt 

Ih, learned eonnsel for the applicant orgee stto^ly 

his client for the rednction of the sentence. I do not Ihmk ^ 

because the applicant is Uterate he should be dealt mth less 
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severely than an ignorant man. In facjt his position as a servant 
of the municipality and as a literate person calls for a more severe 
sentence than if he were an ignorant man unconnected with the 
mnnicipality. The application fails and is rejected. The appli- 
cant must surrender to his bail before the Magistrate. 

Application rejected. 

APPELLATE CIVIL. 


Before Mr. Justice Sir Harry Griffin and Mr. Justice CJiamier. 
GOBABDHAN DAS aitd othees (Defendants) v. HOEI LAL (Plaintiff) 
and LEKHA SINGH and othees (Defendants).* 

Act Ho. I of 1872 (Indian Evidence Act J, sections 69 and 70 — Evidence — Mort- 
gage— Broof of execution of mortgage — Mortgagors illiterate, and loth they and 
the attesting witnesses dead before suit brought. 

A mortgage deed was on the face of it executed in 1889 by three illiterate 
mortgagors, who affixed their marks, and was attested by more than two wit- 
nesses. At the time of the institution of a suit for sale thereon, all the execut- 
ants and the attesting witnesses were dead, and the evidence tendered in proof 
of the mortgage consisted of (1) the statement of a witness who professed to be 
acquainted with the handwriting of two of the attesting witnesses, (2) a deed of 
usufructuary mortgage executed by one of the executants of the mortgage in suit 
and by the representative of the two other executants, which referred to and 
recognized the genuineness of the mortgage in suit, and (3) a deed of sale execu- 
ted in 1902 by the representatives or some of the representatives of the execut- 
ants of the deed in suit, which 'recognized the genuineness of the usufrucuary 
mortgage mentioned above. 

Held that, having regard to sections 69 and 70 of the Indian Evidence Act, 
1872, this evidence was not sufficient to prove the mortgage in suit. 

This was suit for sale on a mortgage purporting to be executed 
in 1889 by three persons — Khushal Singh, Moti Singh and Baljit 
Singh. The executants, being * illiterate, had merely made their 
marks on the document. The deed was also attested by several 
witnesses. At the time of suit all the executants and the attest- 
ing witnesses were dead, and the evidence tendered in proof of 
the mortgage consisted of (1) the statement of a witness who 
professed to be acquainted with the handwritings of two of the 
attesting witnesses, (2) a deed of usufructuary mortgage executed 
by one of the executants of the mortgage in suit and by the 
repr^entative of the two other executants, which referred to and 

* Second Appeal No, 846 of 1912, from a decree of E. E. Taylor, District 
Judge of Bareilly, dated tbel4tb of March, 1912, confirming a decree of Baijnath 
Das, Officiating Subordinate Judge of Bareilly, dated the 8th of May, 1911. 
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recognized the gennmeness of the mortgage in suit, and (3) a de«i 19 x 3 
of sale executed in 1902 by the representatives or some of the 
representatives of the executants of the deed in suit, which 33 as 
recognized the genuineness of the usufrutuary mortgage mentioned Hobi 
above. Both the courts below accepted this evidence as sufficient 
to prove the mortgage and gave the plaintiff a decree accordingly. 

Some of the defendants appealed to the BQgh Court and contended 
that the lower court was wrong in holding that execution of the 
mortgage in suit had been proved within the meaning of section 69 
of the Indian Evidence Act, 1872. 

Babu Lain Mohan Banerji, for the appellants : — 

The mortgage-deed in suit has not been proved as required 
by section 68 and section 69 of the Evidence Act. There is no 
proof that the signatures of the executants are m their hand- 
writing. The provisions of section 69 are imperative and are 
not satisfied by proving a later deed of usufructuary mortgage 
in which the deed in suit has been recitoi. Secondly, some of the 
representatives in interest of the execui^nte of the deed in suit 
did not join in executing the usufructuary mortgage or the sale 
deed. They are, therefore, not bound by any admissions contained 
in those two documents. 

Mr. B. E. O’Conor j for the respondents 

The plaintiff produced the best evidence that could possibly 
be given under the circumstances in proof of the mortgage in suit. 

Section 69 does not say that direct evidence alone must be given 
in proof of the signature of the executant. Where direct evidence 
is not available, the execution may be proved by indirect evidence. 
Accordingly, proof of the later deed which recites the deed in suit 
is sufficient proof of the latter. The Indian law of evidence is 
founded on the English law. Section 69 should, therefore, be 
supplemented by the English rules of evidence which provide that 
in cases like the present the document can be proved by secondary 
evidence of handwriting, or by presumption or by any other evi- 
dence; Phipson: Evidence (5th Edition), page 494, Taylor. 
Evidence (9th Edition), page 1214. 

Babu LaLit Mohan Banerji, was not heard in reply. 

Griffix and OHAMifiR, JJ : — This appeal arises out of a suit 
brought by the r^pondent Hori I^l on a mortgage made in Ms 
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favour on the 22nd of November, 1889, by three persons, Khushal 
Singh, Moti Singh and Baljit Singh. Both the courts below have 
found that the mortgage in suit has been proved and have decreed the 
claim. This is a second appeal by some of the defendants, who 
contend, and have throughout contended, that the mortgage deed has 
not been proved. Other points are taken in the appeal to this Court. 
But, in the view we take of the question of the proof of the deed in 
suit, it is unnecessary to refer to them. The three executants of 
the deed, being unable to write, made their marks. All three 
of them and all the attesting witnesses to the deed died before 
this suit was brought. The evidence adduced to prove the docu- 
ment consists of (1) the statement of a witness named Lalta 
Prasad, who claimed to be acquainted with the hand-writing of 
two of the attesting witnesses, (2) a deed of usufructuary mortgage 
executed by one of the executants of the mortgage in suit and by 
the representative of the two other executants, which refers to and 
recognizes the genuineness of the mortgage in suit, and (3) a deed 
of sale executed in 1902 by the representatives or some of the 
representatives of the executants of the deed in suit, which recog- 
nizes the genuineness of the usufructuary mortgage mentioned 
above. This evidence leaves Jittle doubt in our mind that the 
mortgage in suit is genuine, and it has been accepted by both the 
courts below as sufl&cient. But it is contended that the evidence, 
other than the statement of the witness Lalta Prasad, is not evi- 
dence of the kind required by law. The appellants rely on sec- 
tion 69 of the Evidence Act, which provides that “ if no such 
attesting witness can be found, or if the document purports to 
have been executed m the United Kingdom, it must be proved 
that the attestation of one attesting witness, at least, is in his 
hand-writing, and that the signature of the person executing 
the document is in the hand-writing of that person,’' The evi- 
dence of Lalta Prasad proves that the attestation of two of 
the attesting witnesses is in their hand- writing. But it appears 
to us that the two deeds relied upon are not evidence that 
the signatures of the persons executing the document are in their 
hand-writing. It was contended on behalf of the plaintiff res- 
pondent that the usufructuary mortgage and the deed of sale 
prove indirectly that the signatures of the three executants are 
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in their hand-wiiting. Section 69 of the Evidence Act reproduce, 
SB regards att^ting witneses, part of a role of the English law. 
According to that law where a document is required by law to be 
attested one attesting witness at least must be called. But there 
are several exceptions to this rule, one being that if the attesting 
witnesses are dead, insane, out of the jurisdiction or cannot be 
found, secondary evidence of the execution may be given by proof 
of the hand-writing of the witnesses or, if this is 'not oMainaUej 
hy 'preswmjptive or any other available evidmce. (See the cases 
cited at page 494 of Phipson on Evidence, fifth edition ; and para- 
graph 1851 on page 1214 of the 9th edition of Taylor on Evi- 
dence). It is quite clear that in England it is recognized that 
there is a distinction between proof of the hand-writing of a 
person and presumptive or other evidence that a document has 
been executed. The Indian law does not in a case of this kind 
appear to allow a party to rely on presumptive or other evidence 
of execution, where he is unable to comply with the provisions of 
section 69, either as regards the attestation of the att^ting wit- 
nesses or as regards the signatures of the executants. In our 
opinion the evidence adduced by the plaintiff respondent in the 
present case, to prove the signatures of the deed in suit, does 
not comply with section 69 and we must, therefore, hold that the 
deed has not been proved. It was pointed out that one of the 
executants of the deed admitted execution by himself in one of 
the later deeds and section 70 was referred to, but that does not 
avail the plaintiff r^pondent, for it is not sufficient for his pur- 
pose to prove the admission of execution by only one |^ty to the 
document. It appears to be a hard case, but the plaintiff r^ 
pendent has himself to thank for the result. He deferred ins- 
tituting the suit until all the attesting witnesses had died, knowing 
that the executants, who could only make marks, had made their 
marks on the deed. In any case he had considerable difficulty 
in producing proper evidence of execution. We allow the app^, 
set aside the decrees of the courts below and dismiss the plaintiff’s 
claim with costs in all courts. 
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1913 Befiyre Sir Eenry Richards, Knight, Chief Justice, and Mr Justice Banerji, 

March, m, BASANT BIHABI GHOSHAL (Pbtitiohee) v. THE SBOBETABY OP 

STATE POE INDIA IN COUNCIL (Opposite paety) * 

Ciml Proeedure Code ^1908 J, order XX,rule2^JudgemenU^udgemmt writtm 
hy the Judge who heard the case after his transfer from the division and 
noufused hy his successor in office. 

A Judge may pronounce a judgement written but not pronounced by his pre- 
decessor in office, and this notwithstanding that at the time the judgement was 
written the Judge who wrote it had ceased to be the Judge of the court in which 
the case was tried. Satyendra Nath Ray Chaudhuri v. Kastura Kumati 
Qhatwcdin (1) followed. 

This was a claim for compensation under the Land Acquisition 
Act. The claimant had been allowed Rs. 7,900 out of a much larger 
sum demanded and appealed as to the balance. The only point 
in the case material for the purposes of this report was that the 
judgement had been written by the Judge who tried the case after 
he had made over charge as judge of the particular judicial division, 
and was pronounced by his successor in office. On these grounds 
it was contended in appeal that the judgement was invalid. 

Dr. Satish Chandra Banerji, for the appellant. 

Mr. A. K Byves, for the respondent. 

Richards, 0. J. and Banebji, J. — This appeal arises out of a 
suit under the Land Acquisition Act. The property in respect of 
which the claim arises is situate in Allahabad, not far from the 
Muir Central College, for which institution it was acquired. The 
appellant has been awarded the sum of Rs. 7,900. In his appeal 
he claims a further sum of Rs. 32,000. There can be no doubt that 
if the appellant was the absolute owner of the property in dispute 
or even if he had a permanent interest therein subject only to the 
payment of Rs. 48-8-0 per annum to Government, he would be 
entitled to a considerably larger sum than has been awarded to 
him by the court below. We have considered the evidence, and we 
entirely agree with the court below that the appellant has not shown 
that he had any permanent interest in the plot. In our opinion his 
tenure amounted to no more than a tenancy from year to year. 

We have been referred to Baha Kwmari Bebi y. Behari 
Lai Sen (2), Uganda Lai Goswami v. Atarmani JDasee iZ), 

^ Eirst Apjpeal No. 388 of 1911 from decree of B. 0. Tute, officiating District 
Judge of A Uababad, dated the 9tli of September, 1911, 
fl) (1908) L L. B., 35 Calc., 756. (2} (1907) I. L. R., 34 Calc., 902. 

(3) (1908) I L.R., 35 Calc., 763. 
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Ifpmdra KrUhrm Mandal ¥. IswwM Khan Mahmned^ (1) and 
Wilratan Manual ¥. IsmaU Khan Mahomed (2). All these 
cas^^ were decided upon their own facts and circumstance and are 
quite different from the present case. 

In the ¥iew we take of the nature of the appellant’s tenure, we 
cannot say that the compeiBation awarded him by the court below 
was erroneous. It has been contended that the judgement of the 
court below and the decree founded thereon are bad because the 
Judgement was written by Mr. Tute after he had ceased to be the 
District Judge of Allahabad. The judgement, no doubt, was so 
written and it was delivered by his successor. We think the mere 
fact^that Mr. Tute had ceased to be the District Judge, when he wrote 
the judgement, is not sufficient to vitiate the judgement Order 
XX, rule 2, provides that a Judge may pronounce a judgement 
written but not pronounced by his predecessor. In the Full Bench 
case of Satyendra Nath Bay Qhavdhuri v. Kastura Kumari 
Ghatwalin (3) the Calcutta High Court held that a judgement 
written ten months after the Judge had ceased to have jurii^iction 
in the particular division was good and fulfilled the conditions of the 
corresponding section of the Code of Civil Procedure then in force. 

It has been further argued that the award is without jurisdiction, 
because Government claimed an interest in the property as well 
as the appellant. We do not think that there is any force in this 
contention. It can hardly be said that if land was in the occupa- 
tion of a lessee under a lease from Government for fifty years, ten 
years of which had expired when the property was wanted for 
some public purpose, the property could not be acquired upon pay- 
ment of compensation to the lessee for his interest in the unexpired 
term. If this be so, there is no difference in principle in the pre- 
sent case. If the appellant’s interest is that of a tenant from year 
to year, he is entitled dio compensation for the period that could 
elapse before he could be turned out and also for reasonable com- 
peiBation for the buildings which are situate on the land. 

In our opinion the appeal fails, and we accordingly dismi® it 
with costs. 

Appeal dismimd. 

' (1) (1904) , I. ' n. B., S2 Calc., 41. (2) (1904) n b. B., 32 CNb,, SI. 

(3) (1908) n Ii. E., 3a Calc., fSS. 
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JBefcfT^ MTm Juitic6 Sif‘ Ghifflfti cmd Mf , JusUc6 Eyves, 

AprU, 1. WALIBAD KHAN akd othees (Ecaietiefs) t?. JANAK SIHOH 

— (Defehdant) * 

Aei Wb. IX of 1872 (Indian Cmtract Act)^sect%m 

vendee syhseguently dis^possessed by third jaarty-^Bight of vendee to recover 
^urcJmse rmmy from vendor. 

Where certain zamindari property was sold to persons who were minors at 
the time of sale, and the purchasers were subsequently ousted on suit by third 
parties, it was held that the purchasers were at any rate entitled to recover from 

the vendors the sum which they had paid as purchase money. Mir Sarwarjan 

V. Fdkhruddin Mahomed Ghowdhuri (1) and Mohori Bibee v. Dharmodas Q-hose 
(2) distingTiished. 

The facts of this case were as follows : — 

The respondent sold certain zamindari property to the plain- 
tiflfe appellants and received Es. 800, the sale price. The vendees 
were minors at the time. At the date of the sale, the respondent 
had no subsisting title to the property. The true owners of the 
property brought a suit for cancellation of the sale deed and for 
recovery of possession. The suit was decreed, and the property 
thus passed out of the plaintiffs' possession. The plaintiffs then 
brought the present suit against the respondent for refund, under 
the terms of the sale-deed and also under the law," ofKs. 800, 
together with interest, and for the costs incurred by them in 
defending the former suit. The Munsif decreed the suit in full, 
except for a reduction of the amount claimed as interest. On 
appeal the District Judge, holding that the sale transaction 
was void on account of the vendees' minority, dismissed the 
suit entirely. The plaintiffs appealed to the High Court. 

Dr. Bwendra Nath Sen, for the appellants : — 

The lower appellate court has dismissed the suit on the autho- 
^ ^ rity of the ruling in Mir Sarwarjan v. Fahhruddin Mahomed 

Ohowdhuri (1), That case is distinguishable. There, the suit was 
for specific performance of the contract to sell. Here the sale 
had taken place, consideration had passed and possession had been 
delivered. The contract has been executed and the matter has 
passed beyond the domain of mere agreement. There is a funda- 
mental distinction between a contract and a conveyance, and the 

•Second Appeal No. 764 of 1912 from a decree of H. B. L. P. Bupernex, 
Bifitrict Judge of Barrukbabad, dat^ the 15 th of March, 1912, reversing a decree 
of J otindra Mohan Basu, Munsif, dated the 2nd of Sept ember, 1911. 

(1) (1911) 9 A.L. J.,33 ; L. R., 39 (2) (1903) I.L. B., SaQalc., 539. 

I,A„l;I,L,R.,39CaIc.,232, 
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righfe of parties to tlie two feransactio.asare quite cJiffereBt ; RuMM i9is 
Lai T. Earn Narain (1). A transfer in favour of a minor was ' 
upheld in the case of Meghan Bvhe v, Eran 8m^h (2). In that 
case, no doubt, the minor was not the sole mortgagee ; but he was lam kmm. 
at least one of the mortgagees. After the sale had taken place 
the plaintiflfe were deprived of the property by reason of defect 
in their vendor’s title. They are entitled to refund by the vendor 
of the purchase money. I rely on the principle of the ruling in 
DaMaram Oomndbhai v. Vinayak Balhruhm (3). The pkintife 
are seeking a refund of the purchase money, not on the ground ' 
that they were minors at the date of the sale, but on the ground 
that the purchased property has passed out of their hands through 
the fault of their vendor. The vendor fraudulently represent*^ 
himself to be the owner of the property to which he had no sub- 
sisting title. He cannot be allowed to take advantage of his own 
fraud. Therefore, apart from the warranty of title contained 
in the sale-deed, the plaintiflfe are entitled to a refund on grounds 
of equity. 

Mwosloi O'ldmri Lal^mtii him BshuSalyaGImifidraMuk&rji),: 
for the r^pondent 

The suit is based on a covenant of title contained in the sale 
deed. The ground of the suit is either this express contract or an 
implied contract of covenant of title. The plaintiSs were minors 
when this contract was made and the question is whether they can 
enforce it. As has been laid laid down in the case of Mohori Bibee 
Y.Bharmodas Qhose (4), a contract with a minor is absolutely 
void and unenforceable. Even if it be that the minora 

were represented by a guardian during the negotiation relating 
■to the sale, still, under the ruling of the Privy Council in 9 A L. 

J., cited above, the minors cannot enforce the contract. Then, a 
sale necessarily involves the idea of a contr^t It presupposes a 
previous mutual agreement and consequently a sale to a minor is , 
void; Famkoti Narayawi Ohdti v. I^alin^a Chetty (5). As 
to the contention that the respondent’s minuet amounted to a 
fraud, there was neither any allegation of fraud nor have the . 

(1) (1912) III. H.. 34 (3) (i90S)LIi.B„aBiMa.,181. ^ 

(2) (i) 

(5) (1900) 19M.I*. 


THE INDIAN LAW BEPOETS; 


6i3 


Waiibad 
. Ehak 

V. 

JAkaeSikgh. 


372 


[VOL. XXXV. 


courts arrived at any finding on this point. The suit is not based 
on tort but upon the agreement in the sale deed. 

Dr. S'iLTeTidTct Nouth S&'tI) replied. 

Geifein and Eyves, JJ : — On the 17 th of November, 1905, the 
defendant Janak Singh sold certain zamindari property to the 
plaintife, who were then minors. On a suit by third parties the 
the plaintiffs were dispossessed. The plaintiffs, having been 
unable to obtaia a refund of the purchase money from the defend- 
ant, brought this suit for its recovery and also for the costs 
incurred m the litigation with the third parties. In defence it was 
pleaded, iTiter alia, that the contract was null and void, the plain- 
tiflfe having been minors at the date of the execution of the sale 
deed. The first court decreed the suit in part, namely, for the 
principal of the sale consideration Es. 800 ; Es. 119 in respect of 
the costs in the former litigation, and Es. 260 as interest on the 
purchase money at 8 annas per cent, per mensem. The defend- 
ant appealed, eight grounds being taken in the memorandum of 
appeal. The lower appellate court disposed of the appeal on one 
ground only. In the opinion of that court the case was concluded 
by the decision of their Lordships of the Privy Council in Mir 
Sarwarjan v. Falchruddin Mahomed Ghowdhuri (1). We think 
it desirable to set out exactly what was decided by their Lordships 
in that case, inasmuch as the report of the case, as it appears in 
the Allahabad Law Journal, is not quite correct (2). Their Lord- 
ships state : — “ Without some authority their Lordships are 
unable to accept the view of the learned Judges of the Division 
Bench that there is no difference between the position and powers 
of a manager and those of a guardian. They are^ however, of 
opinion that it is not within the competence of a manager of a 
minor's estate or within the competence of guardian of a minor 
to bind the minor or the mi nor' s estate by a contract for the pur- 
chase of immovable pr operty, and they are further of opinion that 
as the minor in the pr^ent case was not bound by the contract 
there was no mutuality, and that the minor, who has now reached 
his majority, cannot obtain specific performance of the contract." 
The lower appellate court dismissed the plaintiffs' suit. The 
(1911) l4.R.,B9 LA., 1 ;9 A. li. J., (2) But cf. errata slip attached to 

(36) ; L L. R., 39 Oalo., 232. A. L, f , No. 19 of 1911-Ed.), 
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plaintiffs come here in swond appeal. Various grounds have been 
pressed before ns. It appears to ns that the decision of the Privj 
Oonhcil, referred to above, and the decision in Mohori Bihee v. 
JDTiarmodm GJwse (1) do not snpport the decision arrived by 
the conrt below. In the latter case it was d^ided that a money* 
lender, who had advanced money to a minor on the s^nrity of a 
mortgage, conld not enforce the mortgage against the minor, and 
their Lordships held^that justice did not require an order for the 
return of the money advanced to him with full knowledge of his 
infancy. We must draw a distinction between the facts which 
were before their Lordships in Mir Sommrjam v. Fakhrtoddin 
Mahomed Ohowdhuri (2) and the facts of the present case. In the 
case before their Lordships, they had to deal with an agreement 
to sell. Here we have before us a contract which has been escecu- 
ted. The sale has actually taken place. The plaintiffs have paid 
the consideration money. They obtained possession of the property, 
but were subsequently dispossessed. It cannot be said tha^, in 
the altered state of a&irs which has arisen since the deed of sale, 
the plaintiflfe have not acquired a good cause of action for recovery 
of the purchase money. So far as the case has been argued before 
us, we are unable to see any reason why the plaintiffs should be 
debarred from recovering from the defendant the purchase money 
which the latter received from, them as consideration for the 
property to which, it has been found, he had no title. It would, 
it appears to us, be highly inequitable to allow the defendant to 
retain the plaintiffs’ money in his po^^sion, and to hold that the 
plaintiffs could not recover from the defendant simply because 
they happened to be minors at the date of the sala It is quite 
possible that the transaction might have been of such a nature 
that the defendant made himself liable under the criminal law for 
cheating, and it would be strange indeed that a vendor, wlio might 
have been held guilty of an offence of cheating, should not be held 
liable to refund to the plaintiffs the money out of which they have 
been defrauded. The court below decided the case on a prelimi- 
nary point, and, as we are unable to agr^ with the decision, we 
:allow,ibis'„appeal, set aside the decree of the lower appellate court 
and remand the case to that court with directions to readmit the 
(1) (1903) I. L. R,, 30 CMo., 539. (2) (1911) 9 A. I*. J., 33 ; H R, SSL A., 1; 

■ 1.1^ CMS., m 
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1013 appeal to its original number in the register and dispose of it 
w tT.Trnn ~ according to law. Costs of this appeal will be costs in the cause. 

Kbuj Appeal decreed and came remanded. 

Jahak SmGH. 

1913 EEYISIONAL GEIMINAL 

IprU^ 13 . ' 

Before Mr Justice Byves. 

EMPEEOE V. AZMAT SHAH KHAN othbes.* 

Oritnifidl Procedure Code, secHofis 517 and 5^(!^Ajgjpeal‘~^urisdictiofi~^ Power 
of q^ellate court to 'pass orders regarding property in retpeot of which an 
offence has heen committed 

Beld that section 520 of the Code of Oriminal Procedure gives to an appellate 
court the same power as the court which originally tried a case to pass orders 
under section 517 of the Oode. Bcdoram Gogai v Ghintaram Kohta (1) followed. 
In re DevidM Durgaprasad (2) distinguished. 

In this case two persons named Azmat Shah and Krishnanand 
were given licences ta manufacture hatha (catechu) in a village 
and both of them put down pits for that purpose. There was 
a dispute between the two as regards the hatha manufactured, 
and Azmat Shah forcibly took possession of it from Krishnanand 
and in doing so caused wrongful restraint to certain persons who 
were opposed to his doing so. Azmat Shah and some others were 
convicted by the court of Assistant Sessions Judge of Bareilly 
and seutenced to three years’ rigorous imprisonment each. On 
appeal to the Court of the Sessions Judge the conviction was upheld 
but the sentences passed were reduced. The appellate court 
further ordered that as it was not satisfied that the whole of the 
* recovered was that taken from Krishnanand, the parties 

were to be left to establish their claims to it in the Civil Court. 
The accused applied to the High Court in revision. 

Mr. (7. jRoss Alston, for the applicants. 

The Assistant Government Advocate (Mr. K Malcomson), for 
the Crown ; Mr. A. E. 0. EamiUon, for the opposite party. 

Eyvis, J On the facts found in this case I cannot interfere ' 
with the conviction. But I think that the sentence, even as 
modified by the learned Sessions Judge, is under the circumstances 
of the case unnec^sarily se vere. I accordingly maintain the 

♦Orimiiial Beviaioa No. 192 of 1913 from an order of H. N. Wriglit, 
S^siona Judge of Bareilly, dated tlie lOtli of February, 1913 . 

(1) (1904) 9 0. W,N.,549. P) (1897) 1. L. B., 22 Born,, 844. 
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conviction, but reduce the sentence on Azmat Simb to one of six 
months' rigorous imprisonment and on Abdul Hakim, Najibnllah, 
Asghar Hu^in, WaMdyar Khan, and Abdulla to one of three 
months' rigorous imprisonment each. ' 

Mr. Hamilton has argued that the concluding words of the 
appellate court’s order are vMra vires. The learned S^sions 
Judge says : — ‘‘lam not satisfied* that the whole of the h30m 
(catechu) recovered was that taken from Krishnanand and the 
parties will be left to establish their claim to it in the Civil Court.” 
It is argued that under section 517 of the Criminal Procedure Code 
the only court that could pass orders under that section was the 
court trying the case, and reliance is placed on In re Bmndin 
Burgaprasad (1). This decision, however, was passed before the 
pr^ent Code of Criminal Procedure came into force. It seems to 
me that section 520 gives an appellate court full power to pass such 
an order. The same view was taken by the Calcutta High Court 
in Baloram Gogai v. Ohintaram Kokta (2). 

Applicatiem rejected. 


1013 
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Before Mr* Justice TudMl. 

EMPEROR u. HANHA MAL.« 

Act (Local) No. I of 1900 (United Prooinees MunidpalUies Act), secUon 88— 3913 

Municipal Board — Power of Bmrd to order demolition of structure omr^ AprU, 11. 
hanging apvMic road^Compensaiion — Offer to pay compensation not a 
condition precedent to order for demolition. 

The owner of a house to which was attached a balcony oYerhanging a public 
road repaired the balcony, which had become dilapidated, and made it eervioe- 
able, but without obtaining the permission of the Municipal B(»rd thaceto. 

The hoard thereupon issued notice to hous^-ownec undo: secticH 88 d 
the MunicipaHti^ Act, 1900, to remove the balmny, and, in default <«npliaiK», 
prosecuted him. 

Seld that the hoard had power, under section 88, clause (S) of the said Act, 
to order the removal of the balcony wiihous assiginlng any reason, and that it 
was not necessary for the board, in the case of a notice issued under section 88 , 
to tender or express its willingness to pay compensation in respecl of the 
structure the demolition of which was ordered. 

OPhe facts of this case were as follows:* — 

One Naima Mai was the owner of a house in the town of 
Hathras. There was a balcony attached to this house overhanging a 

« Criminal Revision No. 804 of 1912 from an order of Muhammad Hur-ul- 
Hasan Khan, Magistrate, first da^ of Aligarh, dated the llth of Jui^ 1912. 

(1) (189T) I. L. B., 22 Bonn, 844, (1904) 9 C. W. N., 549. 
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public road. It fell into disrepair and the applicant reconstructed 
it and made it serviceable. He also had a privy in this house' the 
upper portion of the screening wall of which fell down. He accord- 
ingly rebuilt this wall so as to screen the privy from the public gaze. 
He acted, in both instances, without any sanction from the Munici- 
pal Board, On the 22nd of July, 1911, the Board issued a notice 
to the applicant, as the heading of the notice shows, under section 
91, clause (1), and section 88 of the Municipalities Act, and ordered 
him to remove both the privy and the verandah. He did not 
comply with the order, and was prosecuted and convicted of an 
offence under section 147 of the Municipalities Act, and has been 
fined Rs. 20. In the meantime he also brought a civil suit for a 
declaration that the notice issued by the Municipal Board was 
ultra mres and that he was not bound by it. The suit partly 
succeeded and partly failed. In so far as the notice under section 
91 is concerned, which relates to the privy, the suit was decreed. 
In so far as the balcony was concerned, the suit was dismissed. 

Against his conviction and sentence Nanna Mai applied in 
revision to the High Court. 

Babu Piari Lai Bauer ji, fot the appellant. 

The Assistant Government Advocate (Mr. JR. Malcomson\ for 
the Crown. 


Tudball, J; — The facts out of which this revision has arisen 
are as follows. The applicant is the owner of a house in the town of 
Hathras. There was a balcony attached to this house overhanging 
a public road. It fell into disrepair and the applicant reconstructed 
it and made it serviceable. He also had a privy in this house, the 
upper portion of the screening wall of which fell down. He 
accordingly rebuilt this wall so as to screen the privy from the 
public gaze. He acted, in both instances, without any sanction 
from the Municipal Board. On the 22nd of July, 1911, the Board 
issued a notice to the applicant, as the heading of the notice shows, 
under section 91, clause (1), and section 88 of the Municipalities 
Act and ordered him to remove both the privy and the balcony. 
He did not comply with the order and was prosecuted and 
convicted of an offence under section 147 of the Municipalities Act 
and has been fined Rs. 20. In. the meantime he also brought a civil 
suit for a declaration that the notice issued by the Municipal Board 
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%MT(3f v4t68 and that bo not bound by it. TLo suit j»rtly 
succeeded and partly failed. In so far as the notice under s^stion 
91 is concerned, which relates to the privy, the suit was decreed. 
In so far as the balcony was concerned the suit was dismissed. 
The question now before me is whether the applicant should havej 
been found guilty of an offence under section 147 of the Act. 

Taking first the case of the privy, it is quite clear that section 
91, clause (1) or (2), could not apply to the facts of the present 
case. Under clause (1) the notice contemplate is one requiring 
the owner or occupier of any building or land to repair, alter, 
cleanse, disinfect or put in good order or to close any drain, privy 
or cess-pooL Clause (2) of the section relates really to a new privy 
built without permission or contrary to directions or regulations or 
the provisions of the Act or the rebuilding of any privy which the 
Board had ordered to be demolished or closed or not to be made. 
It is, therefore, quite clear that section 91 has really no applica- 
tion to the facts of this case and has wrongly been applied by the 
Board. 

As regards the balcony, section 88 is the section under which 
the Board issued the notice. It must also be noted here thai the 
Board took no action under section 87 of the Act. The notice 
was issued under section 88. Clause (1) of that section lays down 
that it shall not be lawful without the written permission of the 
Board to add to or place against or in front of any building any 
projection or structure overhanging, projecting into or encroaching 
on any street. Clause (2) then gom on to say that the Board may, 
by notice, require the owner or occupier of any building to remove 
or alter any projection or structure. To this clause there was a 
proviso that in the case of any such projection which was lawfully 
in existence at the commencement of the Act, the Board shall 
make reasonable compensation for any damage caused by the 
removal There is nothing iu the section limitiag the right of 
the Board to issue the notice contemplated in clause (2) to cases 
in which the structure is dangerous to the public or imanitary or 
to cases of a similar nature. Apparently the Board has unlimited 
power, without assigning any reason, to issue the notice conteni* 
plated in clause (2). The proviso merely lays down that in cer^ 
the* Board shall compensate the owner of the structure. 
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It is urged on behalf of the applicant that the Board should, in its 
notice, either tender compensation or at least express its willingness 
to pay compensation. It seems to me impossible to hold that the 
Board must do this. It is only in cases of projections lawfully in 
existence at the commencement of the Act that the Board is bound 
to pay compensation. It might be, in a special case, that the Board 
denied that the structure was one such as to entitle the owner to 
the compensation mentioned in the proviso. It would be absurd to 
hold that the Board in such a case could not order the removal of 
a structure until the question of compensation had been settled. 
In the circumstances of the present case it was the duty of the 
present applicant to comply with the order of the Board, at the 
same time putting forward his claim for compensation. If the Board 
wrongly refused to pay what was due to him it would have been 
open to him to recover the amount in a legal manner. Under the 
notice issued, therefore, in so far as the balcony was concerned, 
the present applicant was wrong in not complying with the order. 
He has, therefore, been guilty of an offence under section 147 of 
the Act, and the conviction was according to law. The application, 
therefore, fails and is rejected, 

Applicaiion rejected. 


APPELLATE CIVIL. 


Before Mr, Justice Byves and Mr, Justice Lyle, 

ABDUL AHAD akd othjibs (Plaintiffs) v, MAHTAB BIBI and othbbs 
(Defendants.)* 

Act Ifo, IX of 1908 (Indian Limitation Act), section 20 — Limitation — Interest — 
Payment of part of interest due — Suit for foreclosure. 

The word “ interest ” in section 20 of the Limitation Act means interest or 
any part of the interest dm,%KaUu y, Balki (1) and Anwar Husain y. Lalmir 
(2) distinguished. 

This was a suit for foreclosure of a mortgage, dated the 4th 
of December, 1874. The mortgagee was in possession and received 
periodically profits in part satisfaction of the interest agreed upon 
in the deed. The court of first instance held that these payments 

* Second Appeal No. lOTO of 1912 from ‘'a decree of Sri Lai, District Judge 
of Ghazipur, dated the Both of 'April, 1912, reversing a decree of Kashi Nath, 
Munsif of Saidpur, dated the 19th of^Pebruary, 1912. 

(1) <1896) I, L. B., 18 AH., 1295.^ (2) (19QB) L^L. E., 26 AH., 167. 
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extended tlbe period of limitation, applying the second paragraph 
of section 20 of the Indian Limitation Act, 1908. On appal the 
District Judge came to the conclusion that the word inter^t ” 
in section 20 meant the whole of the interest due on a debt, and 
that, therefore, as only part of the inter^t was paid on any prti- 
cnlar date, section 20 could not be prayed in aid. The suit was 
accordingly dismissed as barred by limitation. The plaintiffs 
appealed to the High Court. 

Maulvi Muhammad Bahmat-vllahy for the appellanfe. 

Maulvi Muhammad lahaq^ for the respondente. 

Eytes and Lyle, JJ : — The only pint in this case is as te 
whether the suit is barred by limitation. The suit is one for 
foreclosure of a mortgage, dated the 4th of December, 1874. The 
mortgagee was in possession and receive periodically profits in 
part satisfaction of the interest agreed upn in the deed. The 
first court held that these payments extended the priod of limit- 
ation, applying the second pragraph of sajtion 20 of the Indian 
Limitation Act. On appeal, the learned District Judge came to 
the conclusion that the word interest’" in s^tion 20 means the 
whole of the interest due on a debt and that, therefore, as only 
prt of the interest was paid on any particular date, held that 
section 20 had no application, and dismissed the suit as barred by 
limitation. In our opinion " interest ” m that section means the 
interest or any prt of the interest due, and we agree with the first 
court that the suit is not barred by limitation. The ruling to 
which we have been referred [KaMu v. SalM (1) Anumr Emain 
V. Lalmir Khan (2)] are cases of redemption of a mortgage. The 
latter case expressly distinguishes a suit for redemption from a 
suit brought by a mortgagee to enforce his remedy. We, there- 
fore, allow the appeal, and, setting aside the decree of the lower 
appellate court, remand the appal to that court with directions to 
readmit it on its original number in the register and dispse of 
the remaining issues according to law. The costs of this appal 
will be coste in the cause. 
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Appeal decreed and cause remanded* 
(1) (18%) I. Ii. B., 18 AU., m. (2) (1903) L L. B., 26 AU., 167. 
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JBsfa^ e Justice Byms and Mr, Justice Lyle. 

AGHHAIBAE SINGH, ahd others (Plaihtipps) v. RAM SABXJF SAHU, 

AKD OTHERS (DePBITDAKTS.)* 

Mndu Law— Joint Eindu, family^Wxeeution of decree— -Power of manag- 
ing 'inember to miter up satisfaction of decree on behalf of the family. 

Held that the managing member of a joint Hindu family can execute 
decrees on behalf of the family, and can receive payment and give good receipts 
on behalf of the family, which wiU be binding on the family, Eori Lai v. 
Murnnan Kunwar (1) followed. Ganga Dayal v. Mafii Bam (2) distin- 
guished. 

The facts of this case were as follows : — 

On the 9th of October, 1890, Bisheshar Sahu, father of defen- 
dants Nos. 1, 2 and 3, got a decree against one Bhawani Din for 
sale of certain shares in certain properties. Bhawani Din (after 
the decree had been passed) sold the property to the plaintiffs and 
left Es. 770, the amount due on the above decree, in the plaintiffs’ 
hands for payment to the decree-holder. 

Bisheshar died in 1892, leaving three sons Ram Sarup, Beni 
Madho and Chunni. Ram Sarup the eldest son, defendant No. 
1, applied for execution of the decree, in 1893, and again in 1896. 
Both applications were struck off for want of prosecution, the 
second on the 31st of March, 1897^ on which date the decretal 
money was paid to Ram Sarup, and he applied, under section 258 
of the Civil Procedure Code of 1882, and the full satisfaction of the 
decree was accordingly certified. After this, 13 years passed, and 
then Beni Madho and Chunni, brothers of Ram Sarup, defendants 2 
and 3, applied to execute the same decree by sale of the property. 
They did not make ihe plaintiffs parties to these execution 
proceedings, but brought on the record Somai Ahir, defendant No. 
4, as representative of Bhawani Din, judgement-debtor. Somai 
Ahir made an objection that the application was time-barred and 
that the decree had been satisfied. The plaintiffs also put in an 
application to the same effect, but it was rejected. Somai Ahir's 
objection was also dismissed, without the court going into the 
question as to whether the decree had been satisfied, and the pro- 
perty was ordered to be sold. 

* Smoud Appeal No. 1114 of 1912 from a decree of E. D. Simpson, District 
Judge of Gorakhpur, dated the 17 th dE June, 1912, reversing a decree of Xesri 
Narain Ohand, Munsif of Bansgaon, dated the 30th of April, 1912. 

(1) (1912) I L K., 34 AH., 549, (2) (1909) I. Ii, R, 81 All, 156. 
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Tiie plaintiff* then brought the pr^ent suit for a decilaration 
that the property conld not be sold in execution of the decree. 
The Mnnsiff held : — 

(1) that the defendants 1, 2 and 3 formed a joint Hindu family 
and Ram Sartip defendant No. 1 was the manager ; 

(2) that the entire joint family was as much benefited by the 
realization of the decretal amount as defendant No. 1 ; 

(3) that it was neither proved nor alleged that defendant No. 1 
misappropriated the sum ; 

(4) that there had been collusion between the decree-holders 
and the judgement-debtor ; 

(5) that defendants 2 and 3 were 33 and 25 years of age r^- 
peciively. Tne application for execution made in I910j was made 
three years after their attaining majority. 

He accordingly decreed the suit. 

On appeal, the District Judge observed: — ‘*Tiiere is no ques- 
tion of fact but there are several difficult points of law,” and he 
found as follows : — 

(1) that the payment to Ram &rup did not discharge the 
decree ; 

(2) that section 47 of the Civil Procedure Code barred the 
suit ; 

(3) that the decision of the question of limitation was barred 
by the principle of 7^es judicata ; 

(4) that the decision of the Munsif, dated the 30th of May, 
1911, was binding on the plaintiflfe. 

He therefore reversed the Munsif s decision and dianissed ihe 
suit. Tiie plaintiffs appealed to the High Court. 

Mimshi Iswar Saran, on behalf of the plaintiffs appellants, 
submitted that- the position of the manager of a joint Hindu family 
was peculiar and he enjoyed extensive rights. He represented 
the entire family in transactions with the outside world. He could 
make and receive payments on behalf of the whole family. He 
relied on the Full Bench case of SoH Lai v. Munmau Kwrimr 
(1). He contended that section 47 of the Code of Civil Proc^ure 
did not bar the suit as the decree had been fully satisfied. He 
referred to Ear Prasad v, Shea Bam (2). He further subiffittrf 
(1) (wm L E B,,. m m , m ^ ^ 
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that, according to section 47, the court had full discretion to treat 
the plaint as an application in execution. As regards the ques- 
tions of limitation and res judicatco, he contended that no order 
passed in any proceedings to which the plaintiffs were no parties, 
against the original judgement-debtor, would be binding on his 
clients, as the original judgement-debtor’s interest in the matter 
completely ceased after the sale to the plaintiffs and the latter 
could not be said to be the representatives of the former. 

Babu Sarat Chandra ChavMri, (for Dr. Satish Chandra 
Banerji) for the respondents, contended that the District Judge 
had not distinctly found that Earn Sarup was the manager of the 
family. He pressed for a finding on the point. If Earn Sarup 
was not the manager, he could not give a valid discharge without 
the concurrence of his other brothers. He submitted that the 
discretion mentioned in section 47 of the Civil Procedure Code 
could only be exercised in favour of a decree-holder who instituted 
the suit. He further submitted that all orders passed against the 
original judgement-debtors were binding on the appellants as they 
purchased the property after the decree. He referred to section 
52 of the Transfer of Property Act. He also relied on Oanga 
Dayal v. Mani Bam (1) and Bhagwanta v. Sukhi (2). 

Munshi Iswar Saran was heard in reply. 

Eyves and Lyle JJ Bisheshar Sahu, father of defendants 
Nos. 1 to 3, obtained a decree for sale on a mortgage of certain pro- 
perty on the 9th of October, 1890. Bhawani Din, the mortgagor, 
judgement-debtor, after the decree, sold his equity of redemption 
to the plaintiff and left Es. 770 with him out of the consideration 
money to pay off the mortgage decree. Bisheshar Sahu died, leaving 
three sons, namely, Earn Sarup, Beni Madho and Chunni. Earn 
Sarup was an adult and the two younger brothers were minors. 
After two infructuous applications to execute the decree, the 
plaintiff paid off the amount of the mortgage to Earn Sarup, and 
Earn Sarup applied, under section 258 of the old Civil Procedure 
Code, to have the satisfaction of the decree certified by the court, 
and this was done on the 31st of March, 1897. 

Thirteen years afterwards Beni Madho and Chunni applied to 
execute the same decree by sale of the property. The plaintiff, 

(1) (1909) I. L. R., 31 AH., 1S6. (2) (1899) I Ii. R., 22 All, 33 (46). 
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who alone had any interest in the property^ wm not made a |»rty 
to these proceedings. 

One Somai Ahir was brought on the record as a legal repre- 
sentative of Bhawani Din, the mortgagor judgement-debtor. The 
court executing the [decree found that Beni Madho and Chunni 
had made their application within three years of attaining majo- 
rity, and ordered the property to be sold, and sent the papers to 
the Collector for compliance. When the sale notification was 
issued, the plaintiff first became aware of what had been done. 
He applied to the Collector, objecting to the sale on the ground 
that the decree had been already executed ; his application, how- 
ever, was dismissed, on the ground that he was no party to the 
decree. Hence this suit. 

The Munsif found (1) that the three brothers, Earn Sarup, 
Beni Madho and Chunni, formed a joint Hindu family and that 
Bam Sarup was the manager, (2) that the joint family was bene- 
fited by the payment of the mortgage money, (3) that it was 
neither alleged nor proved that Earn Sarup had misappropriated 
the money. He also held that Earn Sarup, as manager of the 
family, was legally entitled to accept payment and enter satisfac- 
tion of the decree, and that his act bound the joiat family. He 
decreed the suit. 

On appeal before the learned District Judge no question of 
fact was raised. Various legal pleas were taken, only one of 
which, however, is now in qu^tion in this appeal, and that is, 
whether the managing member of a joint Hindu family can have 
satisfaction of a decree recorded, so as to bind the other membera 
of the joint family. The learned Judge says : — accept the 
finding of the lower court that Earn Sarup and defendants Nos, 2 
and 3 were members of a joint Hindu family. The lower court 
has found that the head of Hindu family can enter satisfaction of a 
decree against himself and other members of the family. I am unable 
to agree.” .This decision of the learned District Judge was given 
on the 17th of June, 1912, ie., before the judgement of the Full 
Bench in Mori Lai v. Munifuan Kunwar (1) had been published. 

It sebms to as that that decision concludes the question and m 
full authority for holding that the managing member of a joint 
(1) (1912) L Li a, AIL, §4^. 
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Hin du faioily can Bsecnte decrees, on behalf of the family, and can 

receipe payment and give good receipts, on behalf of the family, 

BnrQH which are binding on the family. It is argued before us that the 
BamSaetjp ttir®® brothers were joint decree-holders and that satisfaction 
Smu. entered by one could not bind the others, and reliance was placed 
on the case of Gci'ifigcb DdyoZ v. M<mi% JRclWj (1). That case was 
decided before the Full Bench case, and in any event is distinguish- 
able from the present case, because it is stated, on page 160 of the 
report It is further argued in the present case that plaintiff 
No. 1 must be deemed to be the managing member of the family, 
who would have a right to give a discharge. The powers of the 
manager of a Hindu family are undoubtedly very extensive, but 
there is nothing in the present case to show that the plaintiff 
No. 1 ever acted as the manager.'’ 

It is conceded by the learned vakil for the respondent, that if 
in our opinion the lower court has come to a definite finding that 
Ram Sarup was the managing member of the family then the 
reasons given by the learned District Judge for dismissing the suit 
could not be supported, and this is obviously so, for if Ram Sarup 
was the manager of the family and as such received payment in 
full of the decree held by the joint family, and had satisfaction of 
the decree certified by the court executing it, then the decree was 
completely discharged and could not possibly be executed again. 
We have no hesitation in holding that the District Judge concurred 
with the Munsif and did find that Ram Sarup was the manager of 
the joint family of which he and his two brothers were the members. 

In the court of the Munsif, Beni Madho and Chunni had denied 
that Ram Sarup was the manager of the family. They alleged 
that he had separated from them. On the evidence before him the 
learned Munsif came to a very distinct finding, as mentioned in 
the beginning of our judgement. In the grounds of appeal before 
the District Judge, no specific objection was taken to this finding, 
and the Judge himself states that no question of fact was raised 
before him, and he accepted the findings of the lower court. This 
must include the finding as to the status of Ram Sarup, because 
the whole of his argument presupposes that Ram Sarup Was the 
manager and acted as such. 

(1) (1908) L L. B., 31 AB, 156, 


AliAHABAD SEEHS. 


885 


VOL, SSXV .] — 

We, therefore, allow the appeal, and, setting aside the decree 
of the District Judge with costs, restore that of the Munsif. 

Appeal allowed. 
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Before Sir Benry BMs, ZnigU, Oh^f JM and 
KHEa?TAK OHANDBA BASU MALLIK psFEOTiira) c.NABIIh ^LI DEVI 

(PUAISTIFF) AOT GOSHAIN BAMPXJBI {Dbbksi>xht.J« 

Pre-emytian-Siaject matter of suU re-sM at adrxmoed piceSeoand sale subject 
to right of pre-emption in respect of thefird, 

A house in the city of Benares subject to a customary right of pre-mption 

was ild for Es. 1,150. Xhe vendee resold it.shortly afterwards to the defendant 

4 OX). EeU on suit brought to preempt the property at the orx^ pn<« 

rfSS). that the second sale was subject to the right of pre-empt^ and 

T Mohan Bhagat (1) referred to. „ 

This was a suit for possession by right of pre-emption of a 
house in the city of Benares. The sale sought to be pre-empted was 
fcX 1,150. The pebcheser 

Tiertv subsequently for Bs. 4,000 to defendant No. 3. The plamM 
Le Jed to my only Bs. 1,150. The court of first instance decreed 
fe^aJ Oa Ipp«i the District Judge coufirmed the decree. 

The defendant appealed. 

Munshi Purshottam Das Tandan, for the appellant. 

Babu Sital Prasad Ghosh, for the respondents. _ 

EichaBDS. 0. J. and Tudball J.-This appeal arises out of ^a 
suit for pre-emption. The premises are situate m Cecity ^ 

Benares A number of issues were framed in the ^ 

Benares. xo-hf^thpr the custom prevailed in the 

.nougct others, one » i,. Another 

particular f ™ fa accordance rrith the 

issue Wi^ ''“ha >> ^ baen shown 

““‘“^TtdSonot to court Low ww. wrong. There was 
to US that the decisio ■ ^ tlie custom and in conjunc- 

imdoubtedly evidence of the existe 

, Jew- .1 ai* 

(1) {1909)1. D. B., 32 AA, 45. 
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mubaiias into which the city Benares is divided. On the whole, 
we see no reason to difier from the view of both the courts below 
on this point. 

With regard to the making of the demands, this is really a 
question of fact in the present case. It is not alleged that the de- 
mands were made in any improper form, or that the words used 

were not sufficient. The only question which has been urged here 
is whether or not the plaintiff made the demand immediately after 
hearing of the sale. This is a pure question of fact and is con- 
cluded by the finding of the courts below. 

The last question which has been argued in the present appeal 
is the question of price. It appears that the property was first 
sold in September, 1908. At that time registration had to be ob- 
tained compulsorily and the court below found that the vendee 
did not obtain actual possession until a period which rendered the 
present suit not barred by limitation. But it appears that after 
the last vendee had obtained possession and cut down a peepul 
tree, the property was resold to the present appellant at about four 
times the original price. The court of first instance threw some 
doubt upon the bond jidss of this sale, but the lowei* appellate court 
considered this question immaterial and dealt with the case upon 
the assumption that the sale was bond fids. In our opinion, the 
second sale must be taken to have been made subject to the right 
of pre-emption and the plaintiff was only bound to pre-empt the 
first sale, making, of coimse, the subsequent vendee a party to the 
suit so as to bind him by the proceedings. This was the view 
taken by a Bench of this Court in Kamta Prasad v. Mohan 
Bhagat (1). 

The result is that the appeal fails on all points and is dismissed 
with costs. 

Appeal dismissed. 

(1) (1909) L L. B., 32 All., 45. 
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Before Mr, fmOoe Bamrfi and Mr, Justice Byms, 

BAXEB LAL ahb ahothbb (BjsyasDAHTS) t>. SHAXTI PRASAD asd oxhto 
(PXiAIKXIFFS) ASTD BIBJ LAD ASB OTHEES (Db1ME2)ASXS*|* 

Act So, IV of 1893 {Fartifwn Act)^ sections 1, 2 and $ — Bartiiim — M)rtgagm 
rights in a reomm-paying mahal--Application for mU Isy owners of less 
tlmn a moiety — Act (hmal) Sc. Ill of 1901 f United JPrminces Larid 
Eevanm Act J, seciim 107. 

Mortgagee riglits merely in a revenue-paying mahal do not fall within the 
purview of the United Provinces Land Revenue Act, 1901, for the purposes of parti- 
tion; consequently the provisions of the Partition Act, 1893, apply to the partition 
amongst co-owners of such rights. But an order ten: sale d the mortga^^ rights 
under section 2 of the Partition Act will not be v^id unle^ upon the 

' request of a party or parties interested to the extent of one moiety or upw»ds'. 
The facts of this case were as follows ; — 

In a suit for partition a preliminary decree was passed, and 
for the purpose of prepiring a final decree the court appointed a 
commissioner and a receiver. Amongst the properties the subject 
of the partition were the mortgagee rights in one half of a village 
called Sundhawra. One of the defendants in the jmrtition suit 
applied to the court apparently under section 2 of the Partition 
Act, 1893, praying that the mortgagee rights might be sold by 
auction to the highest bidder among the parties. The interest of 
the applicant, however, amounted to only one^quarter of the said 
rights. The application was opposed by other parties to the parti- 
tion proceedings : but after calling for a report from the receiver, 
the court passed an order directing the sale of the mortgagee 
xighte to the highest bidder amongst the co-sharers. Against this 
order the two opposing defendants appealed to the High Court. 
Munshi Haribam Sahai, for the appellants. 

Mr. if. i. Agarwalat for the respondents. 

Baxebji and Ryves, JJ Banwari Lai, Parsotam Ete mmJ 
'Ramrich Pal brought a suit for partition of their shar^ in certain 
joint property. A preliminary decree was passed in that suit, ai^ 
for the purpose of preparing a final decree the court appointed 
.^ commissioner and receiver. Among the properti^ ordered 
to be partitioned are mortgagee rights in one half of the village 
Sundhawra. On the 15th of May, 1912, Shanti Prasad, who was 
one of the defendant, and the extent of whose share, as also the 
share of his minor brother Ram Kunwar, is one quart er, applied to 

• First Appeal Ho. 342 of 1912, frenn a decree d Hrlbvi Haih, Suiwdinafe 
Judge of Bareilly, dated the 16th of May, 1912. 
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the court, apparently under Act IV of 1893, praying that the mort- 
gagee rights be sold by auction to the highest bidder among the 
parties. This application was opposed by Banke Lai and Eatan. 
Lai. On reference by the court to the receiver and on obtain- 
ing a report from him, the court made an order directing the- 
sale of the mortgagee rights to the highest bidder among the co- 
sharers. The present appeal has been preferred against this order 
and it is contended that the Partition Act (No. IV of 1893) does 
not apply to a case like this, inasmuch as the property in question 
is property paying revenue to Government. Clause (4) of section. 
1 of the Act is referred to in support of this contention. That 
clause provides that nothing contained in the Act shall be deemed^ 
to affect any local law providing for the partition of immovable- 
property paying revenue to Government. Partition of immovable- 
property paying revenue to Government in these provinces is to 
be effected under the provisions of the Land Eevenue Act, No. Ill 
of 1901. Under that Act, separate mahals cannot be formed of 
mortgagee rights as between the holders of a mortgage. The- 
partition contemplated by that Act is a partition of zamindari- 
rights, and if partition is sought of zamindari rights in respect of 
property which is under a mortgage, as against other co-sharers of 
the zamindari rights, the application for partition should, as re- 
quired by section 107 of the Act, be made by the mortgagor and. 
the mortgagee jointly. In our opinion that Act has no application, 
to a case like this. Under Act IV of 1893, at the request of share- 
holders interested individually or collectively to the extent of one 
moiety or upwards, the court may direct a sale of the property* 
ordered to be partitioned and distribution of the proceeds, and’ 
where such an order is made, any of the parties other than the appli- 
cant may apply for leave to buy at a valuation the share or shares' 
of the party or parties asking for sale. s*Tn the present case Shanti 
Prasad and his brother who applied for sale of the mortgagee 
rights were share-holders only of one-fourth and not of a moiety- 
Therefore they alone could not ask th^ court to sell the mortgagee 
rights. Other share-holders may have expressed their consent to 
the sale of the mortgagee rights. But they made no request to the 
'court in that behalf Therefore, it seems to us, that the court was 
not competent to take action under section 2 of the Act. If action, 
had been taken under that section, and the court had decided 
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that the property ought to be sold, the share-holders other than the 
applicant could under section 3, have applied for a valuation and 
the court in that ease should have ordered a valuation to be made. 
Neither of these proceedings appears to have been taken. ;^here 
being no application either under section 2 or under section 3, the 
court was not competent to make the order passed by it . We must, 
therefore, set aside ite order of the 16th of May, 1912. It will be 
open to the parties or such of them as may choose to do so, to ask 
the court to take action under section 2, and in that case, it will be 
open to Other share-holders to apply under section 3, and if such 
applicationt be made, it will be the duty of the court to procewi 
under the provisions of sections 2 and 3. The order complained of 
is an illegal order. We accordingly allow the appeal, and set 
aside that order. Under the circumstances we direct the partis 
to pay their own costs in both courts. 

Appeal allowed. 
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JBefore Mr. JubUcb Bnii&rji und Mr. J"ustic6 My 9^. 

TODAB AED OTHEES (Juxksemem-uebtobb) tJ. PHOLA XUKWAE 
(Decseb-houdeb)* 

Act ifo. IX of 1908 (Indian Limitation AclJj schedule I, ankle 128 Execution 

of decree Limitation — Step in aid of &cecuiicm— Application for transfer of 

decre&~-Civil Procedure Code (1882), s&sikm 223. 

Seldj that an application made to the court passing a decree to transfer it 
for execution to another court is an application to take a step in aid of execution 
within the meaning of article 182 of the first schedule to the Indian Limitation 
Act, 1908. Chundra Ifaih Gossami v. Gurroo Prommm GJmse (1) followed. 

The facts of this case were as follows 

A preliminary decree for sale was p,ss^on the 1st of September 

1897 and it was made absolute on the I7th of No vernier, 1900. The 

last application for execution, admittedly mthin time, was made 
on the llth of May, 1906. On the 5th of September, 1908, the 

decree-holder applied to the court at Bareilly, which had passed 
the decree, to transfer it for execution to the court at Snajiah^pir. 
This application was made under section 223 of the Code of ^ 
Procedure, 1882. The certificate asked for was granted, and 
thereupon an application for execution was made in the court at 

Shahjahanpnr on the 8th of February. 1910. 


Appeal No. 43 of 1913, from a decree rf Prasad, SnbocdiBate 

Judge omi&ur. dated me 12th of 

(1) (1895) L L. B., 22 C^o-, 375, 
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The jiidgement-debtors took objection that execution of the 
decree was time-barred. This objection was disallowed by the 
executing court, and the judgement-debtors thereupon appealed 
to the High Court. 

Munshi Gohind PTascbd, for the appellant. 

Babu Sital Prasad Ghosh and Babu Benode Bihari, for the 
respondents. 

Banerji and Ryves JJ : — This appeal arises out of an applica- 
tion for the execution of a decree, and the question to be determined 
is whether the application is time-barred. A preliminary decree 
for sale was passed on the 1st of September, 1897 , and it was made 
absolute on the 17 th of November, 1900. The last application 
for execution, admittedly within time, was made on the 11th of 
May, 1906, On the 5th of |September, 1908, the decree-holder 
applied to the court at Bareilly, which had passed the decree, 
to transfer it for execution to the court at Shahjahanpur. This 
application was made under section 223 of the Code of Civil 
Procedure, 1882. The certificate asked for was granted, and 
thereupon an application for execution was made in the court 
at Shahjahanpur on the 8th of February, 1910. It is this applica- 
tion which the appellants contend is time-barred. The court 
below has held against the appellants, and in our judgement 
its decision is right. The present application for execution would 
be within time if the application of the 5th of September, 1908, 
was one to take a step in aid of execution, within the meaning 
of article 182, schedule I, of the Limitation Act. No S'Ppli* 
cation for execution could be made in a district outside the 
jurisdiction of the court which passed the decree unless that court 
made an order transferring the decree for execution. An applica- 
tion for transfer of the decree is, therefore, an essential and neces- 
sary step preliminary to the making of an appliction for execution 
in a court which is not the court which passed the decree. Such 

application is clearly an application to take a step in aid of exe- 
cution, This was so held by the Calcutta BGgh Court in Ghundra 
Fath Gossami v, Qurroo Prdsunno Ghose (1), and we agree with 
that ruling. We disiniss the appeal with costs. 

' Appeal dismissed. 

(1) (1895) I. L. R., 22 Gale., 875. 
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Aj:ni 15, 16 ; 

JANKl PBASAD SINGH (Demsdaot) ». DWABSA PBASAD SINGH 10- 

(Pi^lINOTF). 

ApFZAIj aeb geoss appeal oohsoubateb. 

[On appeal from tlie Court of tlis Judicial Commissioner of Oudli, at 
liucknow.] 

Aci M). I of 1869 {Omli Edates Act), aectims 2, 3, 8, 10 and 22 — Sum'mar^ 
and regular seithmmh of Osidh — Villages setiUd m grantee wlmse mams wm 
entered as owner in Lists 1 and 2 of thorn prepared under maim 8 — Talug^ 
dar^* — Estate under mciion 2— Impartible prop^ty — Kabiiliat executed by 
grantee after ike' time Umit specified in mctim 3 — BuU for padUim^After- 
acquired properties held io be padible^ there being m immi'im sMmm I# tiwr- 
porate them miih the impartible property,'} 

At tbe BummMtj selllemeiii of Omdli an order was nmde on tbe 5t,l2 of Oet»'ber, 

18^9, for tlie .settlement of certain Tillagea with th.e ancestor of the ;^rt,ies to 
these appeals, who, howe?er, did not execute hia habuliat until the I3th of October, 

1859, and so not within the time limit specified in section 3 of the Oadh Estates 
Act (I of 1889), namely betw^n the 1st of April, 1858, and the 10th of October, 

1859.** At the regular settlement, ^shortly afterwards, the grants recsowed • 

decrees for possession of other Tillages ; and subs^ueatly aoqnuM oth«r proper- 
ti^ by purchase. In rmpect ol all the settM village his mam wm entered in 
Lists 1 and 2 prepared under the statutory proTisions of section 8 ol the Act. 

In a suit for partition to which the defence was that all the property wm 
impartible, 

Held (affirming the decisions of the Courts in India) that the grantee (the 
'defeadant) was, on the construction of the provisions of Act I of 1869 relating 
th^to, a ‘‘ taiuqdar,” and the villages so settled with him formed, within 
the meaning of the Act, an estate.’* which^ was impartible and descendible to 
a single heir. 

On a g_uestioii whethoc &e delay in executing the habuMai deprived the 
taiuqa of the diadraotor of an •^■^tate ’* defined in ^tion 2 oi the Act, the 
Judg^ of the Judicial OonnnisBioner*s Oourt difiered in oplnicm. 

Udd, in the ab^noe of an expr^ declaration that ncm-ex^uti«m wi&in 
the time specified would be fatal to the right given to the grants by section 3, 
that no such construction could be pul on that sectiem. ; but the execution of the 
habuUat related back to the date of the settlement, namely Ihe 5th of October, 

1859..- 

As to the after-acquired properties the defendant contended that by Mie 
custom of the family they became part of the original estate and w^«e ^mximm 
not subject to the ordinary Hindu law of inheritance. 

(affirming the decisions of both courts below),, that the evidence was 
insufficient to ^tablish that custom; that no intention 'of the taingdarwa* , 
shown to incorporate the subsequently acquired propertiffi with the taii^a, m 

• •• -Itord . Shaw, '-Lord MoxjLfOH, Sir John Edub, and lir. 

.Ambeb Am. 
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was necessary on the authority of the case of Parbaii Kiimari Debi v. Jagadk 
Chunder Dhabal (1) ; and that the plaintiff was therefore entitled to a decree 
for his share (one half) of such properties as being partible. 

Appeal (116 of 1911) and cross appeal (117 of 1911) 
consolidated, from a judgement and decree (8th September, 1909) 
of the Court of the Judicial Commissioner of Oudh, which aflSrmed 
with slight variation the decree (15th September, 1908) of the 
Court of the Subordinate Judge of Bara Banki. 

The suit which gave rise to these appeals was instituted by 
Dwarka Prasad Singh for partition of certain properties in the 
possession of his brother the first defendant Janki Prasad Singh, 
claiming that such properties constituted ancestral estate of the 
family partible between them. The defence of Janki Prasad 
Singh was that the properties in suit were impartible, and that no 
partition can be or ever has been made in this family in accordance 
with the prevailing custom ” which obtained from ancient times. 
The first defendant had died and was now represented by Dhara- 
band Singh his minor son, who appeared by his guardian the 
Deputy Commissioner of Bara Banki as representing the Court of 
Wards. The second* defendant Marjad Kuar (the mother of the 
plaintiff and of the first defendant) was also dead, and no question 
now remained as to her interest in the properties in suit. 

The following extract from the family pedigree shows the 
relationship of the parties, and explains the history of the litigation 
which is stated in their Lordships’ judgement, together with the 
relevant sections of the Oudh Estates Act (I of 1869). 

SHEO DAT SINGH. 

1 ■ 

1 I 

Autar Siugb Bisheshar Singh. 

(died childless in 1879). ' | 

Thakur Jang Bahadur Singh Baldeo Singh, 

(died 8th June, 1889, leaving (died childless), 

his widow Mar jad Kuar, 
defendant No. 2). 


Janki Prasad Singh, Sitla Prasad Singh, Dwarka Prasad 

defendant No, 1. (died childless on Singh, plaintiff. 

} ' 29 th October, 1905), 

Bhaiya Dharaband Singh 
(the ward of the Court of 
Wards).. 

(1) (1902) L^L.B.,29Galo.,433 (453) :L. B., 29I. A., 82 (98). 
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The main qn^tions for determination in the-se appeals were 
whether the pro|^rti^ in snit were im|mrt-ible, and whethers they 
devolTed on a single heir under the provisions of the Oudh Estates 
Act (I of 1869). 

The history of the family showed, that . certain of the villages 
of which the properties in suit consisted had been settled upon 
Antar Singh, an ancestor of thepirtias, at the Sa.mmary Settlement 
in 1859, and at the Eeguiar Settlement shortly afterwards ; and 
that other properties had been subsequently acquired by him. As 
to the properti^ which had been settled, the Sabordinate Judge 
held that they comtitnted an ^tate within the meaning of 
section 2 of Act I of 1869, and were consequently impartible and 
devolved by family custom on a single heir ; but as to the after- 
acquir^ed properties he held that they were joint and partible ; 
and he gave the plaintiff a decree for partition, and delivery of 
possession of a one-third share in them, dismissing the suit as to 
the settled portion of the properties. 

From' that decision both parties appealed to thfe Court of the 
Judicial Commissioner, the plaintiff asking for a half-share, sa the 
second defendant had died. 

The Appellate Court consBted of Pandit Sijndab Lal (Ist 
Additional Judicial Commissioner) and Mr. Pxggott (2nd 
Additional Judicial Commissioner j, who affirmed the decree of 
the Subordinate Judge, except that they gave the plaintiff a 
half share instead of a one-third share in the after-acquir^ 
properti^. On ""the question whether the settled properties did 
or did not form a taluqdari OBlate within the meaning of Act 
I of 1869, the Judges differed in opinion,. Pandit Sotbar Lal 
holding that the Summary Settlement of the village in 1859 
not having been concluded before the 10th of October (certain 
formalities being only carried out on the 13th of October, 1859), 
those villages did not form part of an ‘‘ estate as defined in 
section 2 of Act I of 1869, and that the succession to them was 
consequently not governed by the provisions , of that Act : and 
Mr. PiGGOTT hold^ that, the settlement ought to be presumwi 
to have bwn made on the 5th of October, 1859, when the 
C)ommisBioner had made an . order that the villages should 
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Both appeals were dismissed with costs by the Court of\the 
Judicial Gomroissioner ; and both parties appealed to His Majesty 
in Council, the defendant’s appeal being 116 of 1911 and the 
plaintiffs 117 of 1911. 

On these appeals— 

8ir S. Erie Richards, K. 0., and Kenworthy Brown for the 
defendant contended that the villages originally settled at the 
summary and regular settlements formed an estate jwithin the 
m eaning of the Oudh Estates Act (I of 1869), and did not lose the 
character of an “estate under that Act, by reason of the execution 
of the kahdiat not having been made by Autar Singh within the 
period mentioned in section 3, and reference was made to sections 
2, 3, 8 and 10 of that Act, and Sykes’ Taluqdari Law, pages 378, 
389 and 392 with regard to the Lists of Taluqdars whose estates 
descended according to the custom of impartibility. That custom, it 
was contended, had been established by the evidence and governed 
the succession of all the property in dispute; Act XVII of 1876 (Oudh 
T.a.Tid Eevenue Act), section 17, was referred to. If a custom of 
impartibility was shown to govern the originally settled property, 
as, it was submitted, had been done, the onm rested on those who 
alleged it to show with regard to the after-acquired property that it 
was partible, and not impartible like the original property. When 
such a custom has been established as to certain family land, anyone 
who alleges that others of the family lands are not impartible 
must prove his allegation. Tne authorities, it was submitted, 
showed that. Reference was made to Thakwr Ishri Singh v. 
Thakv/r Baldeo Singh (l),Jagdi8h Bahadur v. Sheo Partah Singh 
(2), Ibrahim Ali Khan v. Muhammad Ahsan-vZlah Khan (3) 
and Rajendra Bahadur Singh v. Raghubcms Kuar (4),_ 

The Courts in India had erred in allowing the plaintiff to 
set up a new case not originally pleaded, namely, that all the 
properties in suit were not governed by the same law, and in 
giving him a decree for some of them on the footing that they 
were partible; and by reason ofithe fact that that case was not set 
up in the plaint, the defendant had no opportunity of showing that 

(1) (1884) L Ii. E., 10 Oalo., 792 (807) : (3) (1912) I. L. B., 39 Oalo., 7U ; 

HE^llLA., 135(139, 140). L. E., 39 1. A., 85. 

(2) (1901) I. L. B., ^ AIL, 369 ; L. B.i (4) (1908) 11 Oudh Oases, 2^ (268, 

281. A« 100. 260). 
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the intentioo of the taluqdar was that the lands snlBeqnently 
acquired slioiiM form pa-rt of the, originally settle lands, and be 
governed by the same custom of impartibility. The plaintiff, it 
was submitted, was not entitled to any of the property as being 
partible, but Ms suit should have been wholly dismissed. 

Be Gruythsr, G. and B. Biihe for the plaintiff contended 
that the summary settiement in 1859 had not been made before the 
13th of October, 1859, when Autar Singh signed the kahulmt, wHch 
was not within the time limited by action 3 of Act I of 1869 ; and 
that the provisions of that Act were therefore not applicable. 
The property then settled was consequently not an estate under 
that Act, but was governed by the ordinary Hindu law of the 
Mitakshara, and was therefore partible. With respect to the after- 
acquired property, the Courts in India had found that it was not 
to be treated as being governed by the custom of impartibility 
set up by the defendant ; and there was no condition in the grant 
which prohibited the partition of that property. There was 
moreover no intention by the taluqdar shown to mfX)rporate the 
acquired property with that originally settled. [I^^rd SsAW referr- 
ed a passage from the ease of Parhati Kumari Bebi v. Jagadw 
Ghunder Bhabal (1) from page 453 of I. L. E., 29 Gale., lines 32 
to 36]. Both Courts below had concurrently held to that effect. 
Reference was made to Act I of 1869, sections 2, 3, 8, 10, 22 and 
schedule I : Sykes’ Taluqdari Law, pages 13, 28, and 285 : Mayne’s 
Hindu Law, 7 th ed., page 61, para. 54, and p-ge 633, para. 469. 
Judgements in faofc ought not to be disturbed unl^ shown to be 
substantially wrong ; HyAer Sossain v. MahoTned JScmain (2) ; 
and as to proof of custom Bhau Nanaji Utpwt v. Stmdrabai (3) : 
also Parliamentary Papers relating to Oudh, GMef Commissioner's 
"letter of the 28th of January, 1859. - 

8ir H, Erie Richards, K. 0., replied. 

1913.. J'ane 13th : — The • judgement of their Lordships was 
delivered by Mr. Amm Ali 

Th^e are two consolidated appeals from a. judgement and decree 
of the Court of the Judicial Commissioner of Oudh, dated the 8th 
of September, 1909, and arise out of a suit brought by the plaintiff 
(1) (1902) I. Ii. B., 29 OaJo., 433 : , (2) (1872) 14 Moq. I. #1 (4^). 

li. B., 29 I. A., 82. 

(S) (1874) U Boia. H. a, 34© fietA 
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Dwarka Prasad in the Court of ihe Subordinate Judge of Bara 
Banki, for partition of certain properties known as taluqa 
Eanimau, in which he claimed a share as a member of a joint 
Hindu family governed by the Mitakshara Law. 

The two defendants to this action were the plaintiffs elder 
brother Janki Prasad and their mother Marjad Kuar, and as the 
mother, under the Mitakshara Law, is entitled on the partition of 
ancestral property to an equal share with the sons for her life, the 
plaintiff asked for a decree in respect of a third share in the entire 
property included in the list attached to the plaint. 

The defendant Janki Prasad alone contested the suit, the 
ground of his defence being that the taluqa sued for was, under 
the provisions of Act I of 1869, as also by custom governing the 
family, an impartible estate descendible to a single heir, to which 
the ordinary rules of the Hindu law of inheritance did not apply. 
The parties thus went to trial on two distinct issues, viz., whether 
the properties in suit belonged to a joint Hindu family and were 
subject to the incidents ordinarily attached to such properties, or 
whether they formed in whole or in part, under Act I of 1869 or 
by custom, an impartible estate. 

’ A short history of the family will explain the reasons on which 
the Courts in India have proceeded in arriving at their conclu- 
sions. The nucleus of the taluqa in dispute is said to have been 
formed by one Suk Shah, He owned nine villages, but the 
number increased to sixteen in the hands of his son and successor, 
Sakat Singh, who lived about the close of the 18th century. In 
1856, when the British first occupied the kingdom of Oudh, the 
taluqa included 21 villages, and was held by Autar Singh, eighth 
in decent from Gulal Shah, the original ancestor of the parties 
and the grand father of Suk Shah. On the outbreak of the Mutiny 
Autar is said to have disappeared. Nor did he make his appea- 
rance on Lord Canning's famous Proclamation issued in March, 
1858. The British authorities accordingly proceeded to make a 
settlement of his confiscated villages with third parties. But some 
time in July, 1859, Autar appeared before the authorities, explained 
the reason of his non-appearance before, and applied for a settle- 
ment of Ms villages^ They were apparently satisfied with his 
explanation, and on the 5th of October, 1859, an order was passed 
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m Ms applicsatioaj, saiictioriiiig the summary ^ttlemeat with, 
of the rema.iiiiiig nine ¥iilage3 w’hieh had not been finally settM 
with others. The Kabidiat, however, was not signed by him until 
the 13th of that month. 

I,n the course of the Regular Settlement which followed shortly 
after, Autar recovered decrees for jK>3session of six more villages. 
He was thus in possession of some 15 vii.lage3 when Act I of 1869 
was passed into law. Later on he acquire by purchase several 
other properties. 

Auto died in 1879 without issue and was succe^ed in the 
possession of the properties by his nephew Jang Bahadur, the 
eldest son of his brother Bisheshur. Jang Bahadur died in 1889, 
leaving Mm surviving two sons, viz., the plaintiff and the defendant, 
Janki Prasad, the latter being the eld^t. On Jang Bahadur’s death, 
Janki Prasad came into the possession of the entire property. 

The Subordinate Judge has held that the properties which were 
settled with Autar in 1859, together with those da^reed to Mm in 
the course of the regular settlement, form an ** estate witMn the 
meaning of Act I of 1869 and are dascendible to a single heir 
and are consequently impartible. But as regards the several 
properties Auto Singh acquired by purchase subsequent to the 
regular settlement the Trial Judge was of opinion that in the 
atemice of evidence establishing an intention on his part to 
incorporate the subsequent acquisitions with the ‘‘ estate/’ they 
must be held to be governed by the ordinary Hindu law of inheri- 
tance. He adx>rdingly decreed the plaintiff’s claim in respect of 
a one-ibird share in what he calls the acquirdi ” properties and 
dismissed the suit as regards the rest. 

Both parties appealed to the Court of the Judicial CommissiorBr 
of Oudh wMch affirm^ the decree of the Subordinate Judge with 
a modification in respect of the parties’ shar^ necessitated by the 
death of their mother Marjad Kuar, wMch became one-half mch 
instod of one-tMrd. 

The i^aintiff and the defendant have both appealed to His 
Majesty in Council against the judgement and decr^ of the 
appellate court. The plaintiff conteinls that the lower courts 
are wrong in bpMing timt the properties- in r^pect of wMch h» 
suit has been dismi»ed, form an ** estate wiibin the mining of 
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the Act, and are, consequently, impartible ; whilst the defendant 
urges that the properties, a half share of which has been decreed 
to the plaintiff, being accretions to the estate or taluqa are 
equally impartible. 

As regards the contention of the plaintiff*, the first point to 
determine is the meaning which the Legislature has attached to 
the word ‘‘estate ” with reference to properties coming within the 
purview of Act I of 1869, and that meaning must be gathered so 
far as possible from the enactment itself. 

The term “ estate ’’ is defined in section 2 to mean “ the taluqa 
or immovable property acquired or held by a taluqdar or grantee 
in the manner mentioned in section 3, section 4 or section 5, or the 
immovable property conferred by a special grant of the British 
Government upon a grantee/' And “ taluqdar " is declared to 
mean a person whose name is entered in the first of the lists 
mentioned in section 8. 

Section 3 declares that : — 

« Every taluqdar with whom a summary settlement of the Government 
revenue was made between the first day of April, 1858, and the tenth day of 
October, 1859, or to whom, before the passing of this Act and subsequently to 
the first day of April, 1858, a taluqdari sanad has been granted, shall be deemed 
to have thereby acquired a permanent, heritable and transferable right in the 
estate comprising the villages and lands named in the list attached to the 
agreement or habuliyat executed by such taluqdar when such settlement was 
made, or vyhich may have been or may be decreed to him by the Court of an 
of&cer engaged in making the first regular settlement of the province of Ondh, 
such decree not having been appealed from within the time limited for appealing 
against it, or, if appealed from, having been affirmed.*’ 

Section 8 provides that - 

“ Within six months after the passing of this Act, the Chief Commissioner 
of Cudh . . . shah cause to be prepared six lists, namely : — 

“ Mrst. — A. list of aU persons who are to be considered taluqdars within the 
me^ng of this Act. 

** Second,— ‘k hst of the taluqdars whose estates, according to the custom 
of the family on and before the. thirteenth day of February, 1856, ordinarily 
devolved upon a single heir,*’ 

The rest of the section is immaterial for the purposes of this 
case. Section 22 laj^ down the rules relating to intestate succes- 
sion to the states of taluqdars whose names have been entered 
in the second, third or fifth of the lists mentioned in section s. 
In the first instance it declares that if any taluqdar whose name 
is so entered were to die intestate as to his estate, such estate shall 
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descend “ to the eldest soo ' of such talnqfkr or grantee^ heir or 
legatee, and Ms male lineal descendants, subject to the same 
conditions and in the same manner as the ^tate was held by the 
deceased,” 

It is common ground that"* a summary settlement of the 
GoYemment revenue ” was made with Autar Singh in respect of 
nine villages "* between the 1st day of April, 1858, and the 10th. day 
of October, 1859.” Their Lordships are not omitting from, consi- 
deration the fact that the kahtdicd was not until the 

13th of October. To this they '■ will advert later. It is also 
admitted that he obtained decrees in resj^t of six other villag®^ 
in the first regular settlement of the Province, and that his name 
was entered in the Lists prepare! under the statutory provisions 
of section 8. It is clear, therefore, that Autar was not only a 
taluqdar, but that his taluqa acquired by virtue of the above- 
recited proceedings, was an ‘‘ estate ” within the meaning of 
the Act. 

One of the l^rnoi Judges in the Court below has considered 
that the execution of the kabuliat after the time-limit mentioned 
in section 3, deprived Autar Singh’s taluqa of the character of an 
estate defined in the Statute, although in his conclusion he agreed 
with the Subordinate Judge in holding that it was impartible 
property. His view may shortly he summarized as follows ; as 
the principal villages included in the taluqa were not acquire! 
either under a grant or a summary settlement made between the 
two dates mentioned in section 3, the property did not constitute 
an ""estate ” defined in section 2 ; but as it appeared in the evidence 
that the taluqa had ordinarily devolvoi upon a single heir on 
and before the 13th of February, 1856, it must be treated as an 
impartible estate descendible under the rules of devolution 
provided in section 22. 

■■ The other learned Judge held in substance that under the 
drcumstances of the case it may fairly be a^umed that the 
summary settlement with Autar was made before the 10th of 

October, 1859. 

In their LordsMps’ judgement the less technical construction 
seems more in accord with the true intent of the enactment. It is 
easily conceivable that a settlement might be made witMn the 
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time-limit, and yet the formal documents connected therewith 
might not, owing to causes beyond the control of the person with 
whom the settlement is made, be executed, until later. The law 
must be absolutely explicit that non-execution within the time is 
fatal to the right which it expressly gives before it can be so 
construed. Section 3, which declares the right a taluqdar 
acquires in villages and lands settled with him, states that "he 
shall be deemed to have acquired thereby,” (that is by the summary 
setflement), " a permanent heritable and transferable right in the 
estate comprising the villages and lands named in the list attached 
to the agreement or hoMiat executed by such taluqdar when 
such settlement was made.” The right the taluqdar is declared 
to have acquired comes into existence with the settlement, the rest 
of the clause merely describes the properties with respect to which 
it takes effect. If the settlement was directed, on the 5th of 
October, to be made with Autar Singh, the delay in the signing 
of the formal documents would not affect the right he acquired 
thereby, as the execution of the agreement would relate back to 
the time when the settlement was in fact made. The authorities 
charged with the execution of the duties imposed by section 8 of 
the Act do not appear to have considered that the delay which had 
occurred in the signing of the kahdiat affected Autar Singh’s 
rights in the properties settled with him in 1859, or differentiated 
him from the other taluqdars ; and although the settlement had 
been made with him as malgumr, he was, in fact, included as a 
taluqdar in the general lists prepared under the section, and the 
property of Eanimau was entered against his name as the estate 
in his possession. Section 10 of the Act provides that " the courts 
shall take judicial notice of the said lists and shall regard them as 
conclusive evidence that the persons named therein are such 
taluqdars or grantees.” 

Their Lordships have no hesitation in holding that the proper- 
ties settled with Autar Singh in 1859, together with those of 
which he obtained possession under decrees passed in his favour 
in the courae of the regular settlement, constitute an “estate” 
within the meaning of the Act, and are consequently impartible. 

3?he defendant’s appeal relates to that portion of the lower 
court’s decree which, affirming the order of the Subordinate 
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Judge, awarded to the plaintiff a half share in the pro|»rtiffi 
siilBeqiiently acquired by Antar Singh. Janki Prasad has died 
since the institution of this^ appeal, and he is now represent^ 
by his minor son Dhamlmnd Singh. It is contend^ on Ms behalf 
that by the custom of the family these acquisitions b^jame fart 
of the original estate, and are, therefore, not subject to the 
ordinary rules of inheritance. 

Both the conrts in India have come to the comlnsion that the 
evidence is insufficient to ^tablish the alleged custom. And no 
adequate raison h^ been shown to induce their Lordship to lake 
a different view. The only other point "that remains to be 
considered is whether the lands subsequently acquired were m a 
matter of fact incorporated with the taluqa. As has been pointed 
out by this Board in the case of Parbati Kumari Debi v. Jagadw 
GTiunder Dhabal (1), the question whether properties acquired 
by an owner become prt of “ the ancestral estate for the purpose 
of his suoc^on/* depnds on Ms intention to incorporate the 
acquisitions with the original estate. 

The courts in India have concurrently found against the 
defendant on tMs point, and their LordsMp see no reason to 
differ from their conclusion. Both courts appear, however, to 
have fallen into an error in respect of one property, Kamrauii, 
for a half share of which they have made a decree in favour of the 
plaintiff It is admitted on his behalf that Emmrauli is one of 
the village for which Autar Singh obtain^ a decree in the 
regular settlement proceedings. The feree of the lower court 
must, therefore, be vari^ by the elimination of Kamrauii 

Subject to tMs variation both appeals will be dismissed, ^h 
prty bearing his own costs. 

And their LordsMp will humbly advise His Maj^ty accor- 
dingly. 

Appeals dwmimed* 

Solicitor for Janki Prasad Singh i^The SolicUor, India 

Solicitors for Dwarka Prasad Singh Barfow, & 

Nevitt. 
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1913 APPELLATE CIYIL. 

i. ' 

Before Mr, JusHce Sir Gerorge Knox and Mr. Justice Muhammad Bafig. 
AMIN-UD-DIN HAIDAR (Jubgbmeitt-debtob) v. SHEORAJ SINGH 
(Deceeb-holdbe.) * 

Giml Brocedure Code (1882), Ghayter XX^Insolmmy— Insolvent discharged 
without a, schedule of debts hei^ framed'— ‘Attempt on the ^art of creditor to 
proceed against afier-acguired property. 

Where an insolvent had taken advantage of the provisions of chapter XX of 
the Code of Civil Procedure, 1882, and had been discharged under section 351, 
but no schedule of debts had been framed, it was held thdst B, judgement-creditor 
of the insolvent could not thereafter have recourse against property which had 
come into the hands of the insolvent subsequently to his discharge. 

The facts of this case were as follows : — 

One Amin-ud-din Haidar was declared a discharged insolvent in 
1904. In his application for insolvency, among others, a debt 
dne to Sheoraj Singh was mentioned, but no schedule of creditors 
was prepared, nor were any objections taken to his discharge. 
Another debtor, Eatan Lai, had applied to prove his debt and 
the District Judge had ordered his debt to be entered in a schedule 
and his name to be recorded as that of a creditor who had proved 
his claim} but that order was reversed in appeal to the High Court 
(1). Some time after his discharge, Am_in-ud-din Haidar inherited 
certain property, and thereupon Sheoraj Singh applied to pro- 
ceed against this property by way of execution. His claim was 
dismissed,; and he, was directed to take proceedings under the. 
Provincial Insolvency Act. He then applied to prove his debt and 
have the property distributed among the creditors through a receiver 
who, it seems, had been appointed in the interval. The Judge , 
dismissed the objections of Amin-ud-din Haidar, and allowed the 
application, on the ground that, although the High Court had 
reversed the order including Eatan LaPs claim, _ the order of 
appointment of the receiver had not been appealed against and had 
become final. The insolvent appealed to the High Court. 

Mr. S, iV^i Mushran (The Hon’ble Dr. Tej Bahadwr Sapru 
with him), for the appellant : 

* Firit Appeal :S[o. 4 of 1913, from an order of G. 0. Badhwar, District 
Judge of Skalii^anpux, dated the 21st of September, 1912. 

(1) F. A, F. 0. 105 of 1910, decided by Knox and Piggott, JJ., on the 5tb of May, 
1911. 
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TMs was .an altempt to get beMnd the order of the High Court 
disallowing the claim of Eatan IM, Ho a^hednle of creditors was 
prepared and no steps could be taken against the discharged 
insolvent. PrcK^e^iags had been taken under section 851 of 
Act XIV of 1882. It was not material whether the debt was 
■admitt«i or not. It had to be proved by the craiitor to the 
satisfaction of the court. It was a matter between the creditors 
inter se as well as between creditor and debtor. The preparation 
of the schedule was imperative. Otherwise any fictitious claim 
could be admitt«l aM the right of creditors defeat^. Section 
357 also spoke of schedule creditors” only. Th^e procealings 
were taken under section 24 of the Provincial Insolvency Act, but 
that provided for ste|B before the discharge and not after. The 
applicant could not now proceed against the property of the 
discharged insolvent 

Mr. Nihal Chand (for Mr. B, E, O’Gonm^), for the respondent: 

It appeared that Amin-ud-din Haidar was declared db^harged 
at the same time as he was declared insolvent. He had no 
property and it was not necessary to appoint a receiver. The 
debt of Sheoraj Singh was admitted by the appellant in his 
application for insolvency. The order appointing a receiver and 
vesting property in him had not been appealed against and had 
become final. Property was with the receiver and under sajtion 
24 applicant could prove his debt. The insolvent could not be 
said to have been properly discharged. 

Knox and Muhammad Eafiq JJ Hakim Amin-ud din is a 
judgement-debtor of one Kunwar Siwraj Singh. There were 
proceedings in the court of Shahjahanpir prior to the proceriings 
out of which these proceedings have risen and with regard to 
those proceedings it is sufficient to say that Hakim Amin-ud-diE 
did apply to be declared an insolvent. He was declared an 
insolvent and he was discharged under section 351 of the Code 
of Civil Procedure of 1882. These proceedings relating to his 
discharge have been laid before us and we have ezaminri them. 
We find that in one of them, ie., an order by the District Judge, 
(feted the 27tli of January, 1904, it is set out, ** no other creditor 
except Eatan Lai proves his claim to-day, though caliri upon, ** 
It was doubtl^s for this reason that no schedule was preimred and 
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very properly so 3 for a schedule cannot; be prepared by a court 
until the creditors have proved their claims. This was the law 
under the procedure prevailing up to the passing of the Provincial 
Insolvency Act of 1907. 

In 1912 Sheoraj Singh applied to the court of the District 
Judge and he asked that certain property which had come into the 
possession of the judgement-debtor might be placed at the disposal 
of the Collector of Budaun, so that he might arrange for the pay- 
ment of the debt due to Sheoraj. 

The application was opposed by Hakim Amin-ud-din, the 
judgement-debtor, who said that he had been discharged from all 
debts and the court had no power to make the property which he 
had since acquired liable. The District Judge granted the appli- 
cation of Sheoraj and directed that one Saiyid Janab Ahmad who 
had been appointed receiver in 1910 should realize the assets of the 
insolvent and divide them between the two scheduled creditors, 
Katan Lai and Sheoraj Singh. 

It is this order which forms the subject of the present appeal. 

We have looked at the record ourselves. We cannot find, 
and neither of the learned counsel for the parties can point to, 
any schedule of creditors. Amin-ud-din in his memorandum of 
appeal himself says that as no schedule of creditors was prepared 
before the discharge of the insolvent the applicant cannot be allow- 
ed to proceed against the appellant. There being no schedule of 
creditors to this case Kunwar Sheoraj Singh cannot now enforce 
his decree as though he were a scheduled creditor. 

The appeal prevails, the order of the court below is set aside, 
but we do not think this is a case in which the judgement-debtor 
is entitled to his costs. 

Appeal allowed. 
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8w Emru EicMrds, K^M, Chief Justice, and Mr, luiiiee Lf^e 

BAI/a-OBinD BH40A1! ASJ> Amtmn {FuiSTiwm) ti. KAGINA MISIB 
AIIB AHOTHEB (DEOTSTDiJITS.)* 

Aei (Lmai) Mo. II of 1^1 fA§ra Temnc^ Ad )t sectwm 20 ^ — Occu^m^j hMing 
— Mmrt§(3^e-^3^m>rt§ago 6 ^ mortgagee of 'oecupamg hoUmg-^^Bights of mb- 
mort^^gees. 

Wiiere the msnfractoary mortgage of aa oecEpaacj holding purport^ to 
sub-mortgage his mortgage rightSj it was held that the snb-mortgagw were 
entitled to a monej decr^ against their sub-mortgagor for the money .advan£»i 
by them. 

Thi facts of this case were as follows : — 

Certain property, consisting f^rtly of a fixed rase holding and 
partly of an occup.ncy holding, was transferral by way of usufru- 
ctuary mortgage to one Nagina>Mi3ir in 1906. In 1909 Hagina 
Miair purported to make a sub-mortgage of the same property in 
fa¥Our of Balgobind Bhagat and Mahabir Earn. The sub-mort- 
gageas sued for the amount of the mortgage money, principal 
and interest, or in the alternative for possession of certain property. 
The court of first instauce gave the plaintifiFs a money decree. 
On appeal, however, the lower apf^late court reversed this deCTee 
and dismi^ed the suit. The plaintiffs thereupon applied to the 
* High Court. 

Mr. If. L. Agarimla and Babu Benode Bihari, for the appell- 
ants. 

The Hon’ble Dr. Tej Bahadur Saprm, for the respondents. 

Eicshabbs, '0. J. and Lylb, J. — This appeal arises out of a suit 
in which the plaintiffs claim^ the sum of Es. 499 - 15-0 principal 
and Es. 270 inter^t. In the ^ternative they claimed that they 
might be put into jK^^ion of certain property. The court of 
first instance gave a simple money decree. The lower appellate 
court reversed the decree of the court of first instance and dismissal 
the plaintiff's suit ; hence this appeal. 

It appears that certain property, consisting i^rtly of a 
rate holding and partly of an oxupancy holding was transferrdi 
by way of usufructuary mortgage to Nagina Misir in 1^. 
In 1909 Nagina Misir purported to make a sub-mortgage of 
the same property in* favour of the plaintife. There cmn be 

*Seo(md Appeal No. 1069 of 1912 .from a decree of Ealika Siagi, 

Judge of Gbazipur, dated tbe 21st of Juue, 1912, reversing a dter®© d. Qae^ 
Natb, Munsif of BaHia, dated the Snd of M^^h, 1912. 
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no doutt that the mortgage of 1906, m so far as it purported 

to mortgage an occupancy holding, was absolutely void. Indeed 

we think, though it is not essential for the decision of the 
present case to decide the point, that the whole mortgage of 
1906 was invalid. The defendants contend that the very same 
doctrine ought to be applied to the sub-mortgage, and that, the 
Contract being an illegal one, the plaintiffs should not be allowed 
to get even a simple money decree. If the mortgagees under 
the mortgage of 1906 were unable to recover either the 
property or to get a separate money decree for the amount lent 
(and it is admitted they did not get possession) it would be on the 
ground that the contract was an illegal contract. We have there- 
fore to see whether the contract which was made in 1909 between 
the plairirifFa and the defendants was also illegal. Section 20 of 
the Agra Tenancy Act provides that the interest of an occupancy 
tenant is not transferable save as therein mentioned. But in 1909 
Nagina Misir was not an occupancy tenant nor had he any of the 
rights of an occupancy tenant vested in him. The transfer to 
Viim by the occupancy tenant was absolutely void, at least in 
respect of the occupancy holding. Therefore it seems to us that 
Nagina Misir, not being an occupancy tenant, did nothing in con- 
travention of section 20 of the Tenancy Act when he executed the 
sub-mortgage. He really did nothing worse than if he had pur- 
ported to make a mortgage of property which did not belong to 
him. In the absence of fraud there would be no illegality in this. 
We therefore fbink that under the circumstances of the present 
case the plaintiffs were entitled to a simple money decree. We 
accordingly allow the appeal, set aside the decree of the lower 
appellate court and restore the decree of the court of first inst- 
ance with costs, 

App^l allowed. 
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Before Mr, JmUce TuMaU. 

* EMPBBOB HEPAIj Asm otheis. • 

Criminal Promiure Code, geciims 55, 56 and 110 — Arrest of suspected persm: — 

Warrant — Procedure, 

Section 55 of tlie Code of Criminai Procedure is inrlependent of Ctiapter 
Till of the Code, althoagii proceedings under that chapter may follow an arrest 
under section 55 as a natural sequence. An officer in charge of a police station 
can, therefore, arrest or eau^ to he arrested, without a warrant or an order of 
a Magistrate, any person who is by repute an habitual robte, housebreaker or 
thief, or otherwi.^ comes within the scope of section 310. 

Ih this case a police sob-inspector, one Har Prasad, depnted 
certain police officers subordinate to himself to arrest a f>ersoii 
nam^^ Nepal, against whom the police were about to take pro- 
'‘'ceedings under section 110 of the Code of Criininal Procedure with 
a view to Ms being bound over to be of good behaviour, and gave 
them a written order to carry out" the arrest. Nepal and others 
Twisted the police who were sent to arrest Nepal, and ultimately 
thirteen persons were sent up for trial and were convicted on 
charges under sections 147, 225Band332 of the Indian Penal Code. 

The persons so convicted appealed to the &ssions Judge, who, 
however, dismissed their appeals. They then applied in revision 
to the High Court, raising two pleas, one, that the arrest of Nepal 
was illegal, and the other that the sentences were too severe. 

Mr. 0. Ross AUtpn and Mr. A, H. C, Hamilton^ for the 
appellants. 

The Assistant Government Adv(x^te (Mr. R, Makoimon), for 
the Crown. 

Ttjdball, J.— The thirteen applicants have been convicted of 
offences under sections 147, 225B and 332 of the Indian Penal 
Code. Their convictions and sentences were upheld on appeal. 

The present application for revision raises two points— '(1) 

That the arrest without a warrant of Nepal by the police was 
illegal and therefore the resistance offered to the police constituted 
no offence, and (2) that the sentences are too severe. Aa^ording 
to the evidence on the record, the Sub-Inspector, Har Parsad, 
deputed certain jK)lice officers subordinate to Mmself to arri^t 

* Oriminal Eevision No. 319 of 1913 from an order A. Sakaadiwe, 

SessiOBB Judge of Aligafh, dated the 33nd of Febrnar,* 1913. 
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Nepal against whom the police were about to take proceedings 
under section 110 of the Code of Criminal Procedure with a 
view 'to his being bound over to be of good behaviour. 
According to the evidence, the police officer in question gave a 
written order to his subordinate officer to carry out this arrest. 
The plea in revision is that in the absence of the authority 
under chapter VIII of the Code of Criminal Procedure, the police 
cannot arrest without a warrant a person against whom proceed- 
ings under section 110 are contemplated. Under section 55, clause 
(c), an officer in charge of a police station may arrest or cause to 
be arrested any person who is by repute an habitual robber, 
house-breaker, or thief or habitual receiver of stolen property 
knowing it to be stolen or who by repute habitually commits 
extortion or in order to the committing of extortion, habitually 
puts or attempts to put persons in fear of injury. This is a 
section which is independent of Chapter VIII, although proceedings 
under Chapter VIII may follow such arrest as a natural sequence. 
Such a police officer may arrest without an order from a magis- 
trate and without a warrant. 

Section 55 says : He may in ‘ like manner ’ arrest ** and 
^like manner " refers to section 54, which gives a police officer 
power to arrest without an order from a magistrate and without a 
warrant in certain specified cases. Section 56 points out that 
where any officer in charge of a police 'station requires any 
officer subordinate to him to arrest without a warrant any 
person, he may deliver to the officer required to make arrest 
an order in writing. So far as the evidence on the record goes, all 
the provisions of these sections were fully complied with, and the 
police were justified in making the arrest or attempting to make 
the arrest. Moreover, according to the evidence of the Sub- 
Inspector, the action he was taking was in pursuance of the per- 
mission of the Sub-divisional officer. Even that was not necessary 
under section 55. The plea has, therefore, no force in the circum- 
stances of the present case. 

There remains the question of sentence. The only portions of 
the sentences which need any comment, are the fines. Nepal 
has received a sentence of two and a half years" rigorous imprison- 
ment and a fine of Rs. 100. Moti Ram has been sentenced to one 
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year’s rigorous imprisoimeHt and a fine of Rs. SW. Musamimit 
Ram Kunwar, the wife of Nepal, to four weeks' imprisonmenl 
and Rs. 30 fine. The three youths, Hkr 1^1, Jagram and Kamal 
Singh, have been bouhd o¥er under, section 562 and haYe 
been fined Rs. 75, Rs. 20 and Rs. ' 20. The other applicants 
have been sentenced to imprisonment only. In some oa&m, where 
fines are imposed in lieu of terms of imprisonment, it may be 
necessary to impose heaYy fines. But, in the present case, the 
accused have received substantial sentences of imprisonment and 
the extra fines imposed will transfer a part of their punishment 
to their dependants also. In the case of Nej^l, I set aside the 
fine completely. His sentence under section 225 B, will remaia 
six months without fine. In the case of Moti Ram, his sentence 

is a fine of Rs. 300 under section 225 B plus one year's 

rigorous imprisonment under section 332 of the Indian Penal 

Code and six months under section 147 of the Indian Penal 

Code. In liis case, as the fine is the only sentence impo^ under 
section 225 B, I reduce it to one of Rs. 30 or in default six weeks' 
imprisonment. In the case of Ram Kunwar, she was sentenced 
to a fine of Rs. 30 under section 225 B. No term of imprisonment 
was imposed for this offence. For oSences under sections 147 and 
332 of the Indian Penal Code, she has received two weeks' impri- 
sonment in each. In her case, I reduce the fine to Rs. o or in 
default to imprisonment for two weeks. In the case of the three 
youths, Har Lai, Jagram and Kamal Singh, I reduce the fine in 
each to a nominal sum of Re. 1 or in default to two w^ks' 
imprisonment. In all other respect the senten^ will stami 
The fines or the balances of the fines, as the case n^y be, if |Mid, 
will be refunded. 
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APPELLATE CIYIL. 

Before Mr. Justice Tudball and Mr. Justice Muhammad Bafiq. 

THAKUE PEASAD (APPMCiKr) «. PANNO LAL and othbss 
(Opposite parties).* 

Act ifo. Ill of 1907 (Promneial Insolvency Act J, sections 22, 46 and 62-^ Act No. 

IX of 190S (Indian Limitatim Act J, section 6^Insolvency — Aj^^glicatim to 

Court to reverse a^t of receiver — Limitation. 

Held that section 5 of the Indian Limitation Act, 1908^ does not apply to 
applications contemplated by section 22 of the Provincial Insolvency Act, 1907. 
Drqpadi v. Bira Lai (1) distinguished. 

One Thakur Prasad was a secured creditor of an insolvent 
being a mortgagee in possession. A receiver was appointed by the 
court, and it appears that on the 20th of September, 1911, the 
receiver took possession of the mortgaged property. On the 31st 
of October, 1911, Thakur Prasad applied to the court under section 
22 of the Provincial Insolvency Act, 1907, praying that the act of 
the receiver might be reversed and the applicant restored to posses- 
sion. The District Judge held that as the application had been 
made more than twenty-one days after the act complained of, it was 
time-barred, and accordingly rejected it. The applicant thereupon 
appealed to the High Court. 

Munshi Oovind Frasad, for the appellant. 

The respondents were not represented. 

Tudball and Muhammad Eapiq, JJ -.—The facts of the case, 
out of which this appeal arises, are as follows : — The appellant is 
a secured creditor of an insolvent. He was a mortgagee in poss- 
ession. A receiver was appointed by the court, and it appears that 
on the 20th of Sptember, 1911, he took possession of the property 
in question. On the 31st of October, 1911, the present appellant 
made an application under section 22 of the Provincial Insolvency 
Act to the court asking it to reverse the act of the receiver and to 
restore him to possession, he being a secured creditor. The learned 
District Judge held that as the application was made more than 
twenty-one days after the act complained of had been done, it was 
time-barred. He accordingly rejected the application. On appeal 
before us it is urged that the act complained of did not come to the 

• First Appein No. 83 of 1912 from an order of H. E. Holme, Distriot Judge 
Allahabad, dated the 9th of March, 1912. 

(1) (1912) I. L. R., 34 All, 
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notice of the appeilaat on the date when it was done or soon after lil 3 

it and the appellant went to the court without delay, and therefore 

the court ought to have applied smtion 5 of the Limitation Aet and PaAiAB 

admitt^ the application. The appellant did not s^k the court to Piwo’liAt. 

admit his application out of time and there is therefore on 

the record no evidence whatsoever to show that there was 

sufficient cause for so doing. We therefore remit the following 

issue to the court below : — When did the mt of the receiver 

first come to the knowledge of the appellant ?” The court will 

take any evidence offered on the issue by the jartim and remit 

its finding. On receipt of the finding ten days will be allowed for 

objections'. 

On the return of the findings the following judgement was 
delivered: — 

The return made by the court below to the issue remitted is 
that the appellant came to know of the act of the receiver 
on the 27th of October, 1911, ie., four days prior to his filing 
the application of 31st of October, 1911. If s^tion 5 of the 
Limitation Act (IX of 1908), could apply to the application 
made by the appellant to the court below, then we should be 
of opinion that the appellant was entitled to ask the court to 
exercise the power granted by that section. But, in our opinion, 
section 5 of the Limitation Act does not apply to applicatiore 
contemplated by section 22 of the Insolvency Act, Section 5 
of the Limitation Act runs as follows Any appml or applica- 
tion for a review of judgement or for l^ve to appeal or 
applicaMofi to which this section may be made appliccMe by any 
encwtTiient or rvle for the t ime being in f(yrce may be admitted 
after the period of limitation prescribed therefor, when the appelb 
ant or applicant satisfies the court that he had sufficient cause for 
not preferring the appeal or making the application within such 
period. ’’ An application under section 22 of the Insolvency Act to 
the District Judge ib not an appeal, application for review of judge- 
ment or for leave to appeal, and it is admitted that there is no rule 
or enactment under which this section was made applicable to section 
22 of the Losolvency Act. Our attention is called to the Full Bench ' 
ruling in DropaM v. Hira Lai (1). But that ruliog does nol help 
PI (iMpi. Ii. B., 34 ^ 
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the appellant. Granting that the general provisions of the Limita- 
‘ tion Act apply to the Insolvency Act, the very wording of section 5 
limits the applicability of that section to appeals and applicatiom 
of a certain character. An application under section 22 of the 
Insolvency Act does not come in any way within the category of 
such applications. It is urged that the application to the District 
Judge against the act of the receiver is really an appeal as is 
contemplated by section 5 of the Limitation Act. Clause (2) of 
section 52 of the Insolvency Act is quoted, which runs as follows : — 
** Subject to the appeal to the court provided for by section 22, any 
order made or act done by the Official Receiver in the exercise of 
the said powers shall be deemed the order or act of the court.*' It 
seems to us clear that the word * appeal ’ in this clause is not used 
in the strict legal meaning of the word. The very wording of the 
section shows this. Section 22 is perfectly clear. The proviso 
says : — “ Provided that no application under this section shall be 
entertained after the expiration of twenty-one dajs from the date of 
the order or decision complained of.” The right of appeal is given 
in section 46 of the Act. In our opinion an application under 
section 22 of the Act against an‘^ act ” of the receiver is not and 
cannotbe an ‘‘appeal ” such as is contemplated by section 5 of the 
Limitation Act. It is clear, therefore, that section 5 of the Limi- 
tation Act does not apply and the court below was, therefore, 
bound to reject the application made to it and this appeal must fail. 
It is dismissed. We make no order as to costs, as the other side 
is not represented. 

Appeal dismissed, 

FULL BENCH 


Before Sir Henry Bkhards, Knight, Chief Justice, Mr. Justice Banerji and 

Mr. Justice LyU, 

SONA DEI Aim anothbb (Plaintiffs) v. .FAEIB OHAISTD and others 
Defendants)* 

Maha-Brdhman^Agre&ment as to distribution of offerings — Construction of 

agreement. 

!Oie members of a family of Maba-Brabroans entered into an agreement 
amongst tbemselves whereby certain members of tlie family were to take the 

♦Second Appeal No. 1173 of 1912 from a decree of L Johnston, District Judge 
(rf Meerut, dated the SOth. of July, 1912, afiSmiing a decree of Mohan Lai 
Huldm, Subordinate Judge of Meerut, dated the 10th of May, 1912. 
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oSexings made on certain days of the month, and the other memtes of the 
family the offerings made on the other days. 

Heldhj Baiteeji and Lyob, (Bichabds, G. J., di^nting) that such 
an agreement as above described would not prevent a pemon who wish®! to do so 
from making a special individual gift to a memter of one branch of the family, 
even on a day which was appropriated by the agr^ment to the other branch, ai^ 
that a claim for such gift by a member of the other branch was not maintainable- 
Per Eichaeds, C. J. If the offering was of a nature which was inclndai in 
agreement between the parties, the wishes of the donor conld not regulate the rights 
of the parties, but the recipient of such an offering on a day which did not belong 
to his branch of the family was^ bound to acoount for it to the branch to which the 
day belonged, Dmrga Per shad v. Bddree (1) and CheU v. UlfcU (2) referrrf to. 
The facts of this case were as follows : — 

The parties belonged to a family of Maha-Brahmans, By an 
arrangement made between the members of the family, the offerings 
made on certain days in the month were to go to one Nanda, the 
husband of the plaintiff Sona Dei, while those made on other days 
were to go to the defendants. Nanda died, leaying the plaintiff as 
his heir. On the day which fell to the share of the plaintiff one 
Debi Singh died. Debi Singh’s son refused to make the offerings 
to the widow, as she was a female, and gave property of some value 
to Fakir Chand, defendant. The plaintiff, thereupon, brought this 
suit for recovery of the offerings or their value. The defendant 
pleaded that the gift was a personal gift to Fakir Chand and no 
suit lay for recovery of such offerings. The courts below sustained 
this contention and dismissed the suit. The plaintiff appealed to 
the High Court. 

The appeal was argued on the 7th of May, 1913, before Richards, 
0. J., and Lyle J., and then, upon an order made by the Chief 
Justice, was re-argued before the present Bench. 

The Hon’ble Dr. Tej Bahadur Sapru (with him Pandit 
Rama Kant Malaviya) for the appellant : ~ 

The members of the family had made an arrangement by which 
certain members were to receive the offerings on certain days, and 
others on other days. The defendant received offerings on the day 
which was the plaintiff’s day. The donor admite that he knew 
that it was the plaintiff’s day and made the gift to the defendant , 
but the defendant was under an obligation not to accept that gift 
or, if he did, to make it over to the plaintiff. Having aaepted 
the gift, he must be deemed to have receive it for the us© and 
(1) (1874) 6 N- W. Pn H. 0. Eep., (191). (2) (1^) I Ii. B., 20 All., 234. 
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benefit of the plaintiff. The donor could not be compelled to make 
the gift to the plaintiff, but the defendant, having entered into a 
contract not to receive the gift on that day, must be deemed to 
have acted as a trustee for the plaintiff and is bound to make 
it over to her, who would be in the position of a cestui qui trust. 
The present case is similar to a case where two doctors 
entered into an agreement that one of them would not treat 
patients within a certain area. If a patient goes to the doctor 
who has agreed to refrain from so practising, he will be bound 
to make over any fee that he may receive to the other doctor. 
In this case a trust was created, inasmuch as the gift was made 
(1) on a day which belonged to the plaintiff, (2) in connection with 
funeral ceremonies by which the family would have been entitled 
to benefit, ( 3) to a man who was bound by the contract. He relied 
on Doorga PersTiad v. Budree (1), Oochi v. JJlfat (2), Godefroi on 
Trusts, 221j 226. 

Dr. Satish Ghandra Bauer ji, for the respondents 

There can be no doubt that the gifts made by Raghubir 
Narain were voluntary gifts. The plaintiff could not bring a 
suit for an injunction to restrain the making or receiving of 
such gifts, against either the donor or the donee. It has been 
held that there is no legal cause of action to recover such 
offerings even as against the donee. The other side contends that 
the defendant, having received the gift on the plaintiff’s day, 
in good conscience ought to make it over to the plaintiff, 
but there would be no such equity, unless the original contract 
was that even in cases where the gift was made personally 
to one individul, the gift would go to the person whose turn it 
would be to take it. The gift would he jpersonal, not because it 
was handed over to the donee •physically, but because it was so 
handed to him the donor with the object that 

he alone should take it and nobody else. The object of the partition 
was, no doubt, to put an end to disputes, but all that the parties 
had in contemplation was to divide that property only that would 
or might be divisible. Where the property was given to one 
member individually it would not be divisible among the parties to 

(1) (1874) 6 N.-W. P., H: 0. Eep., (2) (1898) I. L. E., 20 AU., 234. 

189 (191). 
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the arrangenieiit. ,Ail would be m the same pr^ition, equally 
eatitled to appropriate wholly personal gifts and divide those, only 
which were not |»rsoiml. Upon any other view, the meml^ra wonM 
be placed under a disability and disqualified from acquiring any 
separate property. 

The Hon’ble Dr. Tej Bahadur Saprw replied 

Eighieds, This appeal arises ont of a suit in which the 
plaintiff' claimed to recover from the defendants certain offerings 
which had been made on the oimsion of the death of one Eai 
Bahadur Debi Singh. It api^ars that the plainfeiff the defend- 
ant are both members of the same family of Malm-Brahmans, the 
common ancestor of which was one Dhan Singh. Both the courts 
below have found that an arrangement had been come to between 
the members of the family with a view to the division of the offer- 
ings. Certain members of the family were to have certain days of 
the month and certain other members, other days. Both the oourte 
below have found that the offerings in question were made on a 
day which belonged to the plaintiff. But the plaintiff's suit was 
dismissed upon the ground that the offerings in question were 
personal offerings, made to Fatir Chand, the defendant. 

It is admitted that so far as the donor of these offerings is 
concerned, no court could interfere to compel Mm to make the offer- 
ings to any particular individual. On the other hand, it has been 
admitted that an arrangement betweenjthe Maha-Brahmans as to 
the division of the offerings between themselves is perfectly legal. 
TMs has been decided in two cs^es [see Bmrga Pershad v, Budree 
(l)and OocM v. Ulfat (2)]. It seems to me that the whole case 
turns upon the nature of the agreement and the nature of the gift. 
There cannot be thq least doubt that unless the gift in question 
was within the scope of the arrangement which the courts 
below have found existed between the parties, the plaintiff* cannot 
" succeed. The agreement 'was not in writing. It is state! in some? 
what general terms in the plaint and evidently the court below 
accepted the statement in the plaint as being the terms of the 
agreement. /'The object of the agreement was beyond doubt to 
prevent disputes m to the division of the offerings. As the family 

(1| (18'f4) 6 N.'W. P., H. 0. Eep., P) ilSOSJ I, B., 20 AlU 
■ 189,(191). 
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increased, some such agreement was obvioi^ly very necessary, 

- ' _ - In my opinion the only fair interpretation to give to the agreement 

is that the descendants of Dhan Singh agreed amongst themselves 
C^>. that all the offerings that were made upon the occasions of death 
to any members or member of the family should be divided in 
accordance with the agreement. As the learned advocate for the 
plaint ifF said in the course of the arguments, the agreement amount- 
ed to this, namely, that each member or branch of the family agreed 
to refrain from taking the offerings on the days assigned to the 
other member or branch. It is said that this agreeement could 
only apply to offerings that were made to the family as such. This 
seems to me to be rather a restricted view to take. If it was open 
to the members of the family to exclude from the scope of the 
arrangement aU gifts which any individual might prevail on the 
donor to say was to be his, it would mean that the agreement 
would be practically futile. While, on the other hand, if the 
agreement is interpreted to include all gifts that were made to any 
ofthemernbers of the family of Dhan Singh, it might reasonably 
narry out the object of the arrangement, namely, to avoid 
disputes, 

■ I next come to the nature of the gift. It must at once be 
admitted that if this gift was made for a purpose disconnected with 
cremation ceremonies, the plaintiff would have no right. But 

reading the evidence of Baghubir Narain Singh it seems to me 

perfectly clear that this gift was a gift directly in connection with 
cremation ceremonies, that it was made to one of the members of 
the family of Dhan Singh, and that the only reason why it was 
made to Fakir Chand instead of the plaintiff was because the donor 
has been informed that it would be more efficacious if the gift was 
■ Hot divided and if it was not given to a female. It seems to me that 
if the offering was of a nature which was included in the agreement 
’between the parties the wishes of the donor could not regulate the 
rights of the parties to the present suit. Fakir Chand might have 
refused to take the gift if the donor coupled the donation with the 
coBdition that he must keep it entirely for himself. I think that 
so long as the agreement continued to exist. Fakir Chand having, 
taken the gift was bound to make it over to the plaintiff in 
accordance with the agreement. For these reasons I think the 
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decision of tlie conrl below erroneous, and I would allow the 
appeal. 

Bakeeji, J. — regret I -cannot agree with the learned Chief 
Justice in the conclusion at which he has arrived. I fnlly 
agree with Mm that the whole case turns upon the mture of the 
contract, a breach of which is the foundation of the plantiff's snifcj 
and also on the nature of the gift made by Eaghnbir Narain Singh 
on the o3casion of his father's death. It is alleged in the plaint 
that Dhan Singh, the ancestor of the family, wm the Maha-Brahman 
of the p,rticiilar village in question and tlmt offerings nmde to this 
family of Maha-Brahmans were offerings to the memters of the 
family as such. In order to prevent disputes between the members 
of the family ^as to the division of the offerings, they entered into 
an arrangement by wMch individual members of the family were to 
take offerings given on certain dates, but it seems to me from the 
nature of the offerings wMch, according to the plantiflTs own case, 
were agreed to be divided, that the offerings which were to be 
divided were the offerings made to iiKiividual members of the 
family as such members and not offerings made personally to 
individual Maha-Brahmans who were members of the family. If 
the contract between the parties was that they were to divide the 
offerings given on a particular date to any member of the family, 
whether as representing the family, or in Ms individual capacity 

a Maha-Brahman, the plaintiff would of course be entitled to 
the offerings received on the particular day wMch was the day on 
wMch her turn for recseiving offerings accmued In the present 
case neither of the courts below has found that the contract be* 
tween the parties was of the wide nature just now mentioned, and 
as I have already said, it was not the plaintiff's own case, as laid in 
the plaint. 

If then the contract related to offerings made to the family as 
such, any present made to an individual member of the family in Ms 
personal capacity would not fall within the scope of the contract. In 
the present case, according to the evidence of Eaghubir Narain Singh 
and according to the findings of both the courts below, the present 
made by him was a present individually to Fakir, defendant, and 
the donor distinctly stated at the time of the gift, that the offeidii^ 
were not to be divided among the Malm-Brahmans and they were 
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not to go to a female member of the faptily. It is clear from his 
evidence, which I think has been rightly interpreted by the court 
below, that the offerings in question were made to Fakir in his 
individual capacity, and not as representing the Maha-Brahman 
family of which the parties were members. That being so, I tbjmk 
the plaintiff is not entitled to the offerings claimed and her suit 
ha^ been rightly dismissed. I would dismiss the appeal 

Lyle, J.^ — concur with the judgement of Mr. Justice Banerji. 
There can be no doubt that where there is an agreement among 
Maha-Brahmans, that offerings shall be taken by a particular man 
on a particular day, the agreement is one which will be enforced 
in law. But in the absence of any special stipulation, such an 
agreement can only refer to offerings made to the general body or 
to the whole family, as the case may be, of ^Maha-Brahmans. 
Where a client wishes to benefit a particular Maha-Brahman by 
m fl.kT ng him a special gift, there is nothing to prevent his doing 
so, and in such a case no other Maha-Brahman can claim any 
share in the gift, It seems to me as clear as possible in this 
case that it was the deliberate wish of the donor not only to 
benefit the defendant but to exclude the plaintiff. I do not 
think it is necessary to consider what the motives were that 
animated him. It is sufficient to say that he knew that if the gift 
were made to the whole family the plaintiff might get a share of it. 
Not wishing that she should, he deliberately elected to make the 
gift, not to the whole family, but to the defendant individually. 
No doubt the gift was what might be called a funeral gift, but it 
was open to anyone to make a funeral gift either to a family of 
Maha-Brahmans, or. to an individual Maha-Brahman as he might 
wish. In this case, I think, he made his offering to an individual 
Maha-Brahman, and the plaintiff is, therefore, not entitled to any 
share. I would,: therefore, affirm the decrees of the lower courts 
and dismiss the appeal. 

By the Ooubt.— The order of the Court is that the appeal is 
dismissed with costs. 


Apjpeal dismissed. 
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Before Sir Eefirg Micfuirds, Knighi, Chief ImikBi and Mr. fmiim L'gk. ^ ^ 

SIBHESWABI PBASAD HABAIH SIHGH ahd asotheb IPlaisotwI 
o. GOSHAIH MAYAHAHB abb othebs (Befestdahts.) • 

Oiml Btoeedure Code (1882), seciioR 315 — Exseuiwft of dmree — III 
exMuiiof%^Auciim pm’clmser deprived of property purchase owing: lo ' fcMum of 
judgeimni-dehtor^s title — Sait to recomr purcka^ money — LimiiMkm — Ad W&-* 

IX of 1903 (Indmi Limitation Act), schedule I, articles 62 and IM. 

Eeld (1) that an auction piixoiis^E seeking, to recover the ptixchaie money 
paid by him upon the ground that he has been deprived oi the property pnrchasai 
owing to Mur© of th© Judgement-debtor’s title toi^eto has no right outside tiw 
Code of Civil Procednre, and (2) that the rsmady given by the Code of Ci’dl 
Procedure is not a suit for money had and received, to which article 63 the 
first sch^iuledE. the Indian Limitation Act, ilK58, would apply, but is a suit 
falling within the purview of article 120. Mmm Singh v. Gajadimr Singh (1), 
skud Mohiadeen Ibrahim v. Mahomed Mura Lewai (2) followed, Bsw Kumm 
Shaha v. Bam Goar Shaka (3) not followed. Hanurmn Zamal v. EMumam 
Mandur (4) distinguished. 

The facts of this case were as follows :■ — 

In execution of a decree passed against certain pereons the 
house property of the judgemenfc-dehtois was sold on the 18th of 
March, 1907. The plaintiffs purchased the property for Ea. 15,200. 

There being other decrees against the same judgement-debtors, the 
decree-holders in those cases applied for rateable distribution of 
the assets, which consisted of Rs. 15,200 paid by the plaintiffs. The 
money was distributed as prayed. One Ram Prasad Singh brought 
a suit against the plaintiflfe for a declaration that the property sold 
was h^ and the judgOTient-debtors had no saleable interest in it and 
he prayed for setting aside the sale. The sale was set aside on the 
11th of September, 1907. The High Court on appeal aflSnned that 
decree on the 22nd of November, 1909. The plaintiffs brought the 
present suit on the 12th of September,' 1910, for a refund of the 
purchase money against the defendants who had rweived shares in 
the distribution of the Rs. 15,200. The court below held that the 
suit was filed beyond three years from the date of the distribution of 
a^ts and was barred by limitation. The plaintiffs a|qf«aled to 
the' High Court. 

# Biist ' Appeal ' Ho. 41 ■ of 1912 from a decree of Srisk Cbantoi Basu, Subcrfi* 
uaie ludge of Benar^, dated tke 16 th of Hovember, 1911. . ^ 

( 1 ) as83) I. Ia b., 5 AH, mi. (3) iim) m c. w. h, im. : 

(2) (1912) 23 M. L. J., 487* , ' I, IaB.^ 19,Gric}.i 1^, 
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The Hon’ble Dr. iSftwi(2ar Lai (with him Pandit Braj Nath 
Vyas), for the appellant : — 

Sections 313 and 315 of the Code of Civil Procedure, 1882, lay 
down that if the judgement-debtor has no saleable interest, the 
auction-purchaser is entitled to a refund of his purchase money. 
This right is expressly given by statute, but the question at one 
time was whether that remedy Was the only remedy or the auction- 
purchaser could get a refund by means of a regular suit too. There 
is no doubt that the money can be recovered by suit— 

Singh v. Gajadhar Singh (1) — and that from the persons who 
have received shares in the distribution of assets ; Kishun Zed 
V. MvJmmmad Safdar Ali Khan (2). The case of Ourshi- 
dawa V. Gangaya (3) settles the point as to when the cause 
of action arose. The judgement-debtor had no saleable interest, 
and the purchaser had a right to recover what he had paid. 
The Act of 1859 gave no guarantee to the purchaser. He took 
everything or nothing. The Act of 1882 guaranteed the exist- 
ence of some saleable interest at least of the judgement-debtor 
in the property, the failure of which guarantee gives a right of 
action. No period is provided for suits like these by any special 
article of the Limitation Act. So article 120 of the Limitation 
Act would apply. 

[The Hon’ble Pandit Moti Lai Kehrn, for the respondents, 
mentioned that the sections 313 to 315 were not in force at the 
date of this suit, the law in force being the Act of 1908, order 
XXI, rule 92.] 

The sale took place under the Code of 1882 on the 18th of March, 
1907, and the sale proceeds were divided in July, 1907. The rela- 
tions were created when the Code of 1882 was in force. Under 
the General Clauses Act (X of 1897), section 6 (c), the right 
acquired while the old Act was in force is not affected by the new 
Code. As to limitation. There are cases supporting both views, 
one set of cases holds that the omnibus article 120 applies to a suit 
like this, while others hold that article 97 applies. I submit that 
article 120 is applicable, but even if article 97 applies the suit has 
been teought within three years of the failure of consideration ; 

(1) (188a) I L. B., 5 All, 577. (2) (1891) I. L. B., 13 All, 383. 

(3) (1897) I. li. E., 22 Bom., 783. 
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Mohiiidem Ibrahim ¥. Ilahmrmi Mura Lewai (1) md Wilahanta itn 
V. Imam Sahib (2) hold article 120 to'% applicable. Gurshidatm 
T, Gangaya (3) mentions no article, but holds that the cause of Pm«a» 
action aris^ when the purchaser is deprived of the property sold. Emm 
The Hon’ble Pandit i¥oti iai (with Mm The Hon'He 

Dr. Tej Bahadur Sapru, Manki Ghulam Mujtaba^ The Hon'ble Maiafakd. 
Munshi Gokul Prasad, Munshi Gulzari Lai, Manlvi Mndiamrmid 
Ishaq and Munshi Kalindi Prasad), for the raspondents : — 

The right to bring a snit like this is a right- which m indepnd- 
ent of ^tion 315. If yon take the right to be the cr^tion of statute, 
then the remedy given by the statute should he applidl. The Code 
contemplates an application to the Conn executing the dorree. The 
suit is therefore not nmintainable under the Coda I submit that 
the right to bring the suit is a right independent of section 315, a 
general right, and under section 11 of the Code of 1882 a suit is 
maintainable. I rely on Hari Doyal v. Sheikh Samsuddin (4), 
Ifityanund Eoy v. Jihggat Ghandra GuJm (5) and Bomb Atty 
Khan v. Ahdod Azeez (6). Section 315 only provides a sumnary 
remedy; Kishun Lai v. Muhammad Safdar Ali (7). This is a suit 
for relief on the ground of total failure of consideration from the 
beginning, and article 62 of the Limitation Act will apply. He 
further cited Bhawani Kuar v. Rikki Bam (8) and Hanimmn 
Kamat v. Hanuman Mandur (9). The last case was of a sale of a 
member’s interest in a joint family which could not be sold. The erne 
is in point. There too the sale fail^ as the vendor had no saleable 
inter^t. The^ ^me principle applies here ; Bam Kumar Shaha 
V. Bam Gout Shaha (10). If tiie |udgeiaent-debtor had no ^le- 
able interest, there was a failure of omsideration from the begin- 
ning. It is, however, a suit for money had and received. The 
right arises out of the Statute, but the form is not prescribe by it. 

My second point is that the remedy is not available against my 
clients, who have only received shares in the distribution of assets. 

They are neither the judgement-debtors nor were they parti® to the 
suit to set :^aside the sale. The first ■ essential for a suit under 

(1) (101^) : n M L. J., 487. (6) (1878) Ii K, 5 I. A., US. , ♦ 

(2) (1892) L U B., 16 Mad., 861. (7) (1®1) I. Ii. R., 13 All., 383. 

(3) (1897) L Ii. B, n Bom., 783. (8) (1879) I, lu B., 2 All, 354. 

(4) (1900) 5 a W. N., 240. (9) (1®!) I. B B., 19 Calc., 123. 

(5) (1902) 7 0. W. 107. flO) 13 C. W. ICW. 
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section 315 is that It must be found’' that the judgement-debtor 
had no saleable interest. I submit that it must be found by the 
Court against those against whom the claim is made ; Vithoha v. 
E8at(l). 

Eichaeds, 0. J. and Lyle, J. — This appeal arises out of a suit 
in which the plaintiffs claimed to recoYer a sum of Es, 15,200 in 
certain proportionate shares from the several defendants. The suit 
has been dismissed by the court below as being barred by limita- 
tion. The facts, for the purposes of the present appeal, may be 
taken as admitted. A decree-holder of the name of Mayanand Gir 
caused certain property to be put to sale in order to realize the 
amount of a decree. The property was sold and purchased by the 
plaintiffs. An objection was taken on the part of a claimant to. the 
property in the execution proceedings, but the objection was dis- 
allowed with the result that the purchase in favour of the present 
plaintiff was confirmed on the 20th of May, 1907. The proceeds of 
the sale were paid into court and were distributed amongst the 
persons who held decrees against the judgement-debtor of Maya- 
nand Gir. Its distribution took place on the 1st of July, 1907. 
Subsequently the claimant to the property brought a regular suit 
to which he made .the present plaintiffs parties and also Maya- 
nand Gir. That suit was decreed by the court of first instance 
on the 11th of September, 1907, and after various hearings was con- 
firmed by the High Court on the 22nd of November, 1909, The 
plaintiffs instituted the present suit on the ] 2th of September, 1910, 
claiming to get back the purchase money as already mentioned. 
The court below, holding that the suit was one for "money had 
and received” by the defendants for the use of the plaintiffs, 
dismissed the plaintiffs’ suit as being barred by limitation on 
the ground that article 62 applied and that time began to run from 
the 1st of July, 1907, when the decree-holders received the 
money. 

The plaintiffs come here in appeal contending that the deci- 
sion of the court below was wrong. It seems to us that, apart 
from the Code of Civil Procedure, the plaintiffs in the present case 
would have no right to recover back the purchase money they 
paid merely on the ground that the judgement-debtor’s title had 
' (1) (1893) I, L. B., 18 Bom., 594. 
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pro¥^ defecti¥e. This seeim to lm¥e beea the Yiew takes by 
Steaiqht, J.,, when refemng a question to the Full Bencli in 
the case of Mmhim Singh ¥. Qajadhar Singh (1). The learned 
Judge, after referring to a number of rulings, says : — By all these 
decisions it seems to ha¥e been recognized as an established 
principle of law, that a purchaser at a sale in esajution of d«ree 
cannot recoYer his purchase money, if it turns out that the judge- 
ment-debtors, whose immoTable property he has purchased, had no 
saleable inter^t.**' When the case came before the Full Bench 
this ¥iew of the law seems to have been accepted. The I^med 
Chief Justice refers to section 315 of the Code Ciidl Pr«»iure, 
then in force, as being the foundation of the plaintiflb’ right, in 
that cmsa, to get a return of his purchase-money. This also seems 
to: hare been the view taken by Napier, J., in the case of 
Mohiudeen Ihrahim v, Mahomed Mwra Leimi (2). At page 
489 the learned Judge says : — “It has been laid down by the Privy 
Council in Borah Ali Khan y. The EMCutora of EJiaju Mohee- 
oodeenj that as in India movable and immovable property are alike 
capable of being seized and sold under the writ of fieri faeim, the 
responsibility of the sheriff in respect of sales here is governed by 
the law relating to chattels rather than by that relating to the sale 
of real property. It is clear that where the property seized was 
personal estate and it was sold by the sheriff, no suit lay either 
against the sheriff or the judgement-creditor, who had received 
the purchase money, to recover it when the property had been re- 
covered from the purchaser by a person claiming title, the principle 
being that a sale by the sheriff was not a sale in market overt, the 
purchaser acquiring thereby only what the judgement-creditor h^l 
a right to sell, namely, the precise interest, and no more, which the 
judgement-dehtor possessed in the goods, and that there was no 
warranty of title implied in a sale by the sheriff.’*' We agree that 
outside the provisions of the Code of Civil Procedure, to which we 
shall presently refer, an auction-purchaser has no right to recover 
back the purchase money merely by showing that the judgement- 
debtor had no saleable interest. 

The real reason is that in' a sale by the court or its officer, there 
is no warranty of title, tod the money which the purchaser f^ys 
(1) (1883) I. L. B., B All., 577. (2) (lilS) SB M. L. J., #7. 
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cannot, either in law or equity, be said to have been received by 
the court, its o95cer, or the creditors for the use of the auction- 
purchaser. We, therefore, think that, assuming that the plaintiffs 
had any cause of action, their cause of action was to enforce the 
right which was given to them by sections 313 to 316 of the Code 
of Civil Procedure of 1882 (which admittedly was in force at the 
time of the sale and distribution of the purchase money in the 
present case). Section 315 provides, amongst other things, that 
when it is found that the judgement-debtor had no saleable interest 
in the property which purported to be sold and the purchaser is for 
that reason deprived of it, the purchaser shall be entitled to receive 
back his purchase money from any person to whom the purchase 
money has been paid. 

There is an alteration in the present Code which we need not 
consider for the reason mentioned above. The plaintiffs' right is 
regulated in the present suit by the provisions of the Code of 1882. 

In the Full Bench case to which we have already referred, 
viz. Munna Singh v. Qajadhar Singh (1), it was unanimously 
decided that an auction-purchaser was entitled to bring a suit 
to recover back his purchase money, when it was found that 
the judgement-debtor had no saleable interest. It seems to us 
quite clear that this is a form of suit for which there is no 
special provision in the Limitation Act. We have already 
pointed out how, in our opinion, it cannot be said to be a suit for 
money had and received. We, therefore, think that article 120 
applies and it is admitted that if this is the proper article the suit 
is within time. The learned advocate on behalf of the respon- 
dents urges that even if it be held that the plaintiffs' right in the 
present case is a right under the statutory provisions of the Code 
of Civil Procedure of 1882, the suit is nevertheless a suit for money 
had and received by the defendants for the use of the plaintiffs, and 
he quotes, in support of this contention, the case of Ram Kumar 
Shaha v. Ram Gowr Shaha (2). The learned Judges, in deciding 
that case referred to the case of Hanuman Kamat v. Hanuman 
Ma7tduT (3), and say as follows, at page 1083:— '‘We are unable 
to distinguish this case in principle from the case before us." With 

(1) (1883) I. L. E., 5 AH., 577. (2) (1809) 13 0. W. N., 1080. 

(3) (1891) I, L.B., 19 Calc, 123. 
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gr^t respect to the learned Judges we thinl that the ea-es were 
d:istiiignishaHe. In Eanurrmn Kamat t. ffanmnan Mandur (1 j 
the money was sought to he reeoTer^ on the ground that there 
had been a faiure of consideration in the ease of a private .-ale, 
whilst the case before the learned Judges in iSa-m Shnlu 

V. Bum Gour Shaha (2) was a case, like the present one, in which 
an auction-purchaser sought to recover his purchase money on the 
ground that the judgement-deblDr had no saleable interest. As 
against the authority of this case we imve the case, already referred 
to, of MoMndeen Ibrahim v. Mahomed Mlum Lewai (3), in 
which the learned Judges expressly decided that article 120 was 
the article .applicable to a suit in which an auction-purchaser sought 
to recover the purchase money on the ground that the judgement- 
debtor had no saleable interest. 

Under these circun^tances, we think that the appeal should be. 
allowed and the case remanded. We a^X2ordingly allow the appeal, 
set aside the decree of the court below and remand the case with 
directions to readmit the suit under ite original number in the file 
and prcH^ed to determine the same according to law. Cc^ts here- 
tofore will be in the discretion of the court disjK>siEg of the suit. 

Appeal allowed amd case remanded. 

Before Mr. ludice TudbM and Mr, Justice Muhammad Eafiq, 

DAOHMI HABAIH alias MUNHDJI (Plaistiff) t?. EA,M CHABAH 
, BAS Aim OIH3EES (Bbfehbaots,.)* 

GwU Procedure Code fXSOSJ, ordm‘ XXXIXf rule I ; order XMII^ r»& 1 — 

Injumtkm — Or^refming^jimiion — 

Bdd that an. app^ li« from an oniar tMmmg, wdl as from one granting, 
a temporary injtiiiotion. 

The facts of this case were as follows « 

Two decrees were obtained against one Musaminat Dropndi, 
in execution of which certain property was attached. Lacluiii 
Narain' objected, to the attachment and sale of that properly on 
the ground that it belonged to him and not to the judgement-debtor. 
His objection was disallowed and he then brought a suit to establish 
his right. In the course of that suit he applied for a iemporary 

« First Appeal Na. 25 ol 1913, from an cr.le: of Gara Prasad Daw, 
Subordinate Jnd^ of Allahabad, dated the 19t-b of November, 191*1. 

, (1) {1891) I, Ii. B^..19 CMc., 123. 12) 13 C. W. 

{3) {1913) 23 M, B 
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injunction to restraifi the defendant decree-holder from putting 
the property to sale. The lower court refused the application, 
merely remarking that the applicant could deposit the decree 
money. The plaintiff appealed to the High Court, where a 
preliminary objection was raised by the respondents that the 
appeal did not lie. 

Mr. M, L. Agarwala, for the appellant. 

The Hon’ble Dr. Sundar Lai, for the repondents. 

Tudball and Muhammad Eafiq, JJ : — This is an appeal 
from an order passed by the court below under order XXXIX, rule 
1, of the Code of Civil Procedure. Two decrees were obtained 
against one Musammat Dropadi, in execution of which certain 
property was attached. Lachmi Narain objected to the attachment 
and sale of that property on the ground that it belonged to him 
and not to the judgement-debtor. His objection was disallowed 
and he then brought a suit to establish his right. In the course of 
that suit he applied for a temporary injunction to restrain the 
defendant decree-holder from putting the property to sale. The 
lower court has refused the application, merely remarking that the 
applicant can deposit the decree money. A preliminary objection 
is taken that no appeal lies from the order. It is contended that 
order XLIII, rule 1, clause (r), merely relates to an order granting 
an injunction, but not to an order refusing to grant an injunction. 
In our opinion, an order refusing as well as one granting an 
injunction is an order passed under that rule and the language of 
that rule covers both classes of orders. There is no force in the 
preliminary objection. As regards the merits, the application is 
Hot strongly opposed and, in the circumstances of the case, the 
injunction ought to have been granted by the court below. We 
allow the appeal-, set aside the order of the court below and grant 
a temporary injunction restraining the sale pending the final 
decision of the suit. Costs in the present matter will abide the 
event. 

X Appeal allowed. 
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Btfom Mr, Jmiim TudkM and Mr. Jmiics Mukummmi Eafiq. 

WAH3D-UN-MSSA AsB mssm (Ete'i'Eif.BASTs) v. KUNDAH LAL a.sd 

ASOTHEE (PLAmTlFPSl* 

Giml Pr(medu7e G-^^(mB), order XLI, rule 28; order XLIII, ruk IfiiJ- 

Suii dismiised for default of a^pearanm, hut regtored by a_ppdlate court 

Uemand-^Appml, 

Bdd that no appeal would lie from an appellate order directing thal a suit, 
which had been dismissed because neither partj had appeared, should te restore 
to the file of pending cases and heard. 

In this case the plaintiffs’ suit was dismissed because neither 
party appear^i. The plaintiff, without applying' for the 
restoration of the case, appealed against the decree to the District 
Judge. The District Judge allowed the appeal and remanded the 
case for decision on the merits. Against this order the defencknts 
appealed to the High Court, and at the hearing a preliminary 
objection was taken that no appeal lay. 

■ Pandit Baldeo Ram Dave (for The Hon’ble Dr. SuwJar Lai), 
for the respondents, raised a preliminary objection to the hearing 
of the appeal on the ground that no appeal lay from the order. 
The appeal purports to have been filed under clause {%) of order 
XLIII, rule 1, from an order supposed to have been made under 
order XLI, rule 23. The order appealed against has not been 
made under rule 23, order XU. Eule 23 contemplates a case in 
which the court of first instance disposes of a suit upon a preliminary 
point and passes a ‘"decree ’ and the “decree’’ is reversed on appeal. 
No “ decree ” has been made in this case by the court of first 
instance and the case has not been decided on a preliminary point. 
The “ order ” made by the court of first instance is not a “ decree. ” 
In such cases there is no appeal from the appellate decree of the 
court. If the appeal had been dismissed by the District Judge, 
no second appeal would have lain to this Court. The law did not 
contemplate an appeal where the appeal was allowed by the Dis- 
trict Judge. 

Mi. Wikal Chand (ioT Dr. S. M. S-vblemaiii), for the appel- 
lant: An appeal is allowed from an order of remand Here 
an order of remand was passed and an appeal can be enter- 
tained. ^ The court below had no Jurisdiction to pass the order that 
it did. 

• First App^l Ho. 28 of 1013, from an order of Austin Kend^i District 
ludge of Gawapore, dated the 2nd of Jannarj, 1918, 
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Even if no appeal lies, the court below having acted without 
jurisdiction, I submit, the case should be entertained under the 
provisions of section 115 of the Code of Civil Procedure. 

Tube ALL and Muhammad Eafiq, JJ A preliminary objec- 
tion is taken that no appeal lies. The suit was dismissed by 
the court of first instance as neither of the parties appeared. 
One party went up in appeal to the court below, which entertained 
the appeal, set aside the order of dismissal and directed that the 
first court should hear the case. The opposite party has come up 
in second appeal, and it is urged that no appeal lies. On behalf 
of the appellants it is urged that an appeal lies under order XLIII, 
rule 1, clause (u), of the Code of Civil Procedure. This order 
relates to orders passed by appellate courts under order XLI, 
rule 23. In the present case the order passed by the court below 
is clearly not an order under order XLI, rule 23, and therefore 
under order XLIII, rule 1, the appellants have no right of appeal. 
It is, therefore, clear that the preliminary objection must prevail 
We are asked to treat this appeal as an application for revision. 
We decline to do so in the circumstances of the present case. The 
appellants, if they care to do so, must file an application for 
revision which will be decided on the merits. The appeal fails 
and is dismissed with costs. 

Appeal dismissed. 


Before Mr, Justice Byves and Mr, J ustice Lyle. 

BAM BUBER PANDE akd othees (Dependants) v. RAM DASI (Plain- 

TIPP.)* 

Hindu law — Joint Hindu family — Mortgage — Suit for cancellation of mortgage 
executed by managing member — Corrijgromise-^Liability of sons. 

One K, as head of a joint Hindu family, executed in 1905 a usufructuary 
mortgage of the family property , in which the widow of his deceased brother 
^ joined as a co-mortgagor. In 1907 the mortgagors sued for cancellation of this 
deed, but entered into a compromise with the mortgagee, upon which a decree 
was passed maintain'ng the mortgage, hut in a modified form. The moltgagee 
thereafter instituted a suit for enforcement of the mortgage as settled by the 
’ compromise decree. 

* Second Appeal No. 1151 of 1912, from a decree of E. E, P. Rose, Additional 
Judge of Gorakhpur, dated the 18th of July, 1912, reversing a decree of Hidayat 
All, Officiating Second Additional Subordinate Judge of Gorakhpur, dated tho 
llth of March, 1912, 
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that, in vie^r of the fact that the mmiM Mow fotiiii that the 
compromise was genuine and for the bemfit of the familT, it was not open to the 
defendants to raise the question of the genuineness of the criglnal mortgage, 
and that, whether, or not the original morf gaga was a genuine traDsacticn, the 
coiiiprcmii,se decree gave rise to a d.eht which h'indlng on the desceniants of 
the ori,ginai morlgagor K. Mmian Lai v. Khhan Singh (1) referred to. 

The facts of this case were as follows : — 

One Karya Pande and his brother’s widow mortgagal the 
entire family property to the plaintiff. Two years later., the 
mortgagors brought a suit to set aside the mortgage on the ground 
that it was fraudulent, but compromised the suit with the plaintiff. 
The compromise provided : — 

(a) that the mortgagors should be entitled to redeem on 
payment of Es. i,2{>0 in any Jeth ; 

(b) that the mortgagee was to, remain in possession until 
redemption, and that if the mortgagors interfered, they 
would be liable in damages. 


1B3 

Iliu 

Pa 

t.. 

Bam Dm. 


The defendants, who are the grandsons of Bmrya Pande, 
brought a suit for maintenance of their possession, alleging that 
the mortgage was fraudulent and. collusive, but their suit was 
dismissed for default of appearance. 

The plaintiff brought this suit alleging that she was wrongMly 
dispossessed in 190*7. The suit was defended on the ground that 
the mortgage was fraudulent and collusive and that there was no 
necessity to borrow and the widow had no right to mortgage. The 
Subordmate Judge dismissed the suit, giving effect to the 
defendants’ pleas. The Judge in apical reversed the decree and 
decreed the suit The defendante appeal^ to the High Court. 

The Hon’ble Dr. Tej Bahadur Sapru (for whom Munahi 
Iswar Saran), for the appellant : — 

The court has found that the original mortgage was fictiticius. 
There was no money advanced by the plaintiff on foot of that 
mortgage. The sons, therefore, were not bound to pay anytLing 
on account of the fictitious mortgage. The compromise in tie 
suit .made by the father by which he undertook a liability, wa^ 
not in the interest of the sons. It was not a transaction for 
. the benefit of the family and the father had no right to burden 
the family property with a liability for which no consideration ^ 
- .had passed. The members of the family are not bound by tli? 

, |1) (1912| I. li. a, 34 AEi ifs. 


430 


THE INDIAN LAW REPOBTS, 


[YOL. XXXV. 


1923 transaction. A frand was effected by the executant on the family, 
Bam Kuber" 9,nd the members of the family could not be bound 'by the fraud 
pAKDE of the ^ancestor. They are bound by his acts only so far as they 

Bam Dasi. are family transactions. 

The Hon’ble Dr. Sundar Lai, for the respondent 
The suit of Karya Pande, to set aside the mortgage, was a suit . 
on behalf of the family, and although the other members of the 
family were not parties to it in name, to all intents and purposes, 
they must be taken to be parties to it. The court below having 
found that the father was suing on behalf of the family as its head, it 
must be presumed that every member of the family was suing and 
that therefore the compromise was entered into on behalf of the 
family. There is no suggestion that there is anything fraudulent 
in the entering into the compromise. It was a compromise of 
doubtful rights. The question is not as to the liability of the sons 
to pay their father's debt but of paying debts under the compromise 
to which the defendants were themselves parties. 

Munshi Iswar Saran was heard in reply. 

Ryves and Lyle JJ ‘.—Karya Pande and Musammat Aureha 
Parain, liis sister-in-law, executed an usufructuary mortgage of 
the zamindari share entered in their names, on the 13th of May, 
1905, in favour of the plaintiff, for Es. 1,799. It was agreed that 
the mortgagee should take the usufruct in lieu of interest and 
that the mortgage should be redeemed on payment of the mortgage 
money after a period of four years in any Baisahh, -It is unneces- 
sary to recapitulate the further covenants in the bond. In 1907, 
the mortgagors brought a suit against the mortgagee to cancel this 
mortgage on the ground that it was merely a paper transaction 
and no consideration passed. Karya Pande expressly brought this 
suit in his capacity of manager of a joint Hindu family. It is 
unnecessary to consider whether such a suit could have been 
maintained. The parties, however, arrived at a compromise the 
terms of which were that the amount then due on the mortgage, 
which was about Rs. 2,500, should be reduced to Rs. 1,200 and 
that the mortgage be redeemable in two years. A decree was 
passed in terms of the compromise, dated the 23rd of May, 1907. 
The plaintiff now sues to recover Rs. 1,200 due on the mortgage, as 
paodifted by the decree and for damages as stipulated in the 
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iiwrlpige EEd decree, on the groimd that she had been wrongl j 
dfa|K>ssessed by the defendants. B^rya Pand© is dead Mid* the 
defendants are his grandsons and great grandsons and Mnsamnmt 
Anreha Parain. He main defence to the suit was that the 
mortgage of 1905 was a fmndnlent transaction enter«i into to 
defeit creditora, and in particular, one Harpal Pande, Hai|»i 
Pande held a mortgage on some other property of Enrya Pande, 
and in execution of a decree on his mortgage he sold lie 
mortgage property. As the jiroc^Js of the sale were iosnfiScient 
to satisfy the decree, he appli^ on the SSfch of March, 1^, for a 
decree under section 90 of the Transfer of Property Act, to lemY&t 
the balance of the decretal money. This mortgage in suit, it is 
alleged, was executed on the 13th of May, 1^5, to defeat his claims. 
It was also pleaded that the suit and compromise of the 23rd of May, 
1907, were collusive and therefore ineffectual, and, in any event, 
could not bind the defendants other thanMusammat Aureha Parain, 
because they were not parties to it. The fimt court dismissed 
the suit on the ground that the mortgage of 1905 was entirely 
fictitious and was a mere paper transaction fraudulently enter«i 
into to defeat the creditors of the estate. On appeal the lower 
appellate court upheld this finding, but came to the conclusion 
that the compromise in 1907 was perfectly genuine and was 
entered into because Karya Pande was afraid that his suit 
would be dismissed. As the suit was instituted by him in a 
reprmentative capacity as head of the family, the whole fmnily, 
including minora, were bound by his It further fouiKi 

that the compromi^ was for the benefit of the family, ami decr^ 
the suit. Ib second appeal it has been argued on beh^f of 
the defendants appellants that on the finding that the origiml 
* mortgage was mado without consideration, no money passed 
and consequently there was no debt due from Karya Pande, and 
that, therefore, there was no pious duty on the part of the sons 
md grandsons involved in the matter, and, secondly, a com- 
promise, which purported to modify a mere paper transaction, 
could create no liability. 

In our opinion, this ingenious argument has no force, and we 
think that on the finding that the compromise was not cdlusive, 
but genuine and anade^to benefit Urn family, the courts were 
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not entitled to go into the question as to whether the original 

fictitious. 

Bakde According to the Full Bench ruling in Madcm Lai v. Kishm 

t^ am^aat /Sfmgrfe (1)> the whole family, including the minors, were bound by 
the decree. But even assuming that it was open to the defendants 
appellants to re-open the question as to the validity of the original 
mortgage, and even assuming that the finding of the lower courts 
as to its nature is correct, the original mortgagors sued in 1907 - 
to get rid of the danger to the family which their own fraudulent 
conduct had created. It is true that the mortgagee was equally 
fraudulent, but she was neverthless entitled to maintain her posses- 
sion. In pari delicto melior est positio defendentis. If the 
court had decided the case on this principle, the suit would 
have been dismissed and it would have been res judicata 
between the parties that there was a mortgage legally enfor- 
cible against the defendants appellants for an amount, then approx- 
imately, Es. 2,500. In order to minimize the liability of the family, 
the mortgagors were probably well advised to make the best 
terms they could and compromise the case. Even if there was 
no loan nor debt 'in the beginning, this decree created a debt 
for which there ‘was good consideration, which the sons and 
grandsons are bound to discharge. We, therefore, dismiss the 
appeal with costs. 

Appeal dismissed. 

1913 Bef ore Sir Henry Bichards, Knight, Chief Justice, and Mr, Justice Banerji 

May, 23. BHAGWANT SINGH iBhAxsTim) v. BHOLI SINGH (Dbfekdaht)* 

Act No. IX of 1908 (Indian Limitation Act); schedule I, articles 138 and 141 — 
EicecuUon of decree — Successive purchasers of same property — Suit by subset 
guentpmohaser to recover from earlier purchaser '—Limitation. 

Aiiacle 138 of the Linutation Act only applies to suits in which the 
auction purchaser is the plaintiff and the judgement-debtor, or some one 
claiming through him, is the defendant. 

Bam LaMan Bai v. Qajadhar Bai (2) and Khiroda Kanta B oy y . Krishna 
Das (3) referred to. 

This was an appeal under section 10 of the Letters Patent from 
the judgement of a single judge of ihe Court. The facts of the 

• Appeal No. 81 (rf WlSiincler section 10 of the Letters Patent. 

(1) (1912) I. L. E., 34 AU., 572. (2) (1910) I. L. B., 33 All., 224. 

(3) (1910) 13 q. L. L, 878. 
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case are sfcatoi in the judgemeiit imcier app^l* wMch was m 
follows : — 

TMb was a suit for recovery of ^ossiaaioE over certain immovaHe proferty® 
md Qlb only qnastion for detenodnatioii Mots me is one of Imitation, In stating 
tMs qnffltion, I think it reasonable to accept everything which the courts below 
have found, against the conduct of the defendant upon the s of the &m, B 
appears that the defendant, holding three distinct mortgage on the pro^tj in 
suit, brought three distinct suits, one upon each mortg^e. He obtained imrem 
and put the property np for sale three tim^, oaj^ np^n each decree. He pur- 
chased himself at auction nndfflEr two his decree on the 2.1st d February, 
1898, and obhdn^ formal p^sftision m &© flh ci Septemter, 18%, and a^ln 
on the 30lh of January, 1899, In the mem tlim Urn msm proper^ bem 
put up for sale a third time on the 2isl of April, 18%, dlie defaidant app^wrf .»! 
that auction sale, said nothing about his previous purchwe, but actuaiiy Md fe* 
the' property as if it still beionga d to his judgemant-dabtor. He was out-Md by 
the plaintiS, who thus became auotion-purch^r at this third side held « 
the 21st of April, 1898, This sale was confirmed by the court on Wth of May, 
1898, and the plainliS obtained formal dehvery’of p<»esslaa on the I5th of 
May, 18%. It must be rememlered, therefore, that his. Judgamant-debtor wm 
still in possession at the date of the auotimi* s^ hut &e decaree-holte (Qie 
present defendant), sm auction purchaser under his fimt two danre^ had 
himself obtained formal delivery of possesion before the plaintifi did so. The 
present suit was brought on the first of June, 1910^ and I ‘have to &t«nin 0 
which is the article of the first schedule to the Indian Limitation Act (Act IX 
of 1908), by which tibat suit is governed. The suit as brought is on© to which 
article 142 of the said schedule would apply, provided the plaintifi succeeded 
in ■es:lab!ishing the necessary facts. What the plaintifi says is that he obtained 
actual and not merely formal pcss^ion on the 15th of May, 1899, hut lost 
that pc^asion some time in the month of July, 1899, owing to an advarse 
decision of the Bevenue Courts. If th^ facts were ^lablish^ the suit 
would ha one for p<^s^si 0 a of immovable properly when jthe plaintifi while in 
pcffisession of the property, had been dispossessed j article 142 of llie Indian 
Imnitation Act would apply; the date of the mginof 4he o&nm of auction 
would hO' the month of July, 1899, md the suit would be within time. In sm^di 
a suit, however, the burden of proof is on the plaintifi to satisfy the court 
that he was actually in possession within limitation. There is no finding in 
favour of the plaintifi by either of the courts below on this point, nor has 
either of them applied article 142 of the schedule, nor has either of them 
calculated the origin of the causa of action from the month of July, 11^. 
the courts below have held that the;plaintifi has a causa of action datingfmm 
the 15 th d May, 1899, the date on wMch formal delivejy of possession to him 
took plaiM under orders of the court. The learnt M.uli3if himself dcM not 
expr^ly state what article of the limiiaticm Act. he prop<»6s to apply ; but 
learnt Bulwrdinate Judge on first appffid has expressly applied articfe' 144, 
... This artiola cannot be appiiei uulw the court is pre^ffed to find that li« wdt 
is one for posse^fion d immcvaMa proper^. not ^j^<Mly pwMtonate 
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any of the other articles of the schedule in question. This seems to me clearly 
impcBsible, because the suit as framed is one to which article 142 would apply j 
and it discloses facts which would make article 138 of the schedule applicable. 
The courts below have held that article 138 of the schedule is excluded by 
the principle of the ruling of this court in JSarain Das v. Lalta Drasad 
(1). That ruling obviously does not exclude article 138, because the parti- 
cular oaie then before the Court was decided without any determination of 
the question whether article 138 or article 144 would have applied to the facts 
then before the Court. By implication it seems to me that this ruling is entirely 
against the plaintijQi ; but I will refer to this point again presently. There are 
other authorities for holding that article 138 of the schedule would apply to the 
present suit, as for instance, cases reported in I. L. K., 35 Bom., 452, and 
in I. L. B., 17 Mad., 89. I come back, therefore, to what seems to me the 
one question really arguable, namely, whether or not the courts below 
should have found in favour of the plaintiS on the ground that he has made 
out a sufficient case for applying the article of Limitation Act on which his suif 
was actually based, namely, article 142. I do not think the case for the plaintiff 
can be put any higher than this, namely, that the court should accept his 
certificate of formal delivery of possession on the 15 th of May, 1899, as primd 
fade sufficient proof that he obtained actual possession on that date. If this 
proposition can be affirmed, then it would not be necessary for the plaintiff to 
prove that he actually lost possession in the month of July following, or on any 
specific date ; he could claim to have made out a good title, plus possession 
within twelve years of the date of the suit. Now it is on this very point that the 
ruling in Weekly Notes, 1899, already referred to, seems to me against the plain- 
tiff. Applying the principle involved in that ruling to the facts of the present 
case, I hold that if the judgement-debtor had been in actual possession on the 
15th of May, 1899, then the court would have been bound to accept the plaintiff’s 
certificate as sufficient proof that the judgement-debtor was actually ousted 
from possession on that date, and that possession passed to the plaintiff. The 
case is otherwise when the judgement-debtor was not in possession on the 15th 
of Mayj 1899, but another person was in possession as auction-purchaser under a 
previous sale. As against such auction-purchaser, formal delivery of possession 
to the present plaintiff is not proof that he was actually ousted. Something has 
been said before me in argument as to the dishonesty of defendants’ proceedings, 
and as to the question of estoppel. The considerations are quite irrelevant to 
the question of limitation. If the plainiifi had come into court within twelve 
years of the dale of the confirmation of his auction sale, it may be that the 
courts below are perfectly right in holding that no sort of defence on the merits 
would have been open to the defendant, in view of his proceedings, and 
particularly in view of the fact that he was a bidder at the auction sale of the 
21st of April, 1898. The whole point of the law of limitation is, however, that a 
defendant cannot he put to the defence of his title at all unless the piaintifi 
claims from the courts the relief to which he is entitled within what the 
Legislature has laid down to be a suitable time with reference to the facts of each 
partioTilw casOv ^ as framed is barred by arfciol© 142 of the 
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firit sdicdale lo ike laiiaii Xiimitalioa iysl, because tbe plamtifi hw MM to 
prove the mgrediente n&msMj to bring bis snil under Ibe opera! I ds oI that 
article. I bold that tbe facta disclc»ed are si:K5b tbat the suit would have b«n 
maintdimble under article 1S8 of tbe same ^b,^nk if it bs^ been filed two ixy§ 
^rlier, but tbat it is bwied under tbat article, because it w« bron^t 
more than twelve years from tbe date of the confirmation of tbe anclion sale. I 
bold tbat article 144 of tbe same seb^nie cannot be applied at all, baanse 
from any point of view tbe salt is one provided for by another article in tbe 
same schedule. I, therefore, accept this app^ and setting aside tbe decrees of 
both tbe coarts below, dismM the suit with omU tbrongboat” 

Pandit Uma Shankar J^jpai^ for tlie appellant 

Babn Damodar Das, for the r^pondent, 

Eichaebs, 0. J., and Bambji, J.— The fasts oat of wHdi 
this appeal arism are a little peaaliar. It appeara that the 
defendant obtained three mortgage decrees on foot of three 
separate mortgages against the property which the plaintiff now 
seeks to recover. There were three separate sal^. The 
defendant himself purchased at two of the salm. He bid at tlm 
third sale, but he was out-bid by the plaintiff, aoi the plaintiff 
was accordingly declared the auction-purchaser. The sale to 
the defendant was on the 21st of February, 1898; that to the 
plaintiff was on the 21st of April, 1898. The defendant 
obtained either formal or actual possession on the 7th of Novem- 
ber, 1898. The sale to the plaintiff was confirm^ on the 
30th of May, 1899. The present suit was not instituted until 
the 1st of June, 1910. In any view of the case, the plaintiff 
slept on his ligbte for n^rly twelve years. The only ques- 
tion which had to be dmded was one of limitation. It has 
been urged with great force in the pr^nt Letters Patent 
Appeal that article 144 of the Limitation Act is the article 
which should regulate the present suit. The learned Judge 
of this Court, in his decision against which the present Letters 
Patent Appeal has been preferred, held that article 138 applied. 
It is quite true that the plaintiff’s suit is based on an auction- 
purchase in execution of a d^ree j it is also true tiiat at 
the date of the sale to the plaintiff tiie judgement-debtor was 
in possession. At first sight it would appear as if article 138 
applied. We axe, however, inclined to think that article 138 
only appli^ to suits 'in which the auction-purchaser is jAam- 
tiff, and the jud^menfr^lor, or some pmm through 
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him, is defendant. [So# JSam Lakhan Mi v. Oajadhar Mi 
(1) and also EMroda Kanta Boy v. KrishTia Das LaJia (2).] 
The respondent meets this argument by saying that even assum- 
ing that article 144 is the article which applies to the circumstan- 
ces of the present case, it has been found that he claims through 
the judgement-debtor and that therefore he is entitled to add to 
Jiis own possession the possession of the judgement-debtor from the 
30th of May, 1898. It is clear that if the defendant is so entitled 
to add this period, the claim would be time-barred. It is true 
the defendant claims through the judgement-debtor. He was an 
auction-purchaser of the judgement-debtor’s interest and is in 
possession as such. It is, however, contended on behalf of the 
plaintiff, that having regard to the fact that the defendant allowed 
the property to be put up to sale a third time and bid at the sale 
himself, he ought not to be allowedi to say that he claims through 
the judgement-debtor. Both the court of first instance and the 
lower appellate court placed considerable weight on the fact that 
the defendant bid at the auction sale at which the plaintiff was 
declared the purchaser. But no issue was framed as to whether 
or not the defendant is estopped from setting up the case that he 
claims through the judgement-debtor. It has not been explained 
how it was that the property came to be put up to sale on 
foot of each of the decrees, nor has it been shown how far 
the defendant- was responsible for the property being so put 
up. All the decrees appear to have been put into execution 
about the same time, and it may have been that the court 
executing the decree was as much, or more, to blame than 
the defendant, in allowing the same property to be sold three 
times. Furthermore, it has not been found that the plaintiff 
was ignorant of the fact that two months before his purchase 
the property had been already sold and purchased by the defen- 
dant. If he knew all these facts it could hardly be said that 
he was misled by the fact that the defendant bid at the last 
auction sale. We think that before finally disposing of the 
appeal we should have a clear finding on this issue of estop- 
pel. We therefore refer, under 0 ^^^ XLI, rule 25, the fol- 
lowing issue: — 

W m (2) (1910) 12 Q, L. J., 378. * 
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' Did .the defendant by Ms act intei^nally cause, tbe pMntiff 
to believe that he did not alreswiy purchase th# properly himself, 
and that .the property could he sold and a good title given under 
the decree in execntion of which the property was sold to the 
plaintifi?’’ 

In considering this issue the court will bear in mind the im- 
portance of the knowledge of the plaintiff of what had previously 
occurred. The court wii.l take such additional evidence as the 
parties may aiiuce, relevant to the above issue. On rojeipt of 
the finding ten days will be allows for filing objectiom 

On return of the finding the appeal was dismimed. 

Appeal 


Before 8w Henry Ekhard$f Knight^ Chief Jmtke, and Mr, Jmtke LyU, 
MEG-HRIJ AHDAXOTHEB (Defshoahts) V. I^IATHURA DiS ArooTHms 
{PiAiirnFFS) AHD SHIB SINGH Am> ornsBa 
Act Wo, IX of 1908 {Indian lAimMwn Ad)^ 19 — Limiiaii(»^AcMmMg- 

meni — Eeg^mmtesfor ^oMd acMowhdymmi, 

Held that an acknawMgment of a debt to be a Talid acknowWgn»ii 
within the meaning of section 19 of the Indian Limitation Act, 19CB, need nc^ 
,be addressed to the creditor, but may be made to some other person, as, e.g., by 
means of a deposition in court. 

Held also that a statement in the form ** the whole of Janki Prasad^s mort- 
gage money is owing,*’ there being in existence at the time two 'mortgages held 
by JanM Prasad, must be taken to apply to both, in the absence of evidence indi- 
cating a difierent signification. Jf aniram Seth v.^ Seth Bupskand (1) and 
Mylapore lyasammy Yya’^tory MoodXiar v. Yeo Kay{%) referr©d|to. 

This was a suit on a mortgage bond, dat^ the 24th of January, 
1892. It was executed by SMb Singh a»irf AJil Singh, two brothers, 
in favour of Janki Prasad, who was a member of a joint BGirfu 
family. The bond was executed for Es. 1,200. Defendants 12 to 
14 were subsequent transferees of the property. The suit was 
instituted on the 9th of July, 1910, against the executants and their 
sons and grandsons. But the subsequent transferees were not 
impleaded till the 14th of July, 1911, the application for bringing 
them on the record having been put in on some day in the pr ceding 
February. ' The transferees pleaded that the suit was barred 
against them, they having been impleaded long after the period 

•Pimt App^ Ho. 83 of 1912 firom a decr^ of Gokul Praad, Sulxodinate 
Judge of Sbabfakarupur, dated fee. ^feb of Hoveml^r, 1911. 

(1) (1908) I.L.R., as Oaia, 10#?,. m (Wmi LL.B., 14 CWc., »1. 
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of grace allowed by tbe*"LiiBitat^^ Act of 1908. The reply to 
this was that one Ram Dayal, through whom they derived their 
title, had admitted the mortgage in question so late as the 2nd of 
June, 1909. Ram Dayal was examined by the court in a suit in which 
he was defendant and there he had said that “the whole of Janki 
Prasad’s mortgage money is owing.” That was a suit by a third 
party to recover possession of property covered by the present 
mortgage from Ram Dayal, who had purchased it at an auction 
sale. It appeared that there were other mortgages in favour of 
Janki Prasad as well as in favour of his brother, Mathura Prasad, 
executed by these two brothers in conduction with some other 
persons. 

The Subordinate Judge held that the statement of Ram Dayal 
in the deposition of 1902, amounted to an admission and decreed 
the suit. 

Mr. B. E, O'Oonor (The Hon’ble Dr. Tej Bahadur 8apru 
with him), for the appellants. 

There were four mortgages over this property in favour of 
Janki Prasad or his brother in which the defendants were 
interested. It was not clear which of these Ram Dayal was re- 
ferring to when hie made that statement. He was mixed up in 
the description he gave because it did not tally with particulars 
of any one of the mortgages. There was not present before his 
mind any particular document under which he thought himself 
liable. There was no specification of any kind. An acknowledg- 
ment muot be a clear acknowledgment of a specific liability. 
Besides, it was not a voluntary acknowldgment. Ram Dayal was 
examined by the court, he was neither examined in chief nor cross- 
examined. There was no question at the time regarding any of 
th^e mortgages. 

The Hon’ble Dr. SundarLal (Dx, Satish Chandra Banerji and 
Pandit Rama Kant Malaviya with him), for the respondent. 

The question was whether the acknowledgment fulfilled the 
requirements of section 19 of the Limitation Act. What was 
necessary to be seen was that the acknowledgment suj05ced to 
identify the claim on the document under consideration. Looking 
to the depositidns as a whole, it was clear that Ram Dayal meant to 
say that the entire money due to Janki Prasad was unpaid. 
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The Hon^ble Dr^ Tej Bahadwr Sapru^ in reply. jei/j 

The law did Dot require any of Dropertjj but tne m 

meaning of the admission mnst be clear. It was held in, a ease hw 
the PriTj Connei! that the admission must be to the creditor himself ; 

Mylapore lyasmamy Vyapoory Moodliar y, Yeo Kay (1\ audit 
was , followed in Imam ^ li r. Baij Kath Bam Sahu (2 j. But these 
decisions "were departed from by the Privy Council in 3famrawi 
Seth V. Seth Bup- Ghand ( 3 ). ' 

Richaeds, C. J.j and Lyle, J. — This appml arises out of a suit 
upon foot of a mortgage, dated the 24fch of January, 1892. The 
court below has made a decree in the plaintiff's favour, but certain 
persons have preferred an appeal. They are the purchasers of a 
portion of the property which the court below has ordered to be 
sold. ’ The present suit was instituted on the 11th of July, 1911), 
but the appellants were not made parties to that suit until the 14th 
of July, 1911. It will thus appear that the suit was barred against 
them unless something had happened which gave a fresh period of 
limitation. The allegation of the plaintiff was that there had been 
an acknowledgment by a predecessor in title of the appellants cm 
the 2ad of June, 1902. The statement which is relied upon as an 
acknowledgment was made by one Ram Dayal in a suit brought 
against him and others for possession by an outsider. Being a 
party to the suit he was called and questioned by the Judge, and the 
statement he made was subsequently signed by him. In the course 
of his statament he. said : — ‘‘The whole of Janki Prasad's mortgage 
money is owing." The contention of the appellants is that at that 
time there were two mortgages in favour of Janki Prasad and that 
the statement of Ram Dayal might just as well apply to one as the 
other and that therefore ic is no sufficient acknowle^Jgment within 
-the meaning of section 19 of the Limitation Act. If it- could be, 
made good that the statement might apply equally to one of two 
mortgages and did not apply to both, a great deal might be said 
for the present appeal . However, the statement of Ram Dayal 
must be taken in conjunction with the circumsiances and the rest 
of the statement he made. It appears that on the EOfch of October, 

1888,. two .sets of persons made a mortgage in favour of one 

'|1J (188t) I. L, R, 14 Calc., 0)1. (2) (1906) I. L. B.., S3 Oak., 61 . 

(3) (1906) I.L.K.,SS 0ak.,104f, 

59 
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Mathura Das, who was joint with Janki Prasad ; one set were 
Brahmans and the other set Thakurs. This was a mortgage with 
possession. On the 8th of November, 1888, exactly the same 
persons made another mortgage of the same property in favour of 
the same person. On the 24th of Janaary, 1892, another mortgage 
was made, but this time it was made by the Brahmans alone and of 
their share. But on the very same day the Thakurs made the 
mortgage now sued upon, of their share in the property. These 
morto'acfes were in favour of Janki Prasad. In effect these two- 
last mortgages were one transaetion and they were very similar to 
the other transaction of 1888 in which the Brahmans and Thakurs 
joined together. Reading the statement which Earn Dayal made 
as a whole, it is perfectly clear that he was referring to the two 
mortgages of the 24th of January, 1892, though he was probably 
unaware that the money was advanced on two documents instead 
of one. 

It is quite clear that he was referring to the entire debt due to 
Janki Prasad because he refers to some members of each of tho 
two sets of mortgagors though he does not name them all correctly.. 

It is next contended that the statement does not satisfy the 
provisions of section 19 of the Limitation Act, because the acknow- 
ledgment was not given to the creditor, and the case of Myla- 
pore lyasawamy Yyapoory Moodliar v. Yeo Kay (1) is cited. 
The explanation to section 19 of the Limitation Act expressly 
states that an acknowledgment may be addressed to a person- 
other than the person entitled to ^he property or right and 
in the case of ifammm v. Seth RwpcJiand (2) where the 
acknowledgment was made under analogous conditions, their 
Lordships of the Privy Council referring to the explanation to 
section 19, held that the acknowledgment was good andsatis- 
iSed the conditions of the section. 

Under these circumstances, we think that the view taken by 
the court below was correct and we accordingly dismiss the appeal 
with costs. 

^ Appeal dismissed, 

(1) (1887)1 n. R./14 Calc., 801. (2) ’ 1908) I. L. R., 33 Gale., 1047. 
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Befo/e Mr. Jmtim R^ms and Mr. Justice Lyle, 

SAXWAL -IXGH (Befexbast) v. GANESHI LAL iPlA'Btifp). * :!ay^ if}. 

Civil Pro:«fIarc Code |l£08|, order X.XXIV, ftde 1 ; ordsr J, rule O—Larfies to — 

suit — Moriga^e — Joint fmrigage of mparais properties — Suit tarred m 

again d one mortgagee — Emiiaimng property Hath for whole debt. 

The 3epara-e properties of two mortgagors were jo’iitly morigaged to fiecnxe 
one debt The mortgagee sued for sale Just within limitation, making one of 
the heirs of one mortgagor a party defendant, and stating that nothing had 
been heard of the other for iwenty-five years. In the written statement it was 
pleaded that this heir was alirej but by that time the suit as against him 
was. time-barred. 

Bold that the unimpleaded heir of the mortgagor was not a ne<«sary parly to 
the suit, and that the suit might be proceeded with against the other represen- 
tative of the mortgagor and his separate property for the whole amount dw on 
the mortgage. 

Ja% Gohmd v Jas Ram {!) followed. Gendan Lai v. Bahu Earn (2j disiin* 
guished. Imam AU v. SaiJ Nath Ram SaJm (3), Rahim Lai v.. Ram Lai |4#, 

Krimna Agyar v. M athuk'mnara^awmiya FiHai (5), Rare Kuman t. EaUe^’U 
Mortgage Co., (f») and Delendra Rath Sen v. Mirsa Ahdul Samad (T) referred to. 

One Umrao Singh in 1880 execnted a .mortgage of certain 
property in faYOur of the plaintiff’s father. In 1910 the plaintiff 
instituted a suit for sale on the basis of this mortgage against 
Sanwal S.ingh, son of Angad Singh, one of th.e two sons of Umrao 
Si.ng!.i, and alleged that, although there was, or had been, another 
son Mangal Singh, he had not been, heard of for twenty-fire 
years. In the written statement it was pleaded that Mangal 
Singh was alive, and was a necessary party to the suit. 

The lower appellate court found that Mangal Singh was alive; 
that he and Sanwal Singh were separate, and that the suit would 
not fail bajause Mangal Smgh had not been impleaded, and 
decreed the plaintiffs claim against the property standing in the 
name of Sanwal Singh. The defendant thereupon appealed to 
the High Court. 

Pandit Braj Fath Yyas, for the appellant. 

The Hon’ble Dr. Tej Bahadur Sapru, for the respondent. 

Ryvis and Ltlb, JJ This was a suit to recover Rs. 920, t.he 
principal and interest due on a mortgage executed by Um.rao 

« Seooo-d Appeal No 1040 of 1912 from a decree of E. C Ailen, Bistrict ^ 

Judge dt Mainpuri, dated tbe 4tb of May, 1912, modifying a decr^ cf Jawad. 

Husain, Mnnsif oE Shikobabad, dated the 23rd o£ January, 1911. 

(1) Weekly Nofa^ 189S, p. ISO. (4) (1907) 6 C. L. J., 

(2,1 (1911) 9 A, L. J., 86. (5) (1905) L H B, ^ Mad., 217. 

(3) (1903) I. L, B., 33 OMo., 613. (6) (1907) 7 0. L. J„ 274. 

^7) (1906) 10O.li.J., 160 
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Singh on the 12th of July, 1880, in favour of the plaintiflE's father, 
by sale of the mortgaged property. 

It was stated in the plaint that Umrao Singh, the mortgagor, 
died leaving two sons, Mangal Singh and Angad Singh. The 
plaint recites '‘Mangal Singh has not been heard of for a long 
time, that is, for about twenty-five years, and Angad Singh died 
ohildless. In the public Ichewat the names of Mangal Singh, who 
has not been heard of, and of Sanwal Singh, defendant, stand 
recorded in the column of the mortgagor against the property 
mortgaged. Besides Sanwal Singh, defendant, no other heir of 
Umrao Singh, principal mortgagor, and of Mangal Singh, who 
has not been heard of, is in existence.’' This suit was instituted 
on the 2nd of August, 1910. In the written statement it was 
stated that Mangal Singh was alive and was in the service of the 
Indore State, and that he was a necessary party to the suit and 
that the claim was bad for non-joinder of a necessary party. This 
written statement was filed on the 24th of November,. 1910. The 
courts below have decreed the suit and have directed that the 
whole amount claimed should be recovered by the sale of the 
property entered in the name of Sanwal Singh, and have excluded 
the share standing in the name of Mangal Singh. The learned 
District Judge found, inter alia, (1) that Mangal Singh was alive, 
{2) that Mangal Singh and Sanwal Singh were separate, (3) that 
the suit should not be dismissed altogether because he had not been 
made a party. 

Before us, in second appeal, two only of the pleas taken in the 
memorandum of appeal, have been pressed ; first that on the 
finding that Mangal Singh was alive the whole suit should have 
been dismissed, as he had not been made a party, and secondly, that 
in any event, the half of the property recorded in Sanwal Singh’s 
name ought not to have been made liable for more than half of 
the money claimed. 

On the first point, reliance is placed on order XXXIV, rule 
1, of the Code of Civil Vrocednie andOendan Lai y. Bahu Bam 
(1). This case, however, does not apply, although some observa* 
lions of the learned Judges and particularly those of Mr. Justice 
^ Earamat Husain are against the appellant. We do not think 

(1) (1911) 9 A L. J., 86. 
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order XSXIV, rule 1* really has any appIicatioE in the present 
ease. That rale r^^nir^ all |»rsoixs having an interest in the ‘ 
morljgag^ secnrily to he joined in the suit. Now this mortgage 
was time-barred long ago on the proper constrnetion of the law 
of limitBtion as laid down by their Lordships of the Privy 
CJonncil. 

Twelve years, and not sixty years, as had been held in lh«e 
provinces, was the period within which, ordinarily, such a suit 
shoTild be instituted. The plaintifiTs suit on this mortgage would 
have been time-barred, had not the Legislature add«i section 31 
to the Limitation Act. Under the provisions of that s© 2 tion the 
suit was in time up to the 8th of August, 1910. The plaint was 
filed only a few days before this date. The plaintiff stated then 
that he had no knowledge whatever of the existence of Mangai 
Singh and that was the reason w,hy he was not made a party. By 
the time the written statement was filed, the claim against Manp.1 
Singh was time-barred and the mortgage as against him and his 
property was extinguished. We do not think it was the duty of 
the plaintiff to bring on the record a person against whom no 
claim could be enforced in the suit. At the time of the irial of 
the suit there was no mortgage suteistmg on the property of 
Mangal Singh. The only property which could be made liable for 
the mortgage money was the share in possession of Sanwal Singh. 
In this share Mangal Singh had no concern. He would not, 
therefore, seem to be a person having my' intoa^ in the saWs- 
ting mortgage security. 

The question may be looked at from another point of view also. 
Order I, rule 9, provides that no suit shall be dismiss^ by reason 
of misjoinder or non-joinder of persons. That rule does not 
apply when a cause of action arises against a number of persons 
jointly, because in that case when one of such persons is eliminated, 
no cause of action subsists against the rest of them. If it do« 
not subsist against all, it cannot snteist against any. In this case, 
however, the property has been divided, and |K)rtions of it are held 
separately by Mangal Singh and Sanvral Singh. No cause of 
action arises against them jointly, and the failure to implead 
Mangal Singh is no reason for dismi^ing tiie suit agaibst Swiwal 
Singh. 
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Oa. tke second point, reliance is pleased on Imam Ali v. 
Baij Nath Mam Baku (1). In that case the ruling of this Court 
in JaiOoUnd v. Jas Ram (2) was dissented from. But this \ 
opinion, as stated on page 121 of the report in I. L. B., 33 Calc., 
has not been consistently adopted even in the Calcutta Court. In 
EaUm Lai v. Ram Lai (3), the ruling in Krishna Ayyar v. 
Mnthuhnmarasawmiya Pillai (4), which supports us, was dis- 
sented from. In Earo Kumari v., Eastern Mortgage Company ^ 
(5), however, the learned Judges considered the rulings in I. L. R., 

33 Calc., p. 613 and in I. L. R., 29 Mad., p. 217 and stated: --^‘We 
consider the rule laid down in the last mentioned case is correct.” 

In Behendra Nath Sen v. Abdul Samad (6) Mookerji, J., who | 
also* delivered the judgement in I. L. R., 33 Calc., p. 613, referred, 
apparently with approval, to the ruling in I. L. R., 29 Mad., 217 
and to the ruling in C. L. J., Vol. VII, p. 274, and stated, as reported 
at page 175 : — The general rule unquestionably is that a mort- 
gagee cannot be required, at the instance of a purchaser of a part of 
the premises, to apportion his mortgage-debt among the several parts 
into which the property has been divided and to look to each only 
for the proportionate share, unless circumstances have happened, 
the effect of which, in fact and in law, is to create a severance of 
the security.” It seems, therefore, that the rule in I. L. R., 

33 Calc., p. 613, was intended to govern the particular facts of that 
-case on the poino, and not to lay down any general rule. But, be 
that as it may, it seems to us that we should follow the ruling of 
this Court in A. W. N., 1898, p. 120, with which we entirely 
agree. It was laid down in that case that “ if two properties are 
jointly mortgaged for the same debt, each of these properties is 
liable for the whole debt, and it is open to the mortgagee to 
proceed either against the whole of the mortgaged property or 
against a part only of such property.” In this case, if the original 
mortgagor had been alive it would have been open to the plaintiff 
to bring to sale the whole or any part of the mortgaged property 
in the mortgagor’s possession, and we do not see any reason 
why the right of the mortgagee should, in any way, be cut down 

(1) {1905) I L. B., 33 Gale., 613. (4) (1905) I. L. B., 29 Mad., 2lT. 

(2) Weekly Notes, 1898, p. 120. (5) (1907) 7 0. L. J., 274. 

(3) (1907) 6 0. L. L, 46. (6) (1906) 10 0. L. J., 160. 
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or p-gudicai owing to the fael that after the iaortgagor*s ll»^ 
morfcgagdi property was divided without the mortgagee's |»riBia- 
sion, into two separate shares, and seprately pssessed hy two 
prsons. We,' therefore, think that the dojree of the lower court, 
was right and we dismiss this appeal with costs. 

Appml dimmish. 

Before Sir Eef&ry BhJiards, Knight^ Chief Justice^ and Mr. Jmsihe Bafmyi. 

SBI KISHAH JjAIj {Bmmsmm} u. EASHMIBQ ijn> others (Ofmmom 

pijmEa)* 

OwU Jhfwedum Code (iMS), emiion, 110 — to Mt ift OomoU-^ ‘ 

Bequirem&fds to he fulfilled before groM of mrtifimie-^Bm^m 

mme quests resecting property of the mim of ten thoumnd rmpm cr 

upwards, 

Tba value of the subject matte of tbe sxdt in tbe oourl d first ijislaiiM 
wai over Ms. 10,000, but tbe value of tbe subject matte in dispute on ap'p«! 
to His Majesty in Ck>uncn was less than Es. 10,000. On tlia other hand, the 
proposed appeal to His Majesty in Council necessarily involved a deoisicai as to 
the validity pf an award winch dealt with proprty of far gMkte value Mid 
which had hem declared by the High Oourl to be invalid. 

Bold that the provisions of ^tlon 110 ci the Code of Civil Procedure 
.applied and a certificate should be grante. It was not necessary that at the 
time of presenting the application for leave to’appeal there should be pending in 
a court a dispute respecting other property of the value of Rs. 10,OCX). 
Maefarlane v. Leclaire fl), MusammatlAliman v. Musammat Hoiiha (2) and 
Anan^ Chandra Bose v. BwagMon ( 3) referred^to. 

This was an application for leave to ‘ appeal to His Majesty 
in Council against a judgement of Eicharbs, 0. J., and Bakseji, 
J., reversing a decree of the Subordinate Judge of Meerut. 

The facts, so far as chey are material to the purposes of this 
report, are as follows : — 

There was a dispute between the heirs of one Harnam Praad 
as to the division of the family property. The family was pc«sess- 
ed of property worth over Es. 1,60,000, among which were 
certain mortgagee rights. The matter was referred to arbitration 
hy the male heirs, and an award was made in 1893, by which all 
the property,' including the mortgagee rights, was divided among 
the defendant, Musammat Elashmiro, the widow of the deceased, 
and certain persons who claimed to be members of the joint 
family with the deceased, the plaintiff being am ongst them... 

♦ Privy Council Appeal Ho. 6 of 1013, 

m (1882) 15 Moo.P. 0. 181. :(2) (1^) 1 a W. N. (Noto) 

. (3) {1872);:,9 B. I.. B. 423. 
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lady was given an eight-anna share in the mortgagee rights, while 
the plaintiff was given four annas. The lady alone brought a 
suit upon the mortgage and recovered the money from the mort~ 
gagors. The plaintiff, thereupon, brought the present suit for re- 
covery of his share (4 annas) in the mortgage money. The suit was 
valued at more that Es. 10,000. The lower court gave the 
plaintiff a decree for Es. 8,800. In appeal the High Court, 
holding that the award was fraudulent and collusive and that the 
family was a separate family, dismissed the suit. 

The plaintiff applied for leave to appeal to His Majesty in 
Council. An affidavit was filed in the High Court along with this 
application that the decree would affect property valued at 
Es. 40,000 in possession of the plaintiff under the award. 

The Hon’ble Dr. S'wndar Lai, for the appellant : — 

In this case although the valuation of this particular appeal 
is below Es. 10,000, yet the amount indirectly involved is over 
Es. 10,000, inasmuch as the whole award has been declared to be 
invalid and that involves property worth over Es. 10,000. The 
question of the validity or invalidity of the award cannot be raised 
in another suit. It is, therefore, a fit case in which leave to appeal 
should be granted. He cited Andrew Macfarlane v. Francis 
Leclaire (1), Musammat Aliman v. Musammat Hasiha (2) and 
Ananda Chandra Bose v. Broughton (3). 

Mr. Fihal Ohand, for the respondent : — 

. The subject-matter in dispute means the property in dis- 
pute in the suit or appeal. Section 110 of the Code of Civil Pro- 
cedure, 1908, refers to suits in existence and not to suits that may 
be brought in the future. Here the property in dispute was worth 
less than Es. 10,000 and leave to appeal should not be granted ; 
Banarsi Prasad v. Kashi Krishna Narain (4) and Manuman 

Prmad Y. Bhagwati Prasad (J>)- 

Eicjhards, C, J. and Banerji, J.— This is an application for 
leave to appeal to His Majesty in Council. The value of the subject- 
matter of the suit in the court below exceeded Es. 10,000, but 
that of the proposed appeal to His Majesty in Council is 
Es. 8,76^2-0, that is, below Es, 10,000. The decree of this Court 
^(1) (1862| 15 Moo. P. 0„ 181. (3) (1872) 9 B. L. E., 423. 

(2) (1^97) 1 0. W, H., (ITotes) 93. (4) (1900) I. X. E., 23 iOl., 227, 

(5) (1902) I. X 24 AP., 236. 
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reTersed the d«3ree of the coErt below* It .is contend^ed that, under 
section 110 of the Code of Oivii Procdinre, the appellant has a 
right to' appeal to His Maj^ty in Council, because the decree of 
this Court invokes, di,re 0 tly or mdirectly, a claim or question 
respecting property of value exceeding Es. 10,000. The question 
in this case was whether an arbitration award wm binding upon 
Musaxmnat Kashmiro, one of the respondents to the proposed 
appeal. It is admitted that the award relates to property far 
exceeding Es. 10, OW' in value. This Court held, reversing the 
deciaon of the court below, that the award was not binding on 
the lady for reasons stated in this Court’s judgement. Il is the 
correctne^ of this decision which is challenged in the proposed 
appeal. If the decree of this Court becomes final, the question 
of the validity of the award will also become final as regards 
property other than the property in dispute in the present suit. 
It is, therefore, clear that the decree of this Court do^ involve 
a question relathig to property of a value exc^aiing Es, 10, WO. 

It is contended on behalf of the opposite party that unl^s 
there is at the time of the pr^entation of the application for leave 
to appeal a dispute pending in some court respecting other pro- 
perty of the value of Es, 10,000, leave cannot be granted under 
section 110. We are unable to agree with this contention. The 
first paragraph of the section provides for cases in which the 
value of the subject-matter of the suit and of the subject-matter 
in dispute on appeal to His MaJ^fcy anmunts to Es. 10 , 000 , or 
upwards. The secx>ai ptragraph was intended to provide for 
cases in which, although the value of the subjwtrmatter of the suit 
or subject-matter in dispute on appeal to^ His Majesty was Mow 
Es. 10,000, the decree or final order involved, directly or indirectiy, 
a claim or qu^tion to or respecting property of the value of 
Es. 10,000, or upwards. The paragraph to which we have referral 
is very wide and general, and it seems to us that it was dmdj 
inserted in the section to meet a case like the pr«eni The 
principle which underlie a question of this kind was discussed by 
their Lordshij^ of the Privy Council in the c^e of Maefarlane v. 
Ledaire (1), and it seems to us that, in view of the opinion of 
their Lordships in that case, the ^cond p.r^raph of section 596 
(1) (1863) 15 Moo. P. 0., 
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of the Code of 1882, which corresponds to section liO of the 
present Code, was enacted. A similar view to that held by ns 
appears to have been taken by the Calcutta High Court in 
Mmammat AUtnan v. Muusammat Easiba (1) and Anavda 
Chandra Bose v. Broughton (2). As in the present case the 
decree involves a question respecting property^of value exceeding 
Es. 10,000, and as the decision of the court below was revers^ 
by this Court, the case, in our opinion, fulfils the requirements of 
section 110 of the Code of Civil Procedure, and we so certify. 

Leave granted. 


Before Mr. Justice Tadball and Mr. Justice Muhammad Bafig. 

MISS EYA MOUNTSTEPHBlSrS (Petitiosibe) 'O. MR. HUNTER GARNETT 
ORME (Opposite FAETY.)* 

Act Jfo, X of {Indian Successiofi Act), section 214 — Civil Procedure Cods 

(1908), section 2 — Will — Probate^ Ap]olioation for ^prolate dismissed^ 

** Decree'^ — Order'' — Ajpjpeal. 

Held that the order of a District Judge granting] or refusing probate of a 
will on an application made under the provisions of section 244 of the Indian 
Succession Act, 1885, is a decree within the meaning of section 2 of the Code of 
Oivil Procedure, 1908, and>ppealable as such. 

also that the court fee payable on such an appeal is ^Rs. 10 under 
article 17, clause vi, of the second schedule to the Court Fees Act, 1870. 

Umrao Ohand v. Bindraban Ghand (3), Eioof Hasshim Doojoly v. Fatima 
Bibi (4j and Sheikh Azim v* Chandra Nath Nam das (5) referred to. ^ 

Teis was an application in the court of the District Judge of 
Saharanpur for probate of the will of Miss Garnett Orme, who 
died at the Savoy Hotel, Mussoorie, on the 18th of September, 
1911. The applicant was the executrix named in the will. The 
granting of probate was resisted by the brother of the testatrix 
upon various grounds, and on the 12th of October, 1912, the 
District Judge dismissed the application. The applicant appealed 
to the High Court, framing her appeal as a first appeal from 
order and paying a court fee of Es. 2. Before the appeal came 
on for hearing, the opposite party raised a preliminary objection 
that the District Judge's decision amouiited to a decree within the 
’meaning of section 2 of the Code of Civil Procedure and should 

. *First Appeal No. 285 of 19l3, from a decree of W. D. Burkitt, Bisferict 
Judge of Sabaraupur, dated tbe 12 tb of October, 1912. 

(1) (1897) 1 G. W. N., (Notes) 93. (3) (1896) I. L. R., 17 AIL, 475. 

(2) (1872) 9 B. L. R., 423. (4) (1896) L U R, 24 Gale., 30. 

(6) (1904) 8 a W. N., 748. 


¥01*. XXX?.] 


ALLAHABAD' SEBim, 


44i 


have teen appeals! from as such. The case was aicoriiligly put 

np for the hearing of this objection. 

Me^rs. (?. P. and G. W, for the respondent. 

Mr. M. L. Agarwala; for the appellant 
Todball and Muhammad Eabiq, JJ. This appeal has teen 
iled as a first appeal from order. It is objected that it is really a 
first appeal from decree, and that the petition of apjml does not 
bear the full court fee stamp necessary under the lav. " The app^ 
is one from an order of the District Judge refusing to grant letters 
of administration with a copy of the will annexed to the estate of 
the late Miss Francis Maiy Garnett Orme. The estate is 
roughly valued at Bs. 17,000. On behalf of the appellant it is 
urged that under section 2b3 of the Indian Succession Act the 
decision of the court below is termed an order and that it has teen 
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the regular practice of this Court to treat such apj^s as firet 
appeals from orders. The point is r^Iy covered by decisidis. 
Section 261 of the Succession Act says as follows : — In any ca^ 
before fche District Judge in which there is cx>ntention, the pro- 
ceediugs shall take, as nearly as may be, the form of a regular 
suit, according to the provisions of the Code of Civil Prcwedure, 
in which the petitioner for probate or letters of administration, 
as tibe case may be, shall be the plaintiff, and the person who may 
have appeared as aforesaid to oppose the grant shall be the 
defendant So that it is quite clear that the proceeding in the 
court below wm actually in the form nf a dvil suit in which under 
tie above section the applying for the letters of adminis- 

tratioB was the plaintiff and the person who opposed the grant 
was the defendant. In the case of Ummo Chaifid v. Bindraban 
Ohand (1) the point was decided, though for another purpose, and 
it was clearly laid down that the order contemplated under section 
■86 of the Probate and Administration Act was a decree, teclion 
86 of the Probate Act corresponds in every way with section 263 
of the Succession Act, just as section 83 of the Probate Act 
- corr^ponds’'with section 261 of the Sucx^raon Act. The point 
was also considered and dmded by the Calcutta High Court in 
J&oo/ Hasshim Dooply v. FatiTm BiU (2) and in BheiMi Amm 
V. Chandra Fath Namdas (3). In so far as the practice of iMs • 

(1) (18951 I. D. B., IT All, 4T5. (3) (1896) I* Ii. B., M » , 

' ^ ' (3) (l9(H)8aW*H.,m 
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I Court is concerned, appeals from decisions of a single Judge of 
tEis^Cburt under the ProBate and Administration Act have been 
treated as appeals from decrees, whatever may have been the 
practice in respect to appeals in similar cases from the decisions 
of the District Judges. We have, therefore, no hesitation in hold- 
ing that the present appea l i s a first appeal from decree. 

As regards court fees, we have little hesitation in holding that 
the court fee payable is rupees ten under article 17, clause vi, 
Schedule II, of the Court Fees Act. The subject matter in dispute 
isTjoTour opinion impossible to estimate at a money value. There- 
fore the above articb w;ill apply. A court fee of rupees two has 
already Seen'paidr" *^^ there is a deficiency of court fee 

in respect of rupees eight only. As the appellant, has been 
allowed time up to the 4th August, 1913, within which to deposit 
security for costs of the respondent, we allow her time up to that 
date to make good the deficiency in court fees. 




Before Mr, Justice Tudhall and Mr, Justice Muhammad Bafig_ 
TTTT TTNNI LAL (PLAINTIFF) V. EAGHUNANDAN PEAS AD (Defendant.)* 
Act (Local) No. I of 1900 (U7iiied Provinces Municipalities Act J, section 187— 

Municipal electiofi'^Bules framed by Local Government for regulation of 

elections-^ Petition by defeated candidate — Appeal'-^Prooedure-^*^ Decree ” — 
Order,* ^ 

Edd, on a construction of rule 42 of the rules framed by the Local Govern- 
ment under section 187 of the Municipalities Act, 1900, for the regulation of 
municipal elections, that the term ‘ competent court * as used in rule 42 
means a civil court of competent jurisdiction with reference to the valuation 
given by the petitioner in his petition. Gur Char an Das v. Rar Sarup (1) 
followed. Held also that no appeal lies from the* order of a competent court passed 
on an election petition under rule 42 above referred to. Sundar Lai v. Muham^ 
mad Faig (2) approved. Baghunandan Prasad v. Sheo Prasad (3) and Sabhapat 
Singh, V, Abdul Qhaffur (4) referred to 

The facts of this case were shortly as follows 
By an election which took place on the 18th of March, 1912, 
Babu Baghunandan Prasad was returned as a duly elected 
member for Ward 7 of the Bareilly Municipality. The 

•Second Appeal No. 308 of 1913, from a decree of H. Nelson Wright, Dis- 
feciot Jud^ of Bareilly, dated the 4th of January, 1913, confirming a decree 
Aghor Nath Mnkerji, Officiating Subordinate Judge of Bareilly, dated the 19th 
of August, 1912. 

(1) (1912) I. L. B., 34 AU, 391. (3) (1913) I. L, B., 35 AU., 308 . 

(4 (1912) 16 Oudh 0^ (4) (1896) L L. B., 24 OalOn m 
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validity of the election was qn^tioned on various grounds by 
Lala Khnnni Lai, one of the rival candidates, by a jxititioii in 
the court of the Subordinate Judge of Bareilly. That court held 
that the election of Babn Raghnnandan Prasad, defendant, was 
valid. From that decision the petitioner appealed to the District 
Judge of Bareilly, praying for a declaration that the elation was 
void. That court, on a preliminary objection on l^half of the 
opposite party, held that no appeal lay from an order on an election 
f^tition. The petitioner appealed. 

Babn GirdhaH Lai Aganmla^ for the api^llant, contended 
that the decree of the court of first instance was appealable and that 
the court below was wrong in holding that no appeal lay. S^tion ■ 
96 of the Cede of Civil Procedure gave a right of appeal from every 
decree, unless such appeal was barred by any special provision of 
law. The 'order passed by the first court, being a decree within 
the meaiMig of section 2 of the Code and there being no provision 
in the election rules forbidding a right of appeal, the decree m 
passed was appealable as such under section 96. The lower 
appellate court was wrong in holding that the hearing and dmsion 
of a petition, contesting an election was not the hearing and 
decision of a suit and that the proceedings in the trial of such a 
petidon were miscellaneous proceedings. The word ‘ suit ’ was 
not defined in the Code of Civil Procedure, but section 26 
provided thAt a suit should be commenced with a plaint and that 
the contents of the plaint were to be in aewrdanee with the 
provisions of order YU, rufe 1, and th<^ requirements had been 
complied with in the plaint in the present case, which went 
by the name of an election petition. In Gur Charan Las v. 
Ear 8wr%p (1) it was held that the competent court, referred to 
in rule 42, was a Civil Court, The suit being declared to be 
of a civil nature, the final order passed in that suit was a 
d^'ee' and was as such appealable as a decree of the Civil 
Court. He further pointed out that second appeals had been 
presented and heard in this Court against orders passed on 
ela^tion petition ; Nawab Khan v. Miikammad Zamin (2), Gw 
Ghamn Las v. Ear Samp (1) and Eaghunandan Prasad v, Shm 
Prasad (3). 

( 1 ) (1912) I, n. B., Mi All., mi. m am) 3. I*. R, 34 AH, 649. 

(5) (1913) I H B*, S5 AH* m 
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The fact that the plaint in the present case was better known 
by the term ^ election petition ’ did not alter the character of the 
proceedings based on such petition. Plaints were generally 
termed petitions of plaint and so also were appeals called petitions 
of appeals. 

He also submitted that the matter was a very important one ' 
and was not quite free from doubt owing to the obscure language 
used in rule 42 of the election rules. The old eMotion rules 
clearly provided that election'suits were to be heard and decided 
by the Magistrate of the District; but the new rules introduced a 
change and authorized the Civil Courts to hear such applications. 
The procedure in the matter had by no means been uniform, and 
in the present case it had to be seen what result would follow 
from a consideration of rule 42 along with the provisions of the 
Civil Procedure Code. In the circumstances, the present suit was 
one of a civil nature, and as such was triable only by a Civil 
Court ; the final order passed thereon was a decree, and, there 
being no provision anywhere forbidding a right of appeal from 
such decree, was appealable. 

Dr. Satish Chandra Banerj% for the respondent, argued that 
election petitions were tried in England by specially constituted 
courts, whose decisions were final, except that the court had power 
to reserve certain questions as to admissibility of evidence for the 
consideration of the High Court. He referred to Halsbury’s 
‘‘ Laws of England,” VoL 12, pp. 486, 488, 408, 460. He further 
urged that, as a matter of public polioy, the litigations based on 
election petitions should not have a long course and a speedy 
determination of ^the matter and its finality should be enforced. 

Babu Oirdhari Lai Agarwala was heard in reply. 

Ttjdball and Muhakmab Kafiq, JJ. This is a second 
appeal arising out of an election petition. The election petition 
was presented under rule 42 (1) made by the Local Government 
under section 18T (1), clause fTiJ, of the Municipalities Act. It 
was filed in the court of the ofidciating Subordinate Judge of 
Bareilly and it was dismissed. The petitioner appealed to the 
District Judge, who, relying upon the ruling in Snndar Lai y. 
Muhammad Faiq (1), held that no appeal lay to him, as the 
decision of the first court was an order and not a decree, and 
^ j^l) (1912) 16 Oudh. Oases, 36; 
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there notMng in law which ga^e the -petitioner a right of igii 

appeal against the order of the first wm%. The petitioner has ' t. 4 ^ 

..come up .in second appeal, and a plea is -nrgrf that the decision 
of the fi. 2 st court ig a decree within the deEmtion thereof in section »ak 
2 of the Code of CiTil Procedure and therefore an appeal would 
lie therefrom. The decision of the question really de|Kiid 3 i 2 |»n 
the answer to another question — Was or was not the proceaiing 
in the court of first instance a suit within, the meaning of the word 
in. section 2 of the Code of OitiI Proc^nre f 

Uiiier the, Mnnicipaliti^ Act^ SK^tion 187 (1), snb-swtaon (h)t 
the Local Govemment has power to frame ml® consistent with 
.the Act and applicable to all or any municipalities generally for 
regulating all elections under the Act. Under the former 
Municipalities Act, under the ml® fmmed by the GoTemmenl 
thereunder regulating elections, an elation petition had to be filed 
in the court of the District Magisimte, airf his dmsion thereon 
was final. When, the dmft, ml® nnder the present Act were 
published, they contained the same proYisions, but when they were! 
considered, the power of the District Magistmte to hear election 
petitions was remoTed and the rule was east in the present rules 
as follows The Yalidity of an elation, made in accordance 
with these rules, shall not be qu^^tioned except by a petition 
presented to a competent court within 15 days after the day on 
which the election was held by a i^rson or |:»rsons enrolled in 
the municipal ^ctoral roll.** It la quite dmr^ therefore, that the 
petitioner in the present case pr^^trf his imtition to the 
competent court under the abore mentioned rule. It has been 
held in this Court that the competent court means a court of civil 
jurisdictio.n, as the qu«.tion which .arises is neither a criminal nor 
a revenue matter (1). . Civil Courts have to do with a number of 

miscehaneous matteis under special Acts which empower Civil 
- Courts in certain circiimstances to pass certain orders. Orders 
passed under those Acts are only . api^lable in so far as provision 
is made for appeals in the Acts themselv^. They are orders 
_ which are not dealt with by the Cole of Civil Procedure, and they 
are not decrees; as they are not passed in the course of sujts. In 
the present instance, the action taken by the Civil Ck^iir,l is taken 
in pursuance of the powers granted under tiie rul« by 

(1) 0/. Gm diaraa Das t.Hai Ban% 

61 ■ ^ ^ ^ ^ 


[VOL. XXXV. 


454 wm INDIAN LAW BKPOBTS, 

1^13 GoYemment under section 187 of the Municipalities Act. Neither 
KHU 2 srsi'liAL make any provision whatsoever for any appeal 

from an order which the competent court may pass on an election 
dak Pbasad. petition, and unless it can be established that the orders passed 
amount to decrees, it is quite clear that no appeal lay to the 
District Judge. In our opinion, an order passed on an election 
petition in the circumstances of the present case is. not an order 
passed in a suit and does not amount to a decree, and, in the 
absence of any special provision, no appeal lies therefrom. The 
question was considered at considerable length in Sundar Lai v. 
M'wlmmmid Faiq (1). Though appeals hate been filed in this 
Court and decided, the present question was not raised nor 
decided. That does not prevent it being raised now and decided 
as between , the parties to the present appeal. The case of 
Bagliwriandan Prasad v. Sheo Prasad (2) was not an appeal 
from an order passed on an election petition. An election 
had been held and an election petition had been presented to the 
District Magistrate and rejected. The suit was brought by the 
plaintiff in the court of the Subordinate Judge praying for a 
declaration that he had been elected by a majority of lawful votes, 
V and only in the alternative for a declaration that the election was 

void, having been held under rules which had been cancelled. In 
Sahhapat Singh Y, Ahdvl Ohafur (S) a candidate who had been 
elected had his election set aside under the rules made under the 
Bengal Act of 1884 by the authority of the Dfctrict Magistrate, 
who there determined the validity of the election.' Thereupon 
a suit was brought in the Civil Court by the person whose 
election had been set aside for a declaration of his right to vote 
and to stand as a candidate and for a declaration that he had been 
duly elected. It was there held that the suit, so far as it related 
to the declaration that he had a right to vote and to stand as a 
candidate, was of a civil nature and would lie in the Civil Court. 
It was further held that the plaintiff^ was not entitled to a 
declaration that his election was good, * and that he was only 
entitled to a declaration that he was entitled to vote and to stand 
as a candidate for election. 

(1) (1912) 10 Oudii.Cases, 36. (2) (1913) I. L. R., 35 All., 308. 

(3) (1896) I. L._B., 24 Oalo., 1Q7, 
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In England in cases of mniiMipsd elections, a speck! eonrl is 
constituted by Statute for tie trial of mniaicipAl election i^titkns. 
It consist|o£ a single comiiiissioner, whose decision is finaL He 
has the power to reserve a question of law as to admissibility of 
evidence or otherwise for consideration of the High Court, if in 
his opinion the question requires such consideration. It seems to 
us that the policy of the law has all along been finality of the 
decision of the court* commissioner or other special officer 
empowered to hear election petitions. It ^ms to us unnecessary 
to diasuss the reasons for such a policy. They appear to m to 
be obvious. §ome awkward and absurd r^ults 'are mention^ in* 
the ruling mentioned above, to wit, Sundar Lai v. Muhammad 
Faiq (1). We agree with this decision in holding that the order 
passed on an election petition is not a decree and that no provision 
has been made for appeal from such order. The appeal fails and 
is dismissed with costs. 


Before Mr, Jmlme Tadbail and Mr. Jmiim Mukammad Safif, 
AlfiDLAK CHAHD {Bm-FmDkws} v, BAIJHATH {BJLKmjww} ahb BHOLAHATH 

(Defekdaht.)’* 

Mi Bo, IX 0 / 1903 {Indiafi Limitation Act), schedule I, article 

Ojotion of suing for whole armmi dm on default of ^i^ment of indalmMs 

^•Limitation, 

A bond payable by instalineiits ^ve to tbe creditor tbe option of suing iar tfee 
whole amoimt due ou default in payment of any instalment of suing for tli© 
iMtalments separately. Two instsOrnsnis were paid; tli© third ws« not, and mom 
than six years after default in payment of IMs iimtalnMit, nolluiig fartlier 
having been paid on the bond, the creditor swd to r^xwei the whofe anwunt 
due stating that the ca^u^ of action arc«e cm the date wl^n the third instalnwat 
became due- 

that the suit WM time-barred. AfudMa v. Kmjal (2) distingiiijii:i^ 

The facts of this case were as follows: — 

The appellant executed an instalment bond in faTOur of the plain- 
tiff respondent on the 7th of July, 1904 The sum borrowed was 
Bs. 601^ which, with Es. 80 as interest, the defendant promised to 
pay by six-monlhly instalments of Es. 75, in four and a half years. 

•Fiist Appeal Not §6 of 1913 from aa carder o£ Bans Qopa], Additoal 
Subordinate Judge cf Agra, dated tte tto 13th cf January, 1913, 

(1) (1912) 16 Oudh Oases, 26. (2) {19(S) I. U H. 30 AH, 133. 
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The bond provided tiiat in case of default of payment of any in*- 
stalment, the creditors would be entitled to realize either the whole 
money with interest at 6 per cent, per annum or those instalments 
which remained unpaid. The defendant paid the first two instal- 
ments on the due dates. The third instalment, which fell due on 
Yth of January, 1906, was not paid. On the 17th of August, 1912, 
the plaintiffs brought their suit for the recovery of Es. 5S0, princi- 
pal and Es. 223-2-0, interest, alleging that the cau§e of action for 
the suit accrued on the 7th of January, 1906, the date on which the 
breach of promise was made and also on the 7th of January, 1909, 
the date of payment of the last instalment. The defendant admitted 
the execution of the deed and the receipt of consideration, but 
pleaded limitation as a bar to the suit. The Munsif dismissed the 
suit, holding that it was brought beyond the period of limitation 
allowed by law. On appeal, the Subordinate Judge was of opinion 
that the suit was not time-barred and remanded the case to the 
first court for decision of the case on its merits. The defendant 
appealed. 

Pandit Shiam Krishna Dar, for the appellant 

The only question in this case was whether the suit, as 
brought, was barred by limitation. The bond being an instal- 
ment bond with a provision for the bringing of a suit for 
the whole amount on default of payment of any instal- 
ment, article 75, read with article 116, would apply. The 
first default was made on the 7th of January, 1906, and 
time began to run from that date for a suit on that bond. 
It was not open to the creditors to control the accrual of 
the cause of action which was laid down by the Liiaitation 
Act, and the fact that they had an option to sue made no 
difference so far as the running of time was concerned. The 
only way in which they could avoid limitation running from 
the date of default of the fir# instalment was by proving 
waiver of the right to sue for the whole amount of the bond. 
In the present case, the plaintiffs’ claim was to enforce the 
condition which entitled them to recover the whole amount 
and not to plead waiver. The present suit having been 
brought on the 17th of August, 1912, that is, more than six years 
after the accrual of the cause of action, was therefore barred by 
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time ; Shea Narain v. Bam Din (1), Jodab BMa t. _ 

BUirab Chandra Chuckerlutty (2). Bai Shdab CM Aa?i«r v. 

Eyder MoUah(S}. The case of Ajvdhm v. Knnjal (4) a cas. 

in which the claim was brought to recover the last three i^ta^mentB b 

that were due on a bond and not the whole amount In that^c^ n 

appearsto have been assumed that the plamtife had 

ri^t to sue for the whole amount But xn the present ^e the 

plaintiffs took their stand upon the special provision m e on 

Ld sought to enforce that right In fact the plaintiffs themselv« 
stated £ their plaint that the cause of action to sue ^ose on the 

7th of January, 1906. the date on which 

Dr. Satish Chandra Banerji (for The Hon ble Dr. Tej Bahor 

dtor^!ai>«t),fortheresFndent:— tW were 

The bond gave the creditors an option to sue. but they were 
not bound to sue. It was open to them to exercise that opuon 
or not. Many instalments, due under the bonj were ^ 

Only a few earlier ones might be said to have been barred Th^ 
was no reason why the whole suit should have b^n 

and the plaintiffs not allowed to recover those 

were admittedly within time. There was no qu^tion of 

in a case like this. He cited A^ndhm v. Knnial (4), Maharaja 
ofBmarea v. Nand Bam (5) and Shankar Prasad v. Jalpa 

^’^dit 5 Amm^m/iiutDar was not heard m reply. 

TTOBAIi and MahamMAD BaeiQ 
appeal and arises out of a suit on an insahnent bond, dated t^ 
7* of July, 1904, for a sum of Be. 680 as consideration. Bs. m 
W the Ltual amount of the loan and Es. 80 bemg the mter^ 
^rL The whole was repayable in 4i y^rs m equal i^tal* 
tanfRs 75 payable every six months.* There was a condition 
't^a; Tany inst£ment remained unpaid on the due 
date then the creditor would be entitled to recover tee whole 
a^’at once with interest or teat he might sue for each inst^ment 
rttM due and remained unpaid. The first two i^talmento 
were i^d on the due dates. The third instalment was du^n tee 
m o? January, 1906. Neither this 

■ (1) (1910) 14 Oudh Oases. 129. (4) (190S) ^ ^ ^ " 

a! 1904 L L.a, 31 Oak., 297. (5) (1907) L L. B.. 39 

% IS 1 0, W.S., m (« (1®*)*.!* a. 
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instalments were paid On the I7tli of August, 1912, i.e., six years 
and seven months after the 7th o f January, 1906, the plaintiff 
brought the present suit. An examination of his plaint would show 
that he sued to recover the full amount which was due on the 7th of 
January, 1906, together with interest at the stipulated rate, and 
which fell due by reason of the default of the 7th of January, 1906, 
le.y Rs. 530, principal, plus Rs. 223-2, interest. In his plaint he 
distinctly states that the cause of action for the suit^ccrued on the 
7th of January, 1906. It is to be noted that he does not sue for 
each of the instalments, which fell due successively every six 
months together with interest on each instalment from its due 
date. He is clearly electing to take one of the two options given 
him by the bond, ms?., that one which enabled him to recover the 
full amount of the debt due by reason of the default in one ins- 
talment. 

The court of first instance dismissed the suit as time-barred, 
under articles 75 and 120 of the second schedule of the Limitation 
Act. The court below, relying mainly on the decision of Ajudhia 
V. Kunjal (1), held that the suit was not barred by limita- 
tion and remanded it to the court of first instance for deci-' 
sion on the merits. The defendant has come here on second 
appeal, and it is strongly urged, first, that the ruling referred 
to does not apply, and secondly, that in view of article 75 
of the Limitation Act, the suit is clearly barred. In our opinion, 
the appeal must succeed. Both under the terms of this bond as 
well as in law, when the debtor failed to pay the instalment on the 
7th of January, 1906, it was open, to the creditor either to claim 
the whole of the debt or two waive that right and take the other 
option of recovering the instalments. Article 75 distinctly states 
that the period of limitation begins to run when the default is 
made, unless %here the payee waives his right based on the provi- 
sion, and then when fresh default is made in respect of which there 
is no such waiver. It is perfectly clear from the plaint itself that 
the plaintiflfe have not waived that right, which entitled them to 
recover the whole of the balance due by reason of the default of 
the 7th of January, 1906. In fact, they take their stand upon 
that provision and seek to enforce their right. The existence of 
(1) (1908)1 L.R., SOAR., 123, 
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a waiter h distinctly negatiYed by the jiamt, wMcb states that the 
right accraed on the 7th of January, 1906. To enforce that right 
they had six y'ears from, that date. The pr^ent .suit has been 
brought beyond the i^riod of limitation allowed by law. I,ii regard 
to the riili.iig mAjuSMa v. Eunjal (1), an examination thereof 
shows clearly that it cannot apply to the facts of the present ci^e. 
That suit was bronght to recover the last three of the instalmenlB 
that were due under that bond and not the whole amount due by 
r^on of a default in payment of an instalment. It apfmra to 
have been proved or assumed that the plaintife had forborne to 
sue, in other words, had waived their rights bas^bn the S|»dbJ 
provision of the bond and were enfo.rcing their rightsln rMp«!t 
of the instalments that were due and had not been paid. In the 
present case, the facts are directly the contrary. The claim is 
"to enforce the condition which entitled the creditor to recover the 
whole amount due by reason of the default in jmyment of one 
instalment on the 7th of January, 1906. In our opinion, the suit 
is clearly barr^ under the provisions of the above-mentioned 
articles. We allow the appeal, set aside the order of the court 
below and restore the decree of the court of first instance with 
costs. 

Appml allinmi. 

Before Mr, Justice Banerji a%d Mr. Justice 
M mtAMMA D ABDIJIi MAJID KHAH (PiAiraFP) ©, AHMAD SAID KHAK 
. .. .Ai© €mMm 

Omil FroceJure Gode (19(B), seaUon 92— Wag[f — 8^ f<^ dedaratim of 
right as mutawalli and for jgamsdm — JuriMicikm. 

Where the plaintifi came into, court alle^ng that he wffl the rightful 
tmUi of a certain wagf and that the defendant, on the death of the last in- 
oiimhent, had wrongfully taken possession of the waqf property, and asking to he 
put into possession thereof as rmiawaUi, it was held that this was not a suit 
which fell within the purview of section 92 of the Cbde of Civil Procedure and 
■ wM properly filed in the court of a Subordinate Judge. Budrm Bo&MuMm v. 
Ghooni Lai Johurry (2) and Ghelahhai Gaoriska^oMmi. Uderam leharam, (S) 
retired to. Muhammad Ibrahim Khan v. Ahtm^ ScM Kkm |4} and 
Saiyid AH v. AU Jan^ (5) distinguished, . 

• Hirst Appeal Ho. 107 of 1912 from a dmtm of £eshab Deb, Subordinate 
Judge of Moradabad, dated the ISfeh of Ifeeember, l9ll. 

*X) (1903) I. L, B., 30 All, 123. (3) (1911) I. li. B., 36 Bom.. 

(1S06) I. H E., 33 Cklc., 789. {4)|(1910) I. D. B., 33 Al., m. 

(6) (IMS) I. Ii. B., ^ Al., 
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The facts of the case are briefly, as follows 

On the death of mutawalli of a certain waqf the defen- 
Abdul Mijn) dant No. 1 took possession of the waqf property mutawalU 
u, and got his name entered in the revenue papers. The plaintiff, 
claiming that he was, under the will of the creator of the waqf, 
the rightful brought a suit in the Subordinate Judge’s 

court for a declaration to that effect and for possession of the 
property. The Subordinate Judge was of opinion that the suit 
fell within the scope of section 92, Civil Procedure Code, and 
dismissed it as being beyond his jurisdiction. The plaintiff 
appealed. 

The Hon’ble Dr. Sundar Lai (for Babu Jogindro Nath 
with him Mr. /Sf. J.. Sh-icZer) for the appellant : — 

The suit does not fall within section 92, Civil Procedure Code. 


The plaintiff does not seek to be appointed a mutawalli. He says 
that he is the mutawalli and that the defendant has no title. ,The 
suit is for declaration and possession ; it does not claim any of the 
reliefs contemplated by section 92. The suit is not one for the 
removal of a trustee ; for, according to the plaintiff, the defendant 
is not a truste^t all, but a person without right, a ihere trespasser. 
Section 92 contemplates a suit by two or more members of the 
public who are interested in the welfare of the trust, but have no 
other individual rights whatsoever in it. Such a suit would not 
be affected in any way if any other members of the public, having 
an interest in the trust, were to be substituted for the original 
plaintiffs. The present suit does not deal with a public right; 
it has to determine only a private right. The question is between 
two individuals, as to which of them is entitled, under the 
constitution of the trust, to the office of mutawalli. The matter 
in issue is a private right, ’’peculiar to the individual claiming it. 

I rely on the following cases : — Budree Das MuMm y- Ghooni 
Lai Johwry ( 1 ) Manijaii Bihee Y^ Ehadem Hossein, ( 2 ) Ghelalhai 
GavrishaThJcar v. Uderam Icharam (3) and Sir Dinska Manehji 
Petit Y. Sir Jamsetji Jijihhai The ease relied on by 
the lower court, namely, Muhummad Ihraliim Khan v. Ahmad 
Said Khan, (5) has no bearing on the present case. The only 

(1-) {1906) I. L. B., 33 Oalo., 789. (3) (1911) I. L. B., 36 Bom., 29. 

P) (1904) 1. L. B., 32 Oalo., 273. (4) (1908) I. L. B., 33 Bom., 509, 

' E., 32AU.,6Q3. 
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point decided by it is that the selection of a trustee of a public 
trust is not a matter which can be referred to arbitration. mzsxuxab 

The Hon’ble Mr. Ahdvl Eaoof (iox Maulvi OhvZam, Mujtaha ; 
with him the Hon’ble Dr. Tej Bahadur Sapru), for the res- 
pondents : — 

The suit, although not brought in that form, is yirtudly om 
for the appointment of a new trustee, and falls within clause (6) of 
sub-section (1) of s^tion 92. The question raised in the suit is 
whether the plaintiff or the defendant No. 1 should be appointed 
mwtawoMi to succeed to the last incumbent ; and until the qu«- 
tion is decided in favour of the plaintiff by a competent court he 
has no right to describe himself as being the rwidawoB/%, His 
description of himself as being such, and of the defendant No. 1 as 
being a trespasser, cannot alter the real nature of the suit and take 
it out of the scope of section 92. The present case is covered by the 
ruling in Muhammad Ibrahim Khan v. Ahmad Sayid Khan 
(1). It is not necessary for me to go to the length of contending 
that no one can’ be a muiawaUi unle® and until he has been 
appointed by the District Court ; my submission is that when there 
is a dispute between rival claimants to the ofiSce of mutawaUi then 
it is only the court of principal civil jurisdiction that can decide 
the dispute, and make the appointment. That is the basis of the 
ruliug in the case cited. For, if an ordinary civH court could take 
cognizance of such a dispute, then it could also delegate its powers 
to arbitrators and the matter could be decided by arbitratim ; 
which is a conclusion directly opposed to that ruling, which decides 
that it is because only a court of special jurisdiction can takecogni 
zance of such disputes that those disputes cannot be referred to 

arbitration ; Sai^/id Ali V. Ali Jan (2). 

The Hon’ble Dr. Swndar Lai was not heard m reply. 

BANEEJI and Ryves JJ.: -This was a suit brought by the 
plaintiffin thecourt of the Subordinate Judge of Moradabad for a 
declaration that he was entitled to the oSm oi .nw^waJM d 
the trust property in suit, under the will of the founder of the 
waqfas against defendant No. 1. and for possession of the w^f 
nronerty by the ejectment of defendant No. 1. The last mviawaM^ 

Nawab AMul Karim Khan, died on the 31st of ^ ^ 

(1) (1910) I. L. 82 AH, 603, (S) (WIS) I. Ii. R. 86 AH, M. 
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the death of Nawab Abdul Karim Khan, defendant No .1 applied 
•in the Revenue Court for the entry of his name in respect of the 
endowed villages. The present plaintiff and others entered ob- 
jections, but the Revenue Court decided in favour of defendant 
No. 1, and an appeal against that decision was dismissed by the 
Commissioner. A dispute had arisen as to who was entitled to the 
office of mutawalli, and the contending parties referred the matter 
to arbitrators who made an award in favour of Nawab Muhammad 
Ibrahim Khan. Muhammad Ibraliim Khan applied to file the 
award in court. That application was disallowed and the appeal 
from that order to this Court was dismissed on the 1st of April, 
1910. Subsequently, this suit was instituted by the present 
plaintiff, Nawab Abdul Majid Khan. Various defences were raised 
and several issues were framed, but the only point decided was 
that the suit as brought came within the scppe of section 92 of the 
present Code of Civil Procedure and was, therefore, beyond the 
jurisdiction of the court. Tne suit was accordingly dismissed. 
Hence this appeal. The only question to be decided in this appeal 
is whether section 92 applies or not. In our opinion, the scope and 
application of section 92, is very limited in character. In the first 
place it enables, by sub-section (1), the Advocate-General, or two or 
more persons having an interest in a trust created for a public 
purpose of a charitable or religious nature, to bring a suit in the 
principal civil court of original jurisdiction or in any other court 
empowered in that behalf by the Local Government, within the 
local limits of whose, jurisdiction the whole or any part of the 
subject-matter of the trust is situate, where there has been an 
alleged breach of such trust or where the direction of the court 
is deemed necessary for the administration of any such trust and 
then only to obtain a decree of one or more of the hinds specified 
iD^ the section. Sab-section (2) of that section enacts that, save 
as provided by the Religious Endowments Act of 1863, no suit, 
claiming any reliefs specified in sub-section (1), shall he instituted 
inrespect of any such trust as is therein referred to, except in 
conformity with the provisions of that sub-section. The suit con- 
templated by the seetioa is one brought in the interest of the 
public, .through the Advocate-General, or of a section of the public 
or commumty, interested in a particular public trust, through two 
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or more of ite members with the preTions sanction in writing of 
the Advocate-General, and does not apply to a suit brought by an 
individual to enforce his personal rights. In Budrm Dm Mukim 
V. Ohomi Led Johurry (1) Woodeoffe, J., stated ”The 
suit contemplated by the section {i,e , section 539 of the old Civil 
Procedure Ck>de), is one of a representative character. It is obvious 
that the Advocate-General, . Collector or other public officer can 
and do sue only as representing the public, and if, inst^ of th^ 
public officers, two or more persons having an intermt in the trust 
sue with their consent, they so sue under a warrant to- repr«ent 
the public as the objects of the trust. See L%lmhm%wim 
Ik[yhii,7mtJhdm w. Jv^aUdshore (2)r It follows from this 
that when a person or persons sue, not to estohlish the general 
rights of the public of which they are member or members , but to 
remedy a particular infringement of tbeir own individual right, 
the suit is not within or ne«i not be brought under Ihe section.*' 
And further on he says In my opinion the present suit, so far 
as it is brought by the plaintiffs in their individual caf^city as 
trustees to enforce their individual claim to be such trustee of 
the temple in suit, is not within the scope of the section.” In 
Ghelabhai Oavrishanhar v. Uderam Icharam (3) the 
plaintiff sought to eject the defendants as trespassers and prayed 
for possession of the trust property and for the appointment of a 
trustee by the court, for the settlement of a scheme for the ad- 
ministration of the trust and for such other reliefs as the court 
might see fit to grant. The conri held that, so far as it was a 
suit to eject the trespasser from property which is the subjKst of 
a public religious trust, section 539 of the old Civil Procedure 
Code did not apply, and that the suit rightly lay in the Subordi- 
nate Judge's court. On behalf of the respondent, great stress 
was laid on the case (yt Muhammad Ibrahim EJmn Ahmid 
■ Said Khem (4). Now the only point decided in this tmse is that the 
right to succeed to the trusteeship of waqf property is not a 
right which c^n be settled by a reference to arbitration. Lord 
Halsbuby, L, C., in Quinn v. Leaiham (5), is reported to have 
said at page 5(W that a Gsmm only an authority for wl»tit 

m (19051 1. Ii. B,, SS Cfek., m 

C2| (18961 1, lu B., 22 Bom., 216. " (im0) £ Ii. B., S2 All, 503 . 

(5) (1901) A. 0., 495. 
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actually decides. I entirely deny that it can be quoted for a 
proposition that may seem to follow logically from it. ” This case 
is therefore, not an authority on the question which is now before 
us. The case of Saiyid Ali y. Ali Jan (1) is also clearly dis- 
tinguishable. In that case, the mutawalli had been appointed 
by the District Judge, and it was therefore held that, as it was a 
suit for the removal of a duly appointed mutawalliy it could only 
be brought in conformity with the provisions of section 92. In 
this case, the plaintiflP says that he is the rightful mutawalli and 
that defendant No. 1 is wrongfully in possession of the waqf pro- 
perty. He does not ask for any of the reliefs specified in section 
92. He is not suing on behalf of the public or .of any section of 
the public, but merely as an individual to enforce his own alleged 
individual rights. 

In our opinion, such a suit does not come within section 92 of 
the Civil Procedure Code and is, therefore, wibhin the jurisdic- 
tion of the Subordinate Judge. We, therefore, allow the appeal, 
and, setting aside the decree of the lower court, remand the case to 
that court, under order XLI, rule 23, with directions to re-admit 
the suit under its original number and proceed to determine it on 
the merits. Costs here, and in the court below, will abide the 
result. 


Appeal allowed and cause remanded. 


Before Mr. Justice Banerji and Mr. Justice Muhammad Badg^, 

SHIVA PRAKASH v, KARNA (Plaintiff) aistd DHARAMJIT 

^ (Defendant,*. 

Civil and Revenue Courts — Jurisdiction ^Occupancy holding — Usufructuary 
mortgage — Surrender of holding ^Bjeobment of mortgagee — Suit by morU 
gagee for declaration that surrender was not binding on him. 

An occupancy tenant who had made a usufructuary mortgage of his holding 
then proceeded to surrender the holding to the zamindar, who had the mortgagee 
ejected by the Revenue court. 

Held, on suit by the mortgagee for a declaration that the surrender of his 
holding by the mortgagor was not binding on him, that no such suit would lie 
in the face of the ejectment proceedings in the Revenue court which were binding 
an the parties. Ram Devi Kuari y. Bindesri Upadhya {2) followed. 

• Second Appeal Ho. 4 of 1912 from a decree of Mubarak Husain, Judge of 
the Court of Small Causes, exercising the powers of a Subordinate Judge, of 
Agra, dated the 23rd of September, 1911, confirming a decree] of Muhammad 
Amanul Haq, Additional Munsif of Agra, dated the 24th of July,! 1911. 

(1) a9l2) I. L R., 35 AU., 98. (2) (1911) 8 A. D, J.,i940. 
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If this one Dhamm Jit, an oecnj^ncy tenant, made & 13 M 

usufructuary mortgage of his holding in favour of Kanm. Sciaie ' Bmwl“ 
years afterwards Dharam Jit surrender^ the holding which he 
had mortgage to Kama to his zamindar Shiva PrakasL Shiva K a m ma, 
Prakash took proceedings against Kama in the revenue court 
and had him ejected. Thereupon Kama brought the pr^ent suit 
in a civil court, asking for a declaration that the surrender of his 
holding by Dharam Jit to the zamindar was not binding u|K)n him, 
the plaintiff. The court of first instance gave the plaintiff a 
decree, and this decree was affirmed by the lower appellate court. 

The zamindar thereupon appealed to the High Court, 

Dr. SatMi Ghandra Banerji, for the appellant. 

The Hon’ble Dr. Tej Bahadur Sapr%, for the respondeni 
Banirji and Muhammad Rafiq., JJ. : — Dharam Ji% an 
occupancy tenant, made a usufructuary mortgage of his holding to 
the plaintiff, Kama, on the 16th of April, l&Ol. Dharam Jit 
subsequently ^rrender^ Ms holding to the zamindar, JotsH SMva 
Prakash, in June or July, 1910, Shiva Prakash brought a suit in 
the Revenue court for the ejectment of Kama and obtained a 
decree for ejectment on the 29th of November, 1910. Meanwhile 
on the 12th of September, 1910, Kama brought the suit out of 
wMch this appeal has arisen for a declaration that the surrender 
of hii^olding by Dharam Jit was not binding on him, the plaintiff. 

The court of first instance granted the plaintiff a decree, and 
this decree has been affirm^ by the lower appellate court. la 
our judgement, the decisions of both the courts below are 
The Revenue Court having made a decree for ejectment, and thk 
decree having been carried "into effect and the plaintiff having 
been ejected, the present suit is, in our opinion, not maintainaHe. 
s * ■ The d^ree of the Revenue Court is binding on the f^rtie luxi 
any decree made in this suit would be wholly nugatory. The poinl 
is covered by authority, the latest report^ <mse on the subjedi 
being Ram Devi Kuari v. Bindesri Gpadhya (1). The judge- 
ment of the learned Judge who decide that case was affirm^^ cm 
appeal under the Letters Patent (2). In this judgement all the 
authorities on the point are collected, and we are of opinicm tiiat 
in view of the decision in that case and of ^me of the cas^ on 

I d) (1911) 8 A. li. y., 940, P) Ii. P. A. 1S7 1912. decided cm tlia 
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whicli it is based, tHs appeal miist prevail and the plaintifiTs suit 
must fail. We accordingly allow the appeal, set aside the decrees 
of the courts below and dismiss the plainciff’s suit with costs. 

Appeal allowed. 


Before Sir Henry Bichards, Knight, Chief Justice, and Mr, Justice Sir Framada 

Charan Banerji. 

ABDUL AZIZ KHAN akd others (Depekdaitts) v. NIRHA (Peaihtipp) * 
Act No. XXI of 1850 {Caste Disabilities Removal Act), section 1— Aci No XY 
of 1856 (Hindu Widows^ Remarriage Act), section Hindu widow — Con- 
version and subsequent remarriage. — Widow^s estate not divested.— -Hindu 
law. 

The widow of a separated Hindu became a convert to Muhammadanism 
and married a Muhammadan. 

HeM that the widow did not thereby lose her interest in the property of 
_ her late husband in view of the provisions of Act No. XXI of 1850 ; nor did 
section 2 of the Act No. XV of 1856 affect the situation, inasmuch as that 
section applied to Hindu widows only. Khunni Lai v. Gohind Krishna Narain, 
(1) followed, Matungim Qujgta v. Barn Button Boy (2) dissented from. 

- The facts out of which this appeal arose were as follows 

One Musammat Parbati, a Hindu widow, wished to construct a 
temple and a well on a portion of the property of her late hus- 
band. She came to court on the allegation that the defendants 
obstructed her in carrying out the work and prayed for an injunc 
tion restraining them from interference. Her suit was decreed 
by the court of first instance. The defendants appealed to the 
District Judge. While the appeal was pending, Musammat Parbati 
■became a convert to Muhammadanism and was married to a 
■Muhammadan. Her mother-in-law, the respondent to the present 
appeal, put in an application to the District Judge that Musam- 
mat Parbati having been converted to Muhammadanism, her own 
name may be substituted in her place as a respondent in the 
appeal. An application was also put in by Musammat Parbati, 
praying that her suit be dismissed and the appeal of the defend- 
ants be allowed. The defendants put in an application objecting 
to the claim of Musammat Nirma, the mother-in-law of Musammat 
Parbati, on the ground that Musammat Parbati having withdrawn 
her suit, her mother-in-law had no status in law to carry it on. 

♦ Hirst Appeal No. 157 of 1912 from an order of W. D. Burkitt, District 
Judge of Sabaranpnr, dated tbe IStli of July, 1912. 

- {!) (1911) I. L. R., 83 AE.^ 356. (2) (1892) I. L. R., 19 Oalo.. 289. 
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The District Judge aliowai tbe mother-in-law to be brought cm 
the re^cord in place of Mimmmal Parbati, holding that Musam- 
mat Parbati must be deemed to have forfeit^ ter rights and that 
the succ^ion had opened up in fa¥our of the mother-in-law. The 
defendante appealed. 

Mr. S, A, Eaidar'j for the appellants : — 

Two enactments, of the Legislature have to be consider^ The 
first is Act XXI of 1850. Parbati was a Hindu widow, she 
changed her religion, and, so far as the provisions of iliat Act 
went, she could not be deprived of her rights to the property. The 
latest case on the point is Khunni Lai v. Gohind Krishna Mamin 
{ 1), There was an earlier ca^ Bhagwani Singh v. Kidlu{2), Ite 
same view m expr^sed by Ghosh in his llindu Luw^ pages 219 
and 220. ■ It was true that Mayne dissented from that view ; |age 
80 (7th edition.) He also disapproved of the decision in 11 AU., 
100. The second enactment was the Hindu Widows’ Eemarriage 
Act (XV of 1856). That Act did not npply. The lower court 
was wrong in bolding that it did. It applied to Hindu widows 
who remarried as Hindus. The lady in tite c^se had becxme a 
Muhammadan before her second marriage. Section 6 of the Act - 
made the whole thing clear and showed what the Legislature 
meant. The case of Matungini Gupta v. Mam Ruiton Boy (3) 
is against this contention, but the judgement of Peinsep, J., is the 
correct exposition of the law on the subject. The lady in that 
ca^e remained a Hindu up to the tim^ of her marriage. 

Mr. Jf. If. Agarwala, for the respondent : — 

The question had to be considered with refereic^ to the 
peculiar position of a Hindu widow. She was a life-temat aiii 
something more, she held the life-^tate and protect^ the rever- 
sion. The two were kept distinctly in view by the law. As soon 
as she did anything to the reversion, her acts could be challCTiged. 
The reversioner could bring a suit. Act XXI of 1850 piotectod 
only ’tile life-interest of the widow. The object of the Act w^ to 
protect only the interest which she bad in the property. The 
right to protect the reveisioE had devolved on ther^pondent. The 
application for substitution of names could be made under order 
( 1 ) (1011) 1 U B., sa AH, 356 (364). (2) (1^) I, L. E., 11 All, 100. 

. . - (3) (1802) 
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XXII, rule 10, of the Code of Civil Procedure. So far as the Hindu 
Widows’ Remarriage Act went, it referred to widows who took 
the estate as Hindu widows. It could not be construed to mean 
widows who were Hindus at the time of remarriage. Every Act 
had to be interpreted to give it a reasonable meaning. Otherwise 
it would be open to this anoMaly that a widow would forfeit her 
estate if she married a Hindu, but if she married a non-Hindu 
she would keep it. The Act did contemplate the conversion of 
widows and it purposely used the expression ' any widow ’ instead 
of ‘ Hindu widow ’ in section 2. The adjective ‘ Hindu ’ was used 
in sections 3 and 6 and not in section 2. This distinction was 
significant. It was not the conversion that lost her the estate but 
the remarriage. 

Richards, 0. J. and Banerji, J.— This appeal arises under 
the following circumstances. One Musammat Parbati, the widow 
of one Ganga Ram, who was a Hindu, instituted a suit claiming 
that she, in exercise of her legal rights, wished to make a well, 
and build a temple on a portion of the property in the ..possession 
of which she was as a Hindu widow. She alleged that the 
defendants to the suit were preventing her from exercising her 
legal rights and she claimed an injunction to restrain them. The 
^^aintiff got a decree in the court of first instance. The defend- 
ants appealed, While appeal was pending, Musammat Par- 
bati became a convert to Muhammadanism and married one Wali 
Muhammad. She then put in a petition stating that she no longer 
wished to prosecute her suit and prayed that her suit might be 
dismissed. Thereupon the present respondent, Musammat Nirma, 
the mother of her husband, who would have been entitled to the 
estate for her life if Musammat Parbati were then dead, made an 
application that she might be brought upon the record and 
allowed to defend the appeal. The court below allowed this 
application. Hence the present appeal 

The appellants contend that Musammat Parbati did not lose 
her estate upon becoming a convert to the Muhammadan religion, 
but that her right to her husband’s property was protected by Act 
XXI of 1850, and that being a Muhammadan she was entitled to 
^ contract a legal marriage with her present husband. On the other 
hand, the respondenf contends that upder section 2 of Act XV of 
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1856, lie remarriage of Mnaamimt Parbati worked a forfeittire 
of her interest in her firat husband’# estate, and that, therefore, 
there was a deTolution of inherit to the present respondent. It 
was further contended that even if this be not so, Musaoimat 
Parbati, though she represented her husbami’s estate so long as 
she remained a Hindu widow, ceased to do so when she changed 
her religion and married again, and that therefore the pr^nt 
respondent, as next reversioner, ought to te allowed to aurtanue 
the proceedings and protect the estate. 

In our opimon, her conversion to the Muhammadan religion did 
not divest Musammat Parbati of her interest in her first husband’s 
estate in view of the provisions of Act XSI of 1850. Thk has 
been repeatedly held in this Court and by their Lordships of the 
Privy Council. The last case to which we may refer is the <^se 
of Khimni Lai v. Govind Krishna Narain {!). We are also 
clearly of opinion that section 2 of Act XT of 1856 does not *ve^ 

her of her interest in her first husband’s estata 

Section 2 of Act XT of 1856 cannot possibly include all 

widows It is necessarily confined to “Hindu widows.” Musam- 

mat Parbati was not a Hindu when she married her present 
husband. This Court has consistently held that the provismm o^ 
this Act do not apply to cases where the second marriage is valid 
irrre^ctiTe of the provisions of the Act. Therefore, on t © 
ground of appeal, we think that the contention of the appellant 
L correct. Our attention has been called to the ruling of the 
Calcutta High Court, in the case of Matwngi'n% Gnpta Sam 
BvMm Boy (2). This ruling is inconsistent with the mimgs o 

ouii own Court. , , 

With regard to the sK»nd contention, namely, that Musammat 

Parbati, in the events which have happened, ceased to represent 

L lat; husband’s estate, we need 

LsammarParbati would be that there had ^ 

the estate, which, for the reasons already stated is cl«irly n t the 

case. No doubt, if anything detrimental to the e=.tate lb 7 

Musammat Parbati or by any other person, the 
have a right to take steps for the potection of *e e^te by 
(1) (19U) L L. B., 83 All, 866. (S) (1898) t L. 1® *®' 
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mstitnting a suit of their own. This is a very different thing to 
being substituted for Musamniat Parbati in a suit which she insti- 
tuted of her own motion and which she does nofc choose to prosecute. 

We allow the appeal, set aside the order of the court below 
and dismiss the application with costs. 

^ Appeal allowed. 


1^13 Me fore Mr» JusUce Sir Mramada Gharafi Ma/fierji\afidMr, Justice TudbciU, 

10. ram BA J (Objector) tJ. BEIJ NATH others (Opposite partibeb).* 

Act Wo. Vll of 1889 (^Stiecession Certificate Act ) — Certificate of succession — Joint 
certificate not illegal if granted with the consent of the grantees. 

Held that the grant of a joint certificate tinder the proTisions of the Succes- 
sion Certificate Act, 1889, is not illegal, provided that the persons to whom such 
c^tificate granted all consent to its being granted in this form. 

" The facts of the case were these : 

Brij Nath, one of the heirs of a deceased Hindu, applied for a 
succession certificate. Two other heirs, Bam Raj and Ranchhor, 
preferred separate objections andjclaimed the certificate for them- 
selves. Subsequently all three agreed to the grant of a certificate 
to them jointly. Another claimant to the certificate was Musam- 
^ mat Tirbeni, about whom the District Judge remarked as follows:— 

‘f The position of Musammat Tirbeni in the family is only that of 
a person with a right to maintenance. She alleges that, as a 
special case, some of these debts belong to her. The ground on 
which the allegation'is made is unusual. It seems not too probable 
that a woman would lend her stridhan to be invested and take no 
steps to see that it was invested in her own name. The burden of 
proving such a case is upon her, both as a matter of law and as a 
matter of common sense. Musammat Tirbeni adduced no evi- 
dence.” The District Judge granted the certificate to the three 
jointly, on condition of their furnishiug security for the indemnity 
of Musammat Tirbeni. One of the objectors appealed. 

Babu Binoy Kmmr MuJcerji, for the appellant 
A joint certificate granted to several persons is not contempla- 
ted by ti^e Succession Certificate Act and is illegal ; 

Garigamm v. UUcmehand QaTtgaram (1) and Madan Mohan 
V. Eawdial (2) and the cas^ cited therein. If the granting 

• First Appeal No. 62 of 1918 from an order of A, Sabonadiere, District 
Judge of Aligarb, dated the 29tb of November, 1912. 

(1) (1891) I. D. 15 Bom, 684. {2} (1882) I. L. B, 6 All., 195. 
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of a joint certificate is invalid, the consent of jartira would 
not mahd it valid. Further, tho District Judgo was of opinion 
that primd/aeie there was no suhSfence in Musammat Tirbeni’s 
claim. She having failed to make out a primd facie claim, the 
Judge was not justified, without holding any further inquiry, in 
requiring security to be famished by the “grants® of the certifi- 
cate. Before ordering security t© be given, the Judge should have 
satisfied himself, by making a summary inquiry, that there was 
some foundation for her claim. I rely on the principle of the 
ruling in BaZmaJevmd v. Ewndan Kmtwar (1). 

The rfflpondents were not represented. 

Banebji and Tudball, JJ We do not think that there is 
any merit in this appeal. The facts are these : An application 
,was made by Brij Nath for a succession certificate to realize debte 
due to Earn Eatan, deceased. Earn Eaj, Brij Nath and Eanchhor 
stated themselv® to be the next reversioners to the ®tate of Earn 
Eatan, and they agreed that the certificate should be granted to aE 
three of them. This has been done, But as Musmunat Tirbeni 
claimed to be the owner of^some of the debts, the learned Judge 
has ordered the three]persons to whom_the certificate was granted 
to furnish security. It is contended that the order granting a 
certificate to three persons is illegal. No doubt, it is inconvenient 
that a certificate should be granted to more than one person, but 
in thacase before us the persons to whom the certificate was 
granted agreed to.its being granted to sdl of them. One of these 
persons is the appellant himself. We do not tiiink that the appel- 
lant can now contend that the court ought not to have granted the 
certificate. The precedents cited relate to cases in whidi there 
were rival claimants for the certificate, and the lower court granted 
a joint certificate to those claimants. This, of course, was held to 
be wrong. As for the order relating to the furnishing of security, 
we think under the oircumstanees it was a proper order. We 
the appeal but without costs, as the respondent is not 
represented 

Appeal dismissed, 

(1) (1905) I. Ii. B, 27 AD. A53. 
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Before Mnr^ Bkhards, Knight, Chief JnsUce, and Mr. Justice Tudhall. 
JAHKlMXSIEAiiB AxaiHEB (Dai?ENDAHT3} u BANi^TO SING-a (Plaintiff) akd 

MA RA PRO biNG-H AND ANOTfiEB (DEFENDANTS.)* 
Bre-empiion^Oudiom—£viienc0^Sales tolstrangers unohallmged, as evidence 
n^ktimng custom — Mode xn which such scdes should be proved. 

/ Wliere tke court is trying the issue of the existence or non-existence of a 
custom of pre-emption, every instance of a sale to a stranger is material evidence 
which the court ought to take into consideration and weigh when coming to a 
conclusion on the issue. But a mere vague statement that there had been sales 
to strangers without the production of the sale-deeds or certified copies thereof 
and Without some further details of the sale is not sufficient to prove sales to 
strangers. Sewak Singh v. Qirja Bands (1) discussed. 

This was a suit for pre-emption based upon^an alleged custom 
as to the existence of which the principal evidence was an entry 
inthe willage wajib-ul-arz. The defendants disputed the construc- 
tion of the entry in the wajib-ul-arz relied upon by the plaintiffs, 
and they also pleaded that there had been several cases in the 
village of sales to strangers in respect of which no claim for 
pre-emption had been made, and put forward these instances as 
evidence that the custom alleged did not exist. The court of first 
instance, however, decreed the claim and this decree was confirmed 
on appeal. The defendants vendees appealed to the High Court. 
Mr. A, P. Ihbhe^ and Dr. 8. M. Suleman, for the appellants. 
Dr. Satish Ghandra Banerj% for the respondents. 

Kichabds, G. J» andTuDBALL, J. — ^This appeal arises out of a 
suit for pre-emption. Both the courts below decreed the claim. The 
defendant vendee appeals. He argues first that the extract from 
the wajib-ul-arz is ambiguous and not sufficient to prove the exis- 
tence of the custom. He also argues that there was other evidence 
as to the non-existence of the custom which the court below has failed 
to appreciate; and lastly, it is argued that the court was not com- 
petent to set aside the lease mentioned in the plaint. We can see 
no ambiguity in the clause in the wajib-ul-arz. We, therefore, 
think that the c(Mir^ below were right in holding that it was good 
evidence of the existence of a custom of pre-emption 
in this village, and that it was an incident of that custom that a 
relation ek-jaddi had preference over a co-sharer who was not 

•second Appeal No. 445 of 1913 from a deeree of L. Marshall, District Judge 
of Jaunpur, dated 15th of January, 19l3, eonfirming a decree of Gopal Da« 
Mttkerji, Munaif of Jaunpur, dated 10th of June, 19i2* 

(1) (1904)2A.B, J., 6. 
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ehjaddl The court below has found tlmt the lease was not kmd- 
fide and was merely part of a scheme to avoid pre-emption. We 
are bound by this finding in second appeal, and therefore we cannot 
differ from the court faelow on this question. One of the witness^ 
for the defendant vendee deposed that there had been several sales 
to strangers. The court of first instance refers to the decision in 
Sewah Singh v. Girja Pande (IJ. Stanley C. J., at page 9 of 
the report, says : — “Tire mere fact that evidence was given that ssd^ 
and mortgages had taken place in the vilkg^ as to which no 
pre-emptive daim bad been made dom not negative tiie existence 
of the eu3tom.” Wish great repeat, we think ih&t this renmrk 
goes too far. In our opinion, where the court is trying the ^le 
of the existence or non-existence of a custom every instance of a 
sale to a stranger is material evidence which the court ought to 
take into consideration and weigh when coming to a ccmcinsion 
on the issue. In the present case having regard to the rmiarks 
of the amrt of first instance, which have more or less aojept^ 
ed by the lower appellate conrt, we have gone into and ccmsideied 
the evidence that was given by the veiyfee on the snbjec^ oi sales 
to strangers. The only evidence there was was that of a witM^ 
who was undoubtedly somewhat bosfciie to the plaintiff, in which he 
stated in vague terms that during his recollection th^e 5 — 7 sales 
were to strangers In not a single one of these alleg^ cases was 
the sale-deed produced, nor were even the names of the majority 
of the vendees mentioned. Incept for lire vague statement tibat tibe 
sales were to strangers, tiie court was not infemed who the vender 
were. In our opinion, this was not the jprop&t way to prove 
instance of sales to strangers. The ^e-de^ diould have bem 
produced, or certified copies of them. It should be clearly and 
distinctly proved to the court who the vei^ie^ were and any 
other dLrcumstances connoted with the Under th^e 

circumstances, we see no sufficient reason to set as^e the decree 
of the court belo w. We, therefore, dismiss the ap^l with cmU. 
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Before Bir Sefiry EichardSyK'fiightt Chief Justice j <ifid Mr. Justice Tudhall. 

PABMANANB SINGH jlitd othbbs (Bjefendakts) v. MAHANT RAMaNAND GIB 

tPLAIJSTIFF.)* 

Act (Local ) Wo* II of 1901 (Agra Tenancy Act J, sections 11 et segg— Occupancy 

holdiny—^Mahant — Mahant capable of acguiring occupancy rights for the 

benefit of the matk which he represents. 

Weld that the mahant of aynathf just as much as any other tenant who 
holds for his own personal benefit, can acqnire occnpanoy rights under the pro 7 i> 
sions of the Agra Tenancy Act, 1901, for the benefit of the math which he 
represents. 

This was a suit for redemption of a mortgage made by a former 
mahant of a math. The plaintiff, as the present mahant, sued to 
redeem the property mortgaged, which belonged to the math and 
consisted of certain trees and rights of occupancy tenancy in certain 
plots of land. It was pleaded in defence that the plaint^ had no 
right to sue, as a math was not capable of acquiring or holding an 
occupancy tenancy. The court of first instance decreed the suit for 
the redemption of the mortgage of the occupancy tenancy and 
dismissed it as to the trees, and the lower appellate court con* 
firmed the decree, 

Mr. if. Zr. Agarwala (and Munshi Benode Behari), for the 
appellants 

An idol could not acquire occupancy rights in a holding. The 
Act contemplated cultivation by the tenant himself. Under section 
10 of the Agra Tenancy Act, in case of transfer of sir lands, they 
become subject of ex-proprietary tenancy. The idea waste pro- 
vide means of subsistence for the tenant. A math could not 
acquire ex-proprietary rights. The Act did not contemplate the 
acquisition of such rights by the manager of a math. A ‘‘person’' 
meant a living human being, and the section referred to a person 
who had “held” personally. This view was taken by the Board 
of Revenue in Select Decision No. 19 of 1912. Again the expres- 
sion used in section 13 was ‘he\ It could include ‘she' but not an 
inanimate object. A tenant must be a person capable of occupying 
or cultivating the land. 

Mvja^ QoMiid Frasad, for the respondent, was not called 
upon. 

•Second Appeal No. 1913 from a decree of Sri Xial, District Judge oi 
Gbazipur, dated tbe 12tb of September, 1912, oonfirming a decree of Aijaz HusaizLi 
Munsif of Basra, dated tbe 31st of May, iyi2. 
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Eichaeds, C. J. and Tixdball, J, — TMs appeal arism onlof a MM 
snit for redemption of a mortgage. Two gronnds of ap|^l are 
mentioned in the memorandum of appeal, namely, that the paintiff Siws 
was not entitled to redeem the property and » secondly that the MakIst? 

snit was barred by limitation. We are unable to aosept the 
argument in favour of this last ground of appeal. With r^rd 
to the first point, it is urged that nobody except a human being 
is capable of acquiring or holding an "occupancy” tenancy, and 
reliance is placed upon a ruling of the Board of Eevenue, No. 19 
of 1912, Bobu Eira Baa v. Pandit Shm Bat Tiwari. It has to 
be admitted that property of all descriptions generally speakii^, 
can be held by a math ; but it is attempted to draw a distinction 
between an occupancy holding and other classy of property. In 
the present case the courts below have found that the property 
which it is sought to redeem formed portion of the math property 
and that it was held by the mortgagor as mahani. It was plmded 
in the suit that the mortgagor had been deposed from Hs office 
as mahanty and that he was succeeded by Sheo Pujan Gir, who 
was in turn succeeded by the present plaintiffi The mortgagor 
was made party to the suit, but he has not appeared to defend the 
case. It must be admitted that it is not necessary that the owner 
of an occupancy holding should do the actual cultivation with Im 
own hands. He is quite entitled to, and in many cases must, 
employ others to do the cultivation. It is quite clear that there 
is no express prohibition against the a^^|uisition of an oc^uj^cy 
holding by the manager of a maih on behalf of the math* We do 
not think that it is possible to infer such a prohibition from any 
suggestion of alleged policy in the Tenancy Act. 

We, therefore, think that the decision of the court below wm. 
correctand ought to be affirmed. We dismiss the appeal with 
costs. 

Appeal dimmm&i. 
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FULL BENCH. 

Before Mr, Justice Sir George Knox, Mr. Justice Tudball and Mr. Justice 
Muhammad Bafig. 

BAJEANGI LAL And othees (Judgement-debtobs) 'o. MAHABIR KUNWAR 
— AKDOTHEBS, (DeCEEB-HODDEES . 

Act Mo. 711 of 18T0 (Gourt Fees Act), schedule I, article 1; soheduU II, 
article 11 — GivU Procedure Gode (1908), order XXKIVi rule ^-^Gourt fee 
^Apjpeal from final decree in a mortgage suit. 

Hdd tliat an appeal from the final decree passed nnder order XXXIV, 
rule 5, of the Oode of Oivil Procedure, 1903, requires an ad valorem court fee 
and cannot be stamped as an appeal from an order. 

The question raised in this case was as to the proper court 
fee payable upon art appeal from a final decree under order XXXIV, 
rule 5, of the Code of Civil Procedure. When the appeal was 
ffled the stamp-officer of the Court reported as follows : — 

‘‘ This is an appeal against an order passed under order 
XXXIV, rule 5, and it is appealable as an appeal from decree. 
This appeal is valued at Rs. 582-11-9 on which a court fee of 
Bs. 44-4-0 is payable. Rupees 2 having been paid, there is, there- 
fore, a deficiency of Rs. 42-4-0 on this memorandum of appeal,'* 

On admission of the appeal a further report was made : — 

‘^For the reasons given in my report, dated the 14th of June, 
1912, on the memorandum of appeal to this Court, the decree- 
holders respondents are liable to pay a court fee of Rs, 105 on 
Es. 1,503-6-1, the valuation of their appeal to the lower appellate 
court. A court fee of annas 8 having been paid, there is, there- 
fore, a deficiency of Rs. 104-8-0 due from them for the lower 
appellate court.** 

The question thus raised was remitted by the Taxing Judge, 
to the Baich hearing the appeal, by whom the following order was 
made. ^ 

Knox and Mxjhahmad Bafiq, JJ : — Another question arises in 
connection with this second appeal. The appeal before us is an 
appeal against an order under order XXXIV, rule 5, of the Code 
of Civil Procedure. It was valued at Rs. 582-11-9 and was put 
in on a paper bearing a court fee stamp of Rs. 2. The office 
reported that the fee payable was (Rs. 44-4-0 and that therefore ‘ 

•Stamp Reference in Execution Second Appeal No, 900 of 1912, 
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the appellant had to pay a deficiency of Rs. 42-4*0. The a|^llanl 
raised no objection and made good the deficiency. The stamp- 
officer of the Court then pointed out that for similar reasons 
the decree^holders, the respondents in this appeal, were liable to 
pay a court fee of Es. 105, instead of the court fee of eight annas 
which they paid on their appeal in the court of the District Judge. 
There was, therefore, a deficiency of Rs. 104-8-0 due from them. 
The respondents contested this report, and the Judge of this 
Court, 'to whom a reference was made, and who happens to be the 
Taxing Judge of the Court, held that the matter was one for the 
Bench hearing the appeal. The learned vakil for the respondents 
contended before us that the fee which he had paid in the court 
of the District Judge was all that was required by law and there 
was no deficiency due from him. The question raised is not free 
from difficulty, and it will affect a large number of cases if this 
Court should hold that an appeal from an order absolute should bear 
the same fee as if it were an appeal from an original decree. The 
learned vakil asks us for time in which to prepare the case. We 
grant two weeks ; but we think it would be well if we had another 
Judge to assist us in determining this question. We think 
that the learned Government Advocate should also appear in the 
interest of the revenue. We direct that these papers be laid 
before the Hon*ble the Chief Justice with a request that a third 
Judge should be added to the Bench for the determination of this 
question. 

The case was then laid before Emox, Tudball and Eakq, JJ. 

Babu 8it(d Prasad Ghose, for the r^pondent 

The court is bound to make a final decree under order XXXIV, 
rule 5, if the provisions of the prelimmary d^ree passed under 
order XXXIV, rule 4, are not complied with. So that the only 
matter which the court, upon an application under order XXXIV, 
rule 5, is called upon to decide, is whether there has or baa not 
been such compliance. This is no more than what an executing 
Court has to do, and it is submitt^ that the final decree is an 
order within the meaning of section 47 of the Code. It is not 
suggested that an application for a decree under order XXXIV, 
rule 5, must bear an ad mZorem mVi^ fee, and there is no reason 
why, when such application is refused and an appeal is taken 
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from that refusal, the memorandum of appeal should be stamped 
with an valorem court fee. Anyhow the Court Fees Act 
makes no distinction between preliminary and final decrees, and 
the word ‘decree' used in that Act must bear the ordinary meaning 
given to that expression in the first part of the definition of the 
term in the Code of Civil Procedure. It is clear, therefore, 
that the court fee paid by the present respondent in the court of 
the District Judge was all that was required by law and there 
was no deficiency due from him. 

The Government Advocate (Mr. TT. WallacK), was not called 
upon to reply. 

Knoxi Tudball and Muhammad Eafiq, JJ : — We have heard 
all that the learned vakil for the respondent can urge in support 
of his contention that he was only bound in the lower appellate 
court to pay a court fee of annas eight as though he were appeal- 
ing from an order, instead of an ad valorem duty. Looking to 
the change . which has been made by the Legislature in order 
XXXIV, rules 4 and 5, as compared with sections 88 and 89 of 
the Transfer of Property Act, we have no doubt whatever that the 
court fee which he should have paid was an ad valorem court 
fee. The Legislature has deliberately altered the words “ order 
absolute ” and replaced them by the words ‘‘ final decree.** This 
is our answer to the question. 

APPELLATE GIYIL. 

Before Sir Befiry Bichards, Kmght^ Chief Justice, and Mr. Justice TudbaU. 
YAD BAM (PLAiM-TiFy) V. OHEDA LAL and othbbs (Defendants )* 
Pre-emption — Wajib-ul-arz — Partition of village into several mahals — Dastur debi 
relating to whole village — Suit by co-sharer of one mahal against co-sharer 
of another mahal on ground of nearness in rdationship to the vendor,, 

The dastur dehi of a viUage divided into several mahals, but which 
nevertheless was held to be applicable to the whole village, and to represent an 
arrangement come to by the co-sharers in the village amongst themselves, pro- 
vided, as to pre-emption, as follows: — ■“ If a co-sharer wants to sell his share, 
he must sell first to near co-sharers, then in the patti, then in the mahal, then 
in the village.’* Held that the efiect of this clause was to give to a co-sharer in 
one mahal who was a relation of the vendor a preferential right of pre-emption 
over a co-sharer itf another mahal who was not a relation. 

• First Appeal No. 99 of 1912 from a decree of Muhammad Husain, First 
“Additional Subordinate Judge of Meerut; dated the 30th of November, 1911, 
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This was a suit for pre-emption based upon the poiisoiB of 
the wajib-ul-arz or dastiLV deki of the village of Sarai GhasL The ; 
village at one time was divided into a 2J-biswa mahal held bj EmEm 
the Skinner family and a I7|-biswa mahal held by other co-shareiB. 
Subsequently the larger mahal was again sub-divided. The 
dastur deh% however, was apparently applicable to the entire 
village, and represented an arrangement come to amongst the 
entire body of co-sharers. The provisions of the dastur dehi as to 
pre-emption were as follows If a co-sharer wants to sell his 
share, he must sell first to near co-sharers, then in the patti, then 
in the mahal, then in the village.^' Tne property the subject of 
the present suit was situate in the Skinner mahal. The vendee 
was a co-sharer in another mahal of the village ; and the plaintifiF 
pre-emptor was a co-sharer in a third mahal, but claimed prece- 
dence of the vendee owing to his being a relation of the vendor. 

The court of first instance dismissed the suit. The plaintiff 
appealed to the High Court. 

The Hon’ble Dr. Swndar half for the appellant. 

Dr. ScUish Ghandm Banerji and Babu Piari Lai Banerji, 
for the respondents. 

Richaeds, 0. J. and Thdball, J. — ^This appeal arkes out of a 
suit for pre-emption. The village in which the property is situate 
is called mauza Sarai Ghasi. At one time this village was 
divided into a 2J-biswa share, held by the Skinner family, and a 
Iff biswa share held by other co-sharers. In course of time the 
2 J biswas appear to have been formed into one mahal, and the 
Iff biswas into another mahal. The If | biswas were afterwards 
divided into a nnmber of different mahals. The property which 
is sought to be pre-empted is situate within the Skinner mahal. 

It appears that on the 13th of February, 1892, this very property 
was sold and purchased by one Bhola Mai. The present vendor, 

Ram Sahai, brought a suit for pre-emption, which was suose^fuL 
He was a sharer in another mahal and he based his suit upon a 
record set forth in the dastur dehi of 1886. His claim was 
decreed, the court being of opinion that the record in the dastur 
dehi was one of an arrangement between the sharers in the entire 
village. There is this distinction between the present case and . 
the one just mentioned, that in that case the claim was against a 
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stranger whilst, in the present case, the claim is by a sharer in a 
different mahal, who is a near relation of the vendor against a 
person who is a sharer in another m^al, but no relation. The 
court below has decided against the plaintiff and dismissed the 
suit. It has referred to the case of Oanga Singh v, Ohedi Lai (1). 
In that case this Court considered at some length what was the 
proper way to approach the consideration of a case of^pre-emption 
where the issue was the existence or non-existence of a custom of 
pre-emption, and it pointed out that the weight which should be 
attached to extracts from the wajib-ul-arzes in different cases 
varied very much. The circumstances of the present case are very 
different. The extract from the dastur dehi of 1886, has been 
translated as follows : — 

^*If a co-sharer wants to sell his share, he shall first sell it to 
his near co-sharers, then to sharers in the patti, mahal, or the 
village; and if they refuse to take, then to anyone he may 
like.*' 

A more literal translation would be : — 

A co-sharer must sell first to near co-sharers, then in the 
patti, then in the mahal, then in the village.*' 

This notwithstanding that the village had been 

divided into a large number of inahals, was the dastur dehi fox the 
entire village. Having regard to the division which had taken 
place, harihi cannot refer to anything except relationship, that is 
to say, a sharer who is related. Furthermore, the fact that defen- 
dant's vendor himself set up the right of pre-emption contained in 
this very document, is, we think, a very strong point both against 
himself and his vendee. The title of the defendant's vendor was 
this very decree in a suit for pre-emption. We are not in any way 
deciding that a custom of pre-emption exists. There are many 
reasons for thinking that the growth of such a custom in this village, 
owned as it was in part by members of the Skinner family, was 
very improbable. But if the dastur dehi records an arrangement 
between the sharers in the village, it is an arrangement which is 
still in force. We think there was such an arrangement. There 
only remains the question whether or not, assuming that an 
arrangement between the owners of the village as to pre-emption 
(1) (mi) I L. B., 33 All, 606. 
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exists, it extends to giving a right of a sharer in one mabal, who 
is a relation, a preference over a sharer in another mahal who is 
no relation. We think that the danse, a3 a whole, can have no 
other meaning. We, therefore, think the decree of the court 
below was erroneous and ought to be set aside. Before, however, 
finally deciding this appeal, it will be necessary to refer an issue 


to the court below, namely : — 

What was the true sale consideration ? 

We accordingly refer the above issue to the court below. The 
court below will receive such evidence relevant to this Mue as the 
parties may adduce. On return of the finding, the usual ten days 
will be allowed for filing objections. 

lams rmniUed. 


Before Sir Hen^ Bkhardi, Knight, Ghief Justice, and Ur, Jmtice Sir Fmmada 

Charafi Banerjk 

MAHADEO SINGtH aitd akothbb SHEO KABAH 

SINdH mD AiroTHUB (Jui)Qembst-I)bbtc^).‘^ 

Sindii Uw— Daughter’s estate— Decree for possession of father’s estate obtained 
by daughter-BigU of daughter’s sons to execute such decree 
The daughter of a separated Hindu obtained a decree for possessitm of her 

father's estate against certain trespassers. Before, howerei; she could obt^ 

possession, she died and her sons applied for execution. Bdd that the daugh- 
L represented her father's estate when she brought her suit for possessnm and 
that persons who anooeeded to the estate .were entitled to execute the decree 

wHcli she Lad oJ)tainod. 

This was an appeal und^r section 10 of the Letters Patent from 
a judgement of a single Judge of the Cfenrt ^e facte of the 
case are stated in the judgement under appeal which was as 

^‘"^^TxllTwo respondents Mahadeo Singh and Basd«i Singh, with their moth« 

Lakhpati Knar, instituted a suit for recovery of possession of certam i^ovahle 

^operty a^inst one Jagram Singh, on the allegation that the property in s«t 
Lnv^tooneSarup Singh, who was the 

iliiar in xiwj; uwu. irttr favour on ihe Mih « 

ter’s estate. The first eonrt passed .the decree in her tavont on 

i9i3niri«!«8ofe«W (rfSielieittars Pateit. 
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IsToveinber, 1909, and it was upheld on appeal on the 13th of May, 1910. Both Mua- 
ammat Xiakhpati Euar and Jagram died before the decree could be executed. The 
two respondents, the sons of Lakhpati Kuar, filed an application in the court of 
the Munsif of Azamgarh for execution of the decree in favour of their mother 
against the appellants, who are the legal representatives of Jagram Singh. The 
appellants opposed the application for execution, on the ground, among others, 
that the decree in favour of Lakhpati Kuar awarded her a life-estate only and 
could not be executed after her death. The learned Munsif gave efiect to this 
plea and rejected the application. On appeal the learned District Judge reversed 
the decree of the first court on the ground that the respondents were the legal 
representatives of Musammat Lakhpati Kuar, the original decree-holder, and 
that for that reason the decree could be executed by them. The appellants have 
come up in second appeal to this Court and press the plea upon which the 
application was dismissed by the learned Munsif. I think that this appeal 
must prevail. The question at issue between the parties is not whether the res- 
pondents are or are not the legal representatives of Musammat Lakhpati Kuar, but 
whether the decree in favour of Lakhpati Kuar is capable of execution after her 
death. It is admitted that the decree was passed in her favour as the daughter 
of Sarnp Singh, giving her a daughter’s estate in respect of the property relating 
to which the decree was passed in her favour. After her death the decree 
became inoperative. It may be that the two respondents have a right to succeed 
to that property in preference to the collaterals of Sarup Singh. But that is a 
question which should be decided between the rival claimants by a regular suit. 
The mere fact of the two respondents being the daughter’s sons of Sarup Singh 
does not give i them the right to apply for execution of a decree, which became 
inoperative after the death of their mother. The appeal prevails. I set aside 
the order of the lower appellate court and restore that of the first court. Costs 
are aEowed to the appellants. ” 

The applicants appealed under section 10 of the Letters 
Patent. 

Dr. Swrendra JSfath Sen, for the appellants : — 

Musammat Lakhpati, as owner and representative of the estate, 
brought the suit for recovery of the estate from -a person who was 
a mere trespasser. It was not a mere personal action like a suit 
for damages; she represented and was acting for the benefit of 
.the whole estate. After her death the appellants became the 
owners of the estate. Under such circumstances the decree 
obtained by her cannot cease to be operative aftei^her death. The 
appellants are entitled to execute it. In her suit it was established 
that the property was the exclusive property of her father and 
that she was the heir. It follows as a legal consequence that after 
her death her sons are the owners. They need not bring a fresh 
suit to establish the same matter against the same defejidant or 
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Ms representatives ; they are entitled to the benefit of the dmree 
obtained by the former holder of the estate as such. 

Maulvi Muhammad Ishaq j for the respondents 

Mnsammat Lakhpati’s success in her suit did not nec^sarily 
carry with it the effect that after her her sons would be the owners. 
The sons might predecease her or be under some disqualification. 
It was not a judgement in rem, but a personal decree. Under the 
Hindu Law the daughter’s sons do not derive their title through 
the daughter, but through the maternal grandfather. The appellant, 
not being the heirs of Mnsammat Lakhptti but of &rup Singh, 
are not benefited by the decree in her favour. On her death the 
question of the succession to Sarup Singh’s estate opens up afre^ib. 
As sons of Mnsammat Lakhpati the appellants are not entitled to 
execute the decree. 

Dr. Surendra Nath Sen was not heard in reply. 

Richaeds, G. J., and Banerji, J. — In this case one Mnsammat 
Lakhpati brought a suit for possession against certain persoiB 
who, phe alleged, had taken possession of her father’s estate. 
She succeeded in establishing her case and getting a decree for 
possessioa Before, however, the decree for possession could 
be executed she died, and thereupon her sons applied for 
execution, but their application was rejected by the court of 
first instance. On appeal, tMs decision was reversed and the* 
application of the appellants was allowed. In second appeal, a 
learned Judge of this Court held that the decision of the court 
of first instance was correct and ought to be r^tored. Hence the 
present appeal. 

In our opinion, the decree of the lower appellate court was 
correct. Musammat Lakhpati undoubtedly repr^ented her father’s 
estate when she brought the suit, and the persons who succeeded to 
the estate are entitled to execute the decree which she obtained. 
Otherwise the reversioners would be obliged to institute a fresh 
- suit and to litigate again the same matters against the very ^me 
persons against whom Musammat lakhpati had established her 
case. In principle the matter is governed by the decision of their 
Lordships of the Privy Council when they decided that, for 
general purposes, the widow represents the ^tata We can, in 
the present case, make no distinctionbetween a widow in jK^^sion 
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of her deceased husband’s estate and a daughter in possession 
of her deceased father’s estate. We allow the appeal, set 
aside the decree of the learned Judge of this Court and 
restore the decree of the lower appellate court with costs in 
all courts. • ^ 

Appeal allowed. 


1913 Before Mr. Justice Sir Paramada dharan Bcmerji and Mr. Justice Tudhall. 

ALAM SINGrH (Plaintiff) 'o. Q-OKAL SING-H and others (Defendants) * 
Giml Procedure Gode (1908), order XXXI rule 1 — Mortgage — Suit for sale — 
Intentional no 7 i^}oinder of subsequent mortgagee— Effect of such non-joinder, 
Subsequeatly to the execution of a mortgage of a 4 biswa zamindari share in 
favour of A. S. the mortgagor executed a further (usufructuary) mortgage of a 
portion of the same share in favour of A. S. and his brother N. S. A.S. brought a 
suit for sale on the earlier mortgage, but without making N S, a party thereto. 
Eeld^ that the effect of the nonjoinder of N. S. would not be the total dismissal 
of the suit, but only of so much of it as related to that portion of the (property 
which was covered by the subsequent mortgage. 

The facts "of this case were as follows : — 

A simple mortgage, hypothecating a 4 biswa zamindari j share, 
was executed on the 21st of April, 1892, in favour of Alam Singh. On 
the 28th of June, 1895, a usufructuary mortgage of 1 J biswas out of 
the 4 biswas was executed in favour of Alam Singh and his separated 
brother, Narain Singh. Alam Singh brought a suit on the prior 
mortgage. He did not mention the second ^mortgage and did not 
* make Narain Singh a party to the suit. Objection on this score 
was taken at the earliest opportunity by the transferee of the equity 
of redemption. The existence of the second mortgage was proved, 
and the plaintiff was called upon to make Narain Singh a defen- 
dant. The plaintiff refused to do so on the ground that at that 
time the suit had become time-barred as against Narain Singh. 
The court of first instance dismissed the suit on the ground that 
Naram Singh was a necessary party and had not been impleaded. 
This decision was upheld by the lower appellate court. The plain- 
tiff appealed to the High Court. 

Mr. E, A, Howard, for the appellant: — 

A subsequent mortagagee is, no doubt, a necessary party and 
order SXXIV,rule 1, requires him to be impleaded. But failure 

♦Second Appeal No. 1388 of 1912 froma decree of A. Sabonadiere, Diafcriot 
Judge of Aligarb, dated the 7th of June, 1912, confirming a decree of Rama Das, 
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to implead him does not necessarily entail the dismissal of the suit 
altogether. Order XXXIV, rale 1, is expressly made snhjeet to the 
other provisions of the Code i it is therefore, govern^ by order I, 
rule 9. The court should have determined the rights of the parties 
actually before it. Narain Singh would neither be bound nor 
•affected by the decree ; he could enforce his right of redemption in 
a subsequent suit! The case of Ram Gharan Lai v. MuJmminad 
Eashid-vd-’din (1) is in my favour. In any event, the whole suit 
should not have been dismissed, but only to .the extent of the 
property comprised in the second mortgage. 

Babu Binoy Kumar Mukerji (with him Munshi Oddnd 
Prasad), for the respondents : — 

Previous to the enactment of the present Code of Civil Procedure 
it was well established that the deliberate’aon-Joinder of a subse- 
quentmortgagee was fatal to the suit. The question is how far the 
provisions of order I, rule. 9, are to govern order XXXIV, rule 1. 
On this point I rely on the observations at page!553 of the report of 
the ease of Hori Lai v. Munman Kunwar{2). The plaintiff was 
well aware of the existence of the second mortgage, as he himself 
was one of the mortgagees thereunder. This is a case of deliberate 
non-joinder of a necessary party. Moreover, when called upon 
to make Narain Singh a party, the plaintiff refused to do so. The 
provisions of order XXXIV, rule 1, would become quite nugatory 
if cases like the present could go on with impunity, and the result 
would be a perplexing multiplicity of suila At all evente, the 
suit should be dismissed at l^st to the extent of the property 
comprised in the second mortgage- This suit is now time-barred as 
against Narain Singh ; as against the property comprised in his 
mortgage, the suit must be dismissed. 

Mr. E. A. Howard replied. 

Baistebji and Tcjdball JJ.: — ^This was a suit for sale under a 
mortgage, dated the 2l3t of April, 1892, executed in favour of the 
plaintiff, Alam Singh, by one Chatar Singh. The first sat of defen- 
dant are the legal representatives of the mortgagor, who is now 
dead. The other defendants are subsequent transferees of the mort- 
gaged property. It appears that on the 28th of June, 1895, a usufruc- 
tuary mortgage of 1 biswa, 10 biswansis, out of the mortgage 
(1) (1912) 10 AX-J., 134. . (2) (1912) 34 All ^49, 
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property, the extent of which is 4 biswas, was made in favour of 
the plaintiff, Alam Singh, and Narain Singh, his brother. Narain 
Singh was not made a party to the suit. On the ground that 
Narain Singh was a necessary party to the suit under order XXXIV, 
rule 1, of the Code of Civil Procedure and [had not been made a 
party, the court of first instance dismissed the suit. The decree 
of that court has been affirmed by the lower appellate court. The 
plaintiff has perf erred this appeal, and it is contended on his 
behalf that the claim ought not to have been totally dismissed. 

There can be no doubt that Narain Singh, as subsequent mort- 
gagee of a portion of the mortgaged property^ had an interest in 
the equity of redemption and was, therefore, a necessary party 
within the meaning of order XXXIV, rule 1, of the Code of Civil 
Procedure. The effect, however, of the omission of Narain Singh 
from the suit was, in our opinion, not the total dismissal of the 
suit, but only of so much of it as rMated to the 1 biswa, 10 biswan- 
sis, of which Narain Singh is a subsequent mortgagee. There 
still remains the remaining 2 biswas, 10 biswansis and as to this, 
the omission of Narain Singh did not affect the claim. The plain- 
tiff, if he is entitled to a decree, is entitled to realize the amount 
of his mortgage from the remainder of the mortgaged property. 
The courts below ought, therefore, to have tried the case as bet- 
ween the persons who were parties to the suit in respect of the 
portion of the mortgaged property which was unaffected by the 
subsequent mortgage in favour of Narain Singh and the plaintiff. 

We accordingly allow the appeal, set aside the decrees of the 
courts below and remand the case to the court of first instance 
with directions to readmit it under its original number in the re- 
gister and to try it on the merits. If the court finds that the 
plaintiff is entitled to a decree, the decree should be confined to 
the 2| biswas which are not comprised in the mortgage of the 
28th of June, 1895. Costs here and hitherto will abide the event. 

Appeal decreed and cause remanded. 
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PABTAB SINGH Am> akoteeb (Plaihtiffb) v, BHABUTI SIHGH 
(Depekdikx). 

[Ob appeal from tiie Court of the Judicial OomBiissioBer of Oudh, at 
Lucknow.] 

Minor — Bepresentation of minor in auiis — Suit to set aside compromim of and 
decrees in suits to which minors were parties — Civil PriKedure Code (1882), 
sections 448, 458, 452-^Mimrs unrepresented owing to fraud and wiii- 
r^resmtation of de facto gitardian whose interest cmfiicted with theirs^ 
Form of decree — Ciml Prcwedure Code (1008), section 98 — Ad Fo. I of 1877 
{Specific Belief Act), section A2 — Qaesiion of tato^ 

In this case the appellants sued for a declaration that a c^mprcmise d 
certain pre-emption suits and decrees based thereon, made on their behalf in 
1899 when they were minora, were not binding on them having been obtained 
by the fraud and misrepresentation of the respondent (who was then their 
de facto guardian and. manager of their property) and in proceedings in which 
they were practically unrepresented; and they prayed that they might be 
restored to the position held by them prior to the date on which the cGmprmnisa 
and decrees were made. It appeared that> although the appellants w©re 
described in the proceedings as ** under the guardianship** of one B. he had 
never been properly appointed their guardian ad lUetn by the Court as required 
by section 443 of the Civil Procedure Code, 188 i ; that no bond fide applioktim 
had ever been made under section 458 to have a guardian ad litem appointed by 
the Court ; and that the leave of the Court had not l«ea obtained to enter 
into the compromise on the appellant’s behalf as was necessary under section 482. 

Beld that the appellants were entitled to the declaration they sought. 
M F, had, their Lordships found, been introduced into the suits of 1899 by the 
respondent as the guardian or next friend of the appellants to advance tb© 
intoests of the respondent and to def^t the inter^ts of the appellante, which 
conflicted with thc^ of the res^ndent: he had thror^hcwt acted unte the 
directions and on behalf d the r^pondent and in his interest and contrary to 
the interests of thfe appellants, and the respondent had taken advanta^ of his 
^tionto the detriment of the appellants. There was therefOTe no one to 
protect them, and they were unrepresented in the prooe^ings , which ware 
. thei^ore not binding cai them. Manohar Lad v. Jadunath Singh (i) fddowed. 
Section 42 of the Specific Belief Act (I of 1877) which had been applM to 
the case by the majority of the Court of the Judicial Commissioner was held not- 

to be applicable. 

SembU the -question whether on certain stated facts the relief which the 
appellants prayed for should be grantai or refused, was a question of law within 
the meaning of section 98 of the Civil Procedure Code (Act ? of l^};aiid 
. where, on a difierence of opinion on that question between two Jniges of the 

- • Present ^Lord Axemsok, Lord Pabkee, S-r Samceu GaiFFiXH, Sur 3 ms 
" ' ' ' Bdob and Mr. AitEEB Aix 

|1) (1906) I. L BISSAU, 585: I*. a.83L A., 128. 
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Court, the case was referred under that section to a third Judge, that was the 
only question he had jurisdiction to consider and decide. 

Appeal from a judgement and decree (14fch March, 1910) of the 
Court of the Judicial Commissioner of Oudh, which reversed the 
judgement and decree (29Gh July, 1908) of the Subordinate Judge 
of Sitapur, and dismissed the suit of the appellants. 

The suit was brought on the 22nd of February, 1908; for a dec- 
laration that an agreement of compromise, dated the 15th of Decem- 
ber, i899, entered into on the plaintiffs’ behalf during their minority, 
and two decrees based thereon were not binding on them; the 
plaint alleging in effect that the compromise, and consequent with- 
drawal of two suits for pre-emption (the subjects of the compromise) 
were fraudulent, inasmuch as one Hari Prasad, who acted in the 
said suits on behalf of the plaintiffs and was a subordinate and under 
the orders of their then guardian de /ac^o the defendant Bhabuti 
Singh (now the sole respondent), had never been properly appoin- 
ted by the Court as their guardian ad litem, and the Court’s 
sanction to the compromise had been obtained by misrepresenta- 
tion. The relief claimed was that the plaintiffs might be restored 
to the position held by them prior to the I5th of December, 1899, 
the date on which the two decrees were passed. 

Bhabuti Singh was the only defendant who appeared, and, so far 
as is now material, his defence was that the plaintiffs were 
independently represented by Hari Prasad who had acted in th^r 
best interests by withdrawing their suit and entering into the 
compromise; and that the withdrawal, having received the sanction 
of the Court, could not be disturbed. 

The circumstances prior to the suit and leading up to the 
compromise will be found fully stated in the judgement of their 
Lordships of the Judicial Committee. 

The Subordinate Judge decreed the suit with costs making the 
declaration as sought by the plaintiffs. 

From that decree the defendant preferred an appeal, which was 
heard by the Judicial Commissioner (Mr. E. Chamier) and the 
First Additional Judicial Commissioner (Mr. L. Q. Evans), who 
differed in opinion, the former holding that the appeal ought to be 
dismissed, and the latter being of opinion that it should be allqj^ed 
and the relief claimed refused to the plaintiffs. Mr. Chamier 
B?^id; * . . . 


XSIV.] ALLAHABAD SEBIBS. 489 

f‘ IiLoldtliat the plaintiffs ^ were not eSeetively repr^ntod in the suits 
1899. Their defa^to gnardian wm their opponent, who ns^ hig position to bring 
about a compromise much to his own advantage and to the detriment of Ibe 
minors. I think there nan be no doubt that the plain tifis are not kiand by 
such proceedings.** 

And to a contention that the Court had a discretion to give or 
refuse relief under section 42 of the Specific Relief Act (I of 1877}* 
and that relief should in their case be refused on various grounds 
he said : 

j ■ “I think there can be little dmibt that the p^intiffs had not funds in hand 

* wherewith to purchase the property. If the casae had been fought out, the 
minors would have got a decree for pre-emption, Bbabuli Singh also w«M, 
according to the practice of the court, have been given a decree fmt pre-emptlm 
in case the minces did not pay the purchase mon^ within the time limited by 

^ their decree. Bhabuti Singh would have been under no obligation to raise 
money on his personal security for the minces in order to enable them to take 
advantage of the decree and he would have been unable to mortgage their 
property fca'the purpose even if he had been so mind^. It is clear theref<»e 
- that Bhahuti Singh would have done nothing to prevent the dismlMtl of the 
’minors* suit. Had Bhabuti Singh adopted this course su<^ a suit as the 

one before us could never have been brought I think it is a 

gu^Mon whether such a suit as this is brought /under ^ tion 42 of the Specific 
Belief Act, and whether we can in the exercise of <mr discretion refuse rdM to the 
plaintifis ; but assuming that the suit is brought under that section I am d 
opmion that we ought to give the plaintifis relief, . . , , As for the 

argument that as Bhabuti Singh was under no obligation to claim pre-emption 
on behalf of the minOTS he was at liberty to direct Hari Prasad to withdraw 
their suit and their defence, I need only say that it is quite clear that a guar- 
dian is not entitled to use his ward’s rights as a means of procuring an 
adwitage for himself. A suit for pre-^iption was fiM on behalf of the minors. 

• It was not disposed d according to law, but was suppressed for the benefit d 
the minors’ guardian. In my opinion the Court was right in decreeing the 
plaintiffs* claim.** 

Mr. Evans agreed generally with the facts found by the 

Jndicial Commissioner, but said, 

** In the present case the most that can be found against the defwdaat 
is that he used the rights of the minors to obtain some personal advantage. He 
did not allow any fraudulent decree to be passed against thenu nor did he allow 
them to he unjustly deprived of any property. It api^ars to me that it would 
he' an improper exercise of the discretion of this Court to allow the piaintiffa to 
■ 'reopen this litigation, which terminated in 1899, merely because iheitdefach 
/ guardian did itot see fit to prosecute a claim for pre-emption on their bA»l4 
e^Mally whai it is- not proved idmt there were si^ funds in his^s^rtwi 
belonging to to.6 minors for investment in immo vahle property .... 
I hold- that this is pre-eminently a case in which the C^rt sboul^ not 
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exercise the clisoretion vested in it by section 42 of the Speeifio Relief Act and 
should refuse to grant the relief prayed for. I would allow the appeal, and 
dismiss the claim.’* 

The Court of the Jiidicia.! Commissioner on the same day made 
the follo-vving order under section 98 of the Civil Procedure Code 
(Act V of 1908). 

“ We are both agreed that the sanction of a court does not validate a com- 
promise which is invalid on other grounds. 

“ We are also agreed that Bhabuti Singh was the de facto mandger of the 
minors* property, that he was not obi ged to institute a suit for pre-emption on 
their behalf, that he caused the suit for pre-emption to he instituted on their 
behalf in order to protect himself against other claimants, that Hari Prasad in 
withdrawing the minors’ suit and joining in the compromise acted under 
Bhabuti Singh^s instruciions, that if the cases had been fought out lots would 
have been drawn as regards the share in Khushalpur, the minors would have 
obtained a decree for pre-emption of the share in Ismailganj and Bhabuti Singh 
would have been given a decree for pre-emption in case the minors did not pay 
the purchase money within the time limited by their decree, that Bhabuti 
Singh had fun^s wherewith to take advantage of the decree, that the minors 
had no funds and Bhabuti Singh was under no obligation to raise funds for 
them. 

On these facts one of us is of opinion that the plaintiffs should be given a 
declaration that the compromise and decrees are not binding on them and that 
they are remitted to their original rights ; the other is of opinion that the 
suit should be dismissed. The point on which we differ is certainly not a 
question of fact. After hearing counsel for the parties we hold that it is a point 
of law within the meaning of section 98 of the Code of Civil Procedure and we 
accordingly direct that the appeal ho laid before the second Additional Judicial 
Commissioner under that section.” 

The matter was therefore re-argued before the Second Addi- 
tional Judicial Commissioner (Mr. T. 0. Piggott), who agreed 
substantially with the First Additional Judicial Commissioner, 
being of opinion that the only facts with which the Court trying 
the case was not acquainted at the time when it accepted the 
compromise of the 15th of December, 1899, were that the suit for 
pre-emption in which the minors were plaintiffs (177 of 1899) had 
never been seriously intended to succeed, and that a decree for 
pre-emption in favour of the plaintife in^ that suit would, so far as 
can now be ascertained, have resulted in no benefit to the latter. 
In my opinion the case for the plaintiffs breaks down because these 
were not material facts from the point of view of the decision of 
the suits of 1899, and because their concealment on the part of 
!pii3>huti Singh, if it was fraudulent at all, was not a fraud on the 
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minor plaintiffs but on certain other po^ibie pre-emptors who 
might have been thereby discouraged from asserting their right. 

The appeal from the Subordinate Judge was therefore allowed 
and the suit dismissed with costs in both Courte. 

On this appeal — 

Artlmr Grey and iJ . J acoh for the appellants contended tiiat they 
were not effectively represented in either of the suits for pre-emp- 
tion in 1899, and that the respondent used his position as their 
guardian to bring about a compromise much to Hs own advantage, 
and to the detriment of the appellants. That was the finding 
of the Judicial Commissioner, and it was submitted that it wm 
correct, and that he was right in holding that the appellants were 
not bound by such proceedings. Though they were described as 
under the guardianship of Hari Prasad, he was never appoint^ 
their guardian ad litem by any order of the Court as required by 
section 443 of the Civil Procedure Code, 1882 ; and admittedly no 
bond fide application was ever made for that purpose under section 
456. The compromise was signed by Hari Prasad as guardian 
of the appellants, but no sanction of the Court to it was ever 
asked for or obtained as required by section 462 of the OcKie. 
Reference was made to Manohar Lai v. Jadunaih Singh (1), in 
which under similar circumstances it was declared that a compro- 
mise was not binding, and the minors were remitted to their 
original rights. In the appellate Court the effect of the findings 
and judgements of the Judicial Oommi^ioner aini the First 
Additional Judicial Commissioner was that under section 98 of the 
Civil Procedure Code, 1908 (corresponding widi section 575 of the 
Code of 1882) the appeal stood dkmiss^, and the decree of the 
Subordinate Judge confirmed. The exercise of the di^retion of 
the Court to grant or refuse relief to the plaintiffs under section 
42 of the Specific Relief Act (I of 1877) w^ not a point of law 
within the meaning of section 98 of the Code, and a difference of 
opinion between the Judges on that point did not justify the 
reference of the ca^ to a third Judge, even if the Court, after 
having delivered judgement had power to refer the case at all to 
another Judge, which it was submitted it had not: Lai Singh w. 
Ghamham Singh (2) was referred to. The S^nd Judicml ^ 
(1) (1906) L Ii. B., 28 AIL, ASS (589) ; (2) (ISST) 3L L. B., 9 AH, 625 (642). 

L. B,3SI A., 129(182). 
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Oommissianer exceeded his powers in coming to any finding aparb 
from the specific point of law (assuming it was such) referred to 
him, and his judgement was, so far, irrelevant. Upon the facts 
found by the Bench of two Judges who first heard the appeal, the 
appellate Court had no discretion to refuse the relief'claimed by 
the appellants. Their omission to ask in terms that the decree in 
their pre-emption suit should be set aside did not disentitle them 

• to relief in the form of the declaration they sought. Reference 
was made %o Isri But Koer v. Eansbutti Koerain (1). Even if 
such a discretion existed, it had been exercised by the Subordinate 

^ Judge in favour of the appellants and no sufficient reasons had 
been given for interfering with his exercise of discretion as the 
decree appealed from had done. 

[Be Gruyther^ K, 0., said he did not contend that section 42 of 
the Specific Relief Act had any application at all to the case.] 

Be Gruytherf K. 0. and G. i2. Lowndes^ for the respondent 
contended that the dismissal of the pre-emption suit in which the 
appellants were plaintiffs was not procured by any fraud upon 

• them by the respondent ; that had been found by the judgement 
appealed from. Nor had the dismissal of that' suit been shown to 
have been in any way prejudicial to the interests the appellants 
then had. If that suit had been contested to the end, the appel- 
lants would have been unable to take advantage of any decree that 

' might have been passed in their favour. There was also in the 
evidence recorded in the present suit nothing to show that the Md 
suit of 1899 was not instituted bond fide in the interests of the 
appellants. The present suit, it was submitted, having been filed 
for the purpose of obtaining a declaratory decree only, was bad in 
form, inasmuch as it did n(^t pray that the decree in the suit of 
1899 in which the appellants were plaintifife should be set aside. 
But, assuming that it was rightly framed , in asking only for a 
declaratory decree, the Court had a discretion as to granting or 
refusing such declaration, and that discuretion had been properly 
-exercised by the appellate Court, because the appellants were not 
under the circumstances of the case entitled to the relief they 
claimed. Reference was made to the Oudh Laws Act (XVIII of 
1876), sections 6 and 9, as to the nature and extent of rights of 


(1) (1883) I. L. R., 10 Oalo, 324 {332) it: B., 10 I. A., 160 (156). 
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pre-emptioE as having preference over other eIaims,thoi 2 ghli»|^rioci 
of time within- which they must be brought was limited, mmely, 
one y^r from the date of sale. The appeal should be dismised; ~ ^ 

Arthur Grey replied. 

1913, July .‘—The judgement of their Lordships was 
delivered by Sir John Edge ; — 

The suit in which this appeal from a decree of the miirt of 
the Judicial Commissioner of Oudh has arisen was brought by 
Kunwar Partab Singh and Kunwar Ahbaran Singh in the Court 
of the Subordinate Judge of Sitapar against Bhafauti Singh“ 
and others on the 22nd of February, 1908. The plaintiffs; who 
are the appellants here, sought by their suit to have it declared 
that a decree which was made on the 15th of Decemte, 1899, in a 
suit for pre-empbion which had been brought by Bhabuti Singb, 
who is respondent here, on the 26bh of June, 1899, against certain 
vendees and others, and in which the appellants, who were then 
minors, had been added as defendants, was not binding as against 
them. The plaintiiSfe appellants also sought in this suit to have a' 
decree set aside which had been made on the 15th of December, 
1899| in a suit for pre-emption which had b^n brought on the 27th 
of July, 1899, by them under the guardianship of one Hari Prasad 
against vendees and others and in which Bhabuti Singh had been 
added as a defendant, and they claimed to be restored to the 
portion which they had held prior to the 15th of December, 1899, 
and snob other relief as they were entitled to. 

The material facts which their LordsMiK! find are briefly as 
follows. The plaintife were the sons of Baja Balbhad(kr jSngh, 
who died on the 27 th of December, 1897. The property of the joint 
family consisted of, amongst other things, ahar^ m MeImI 
Ismailganj and Mahal Elhushalpur, in respect of which Baja 
Balbhaddar Singh was at his death recorded in the Revenue 
Papers as the proprietor. After the death of Raja Baljohaddar 
Singh the defendant respondent, Bhabuti Singb, a^uming U act 
as the guardian of the plaintifife and as the manager of their 
property, obtained in April, 1898, mu^tion of names in the 
Revenue Papers in their favour. Syed Muhammad Ismail, Sjed 
Idur Hasan and Syed Mohammad Sadiq on the Srd of August, 
1898, sold certain shares in mahal Ismaiigsmj and Kiiu^piU 
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1913 to Munshi Niaz Ahmad, Babu Earn and Bhagwan Das. It was 
Paetab respect of that sale that the suits for pre-emption of the 26th of 
SiKGH June, 1899, and the 27th of July, 1899, were brought. The vendors 
Bhabuti and the vendees were original defendants to these suits. Bhabuti 

Singh. Singh had a right of pre-emption equal but not superior to the 

right of pre-emption of Partab Singh and Ahbaran Singh in 
respect of the shares which were sold in Mahal Khushalpur, and he 
had a right of pre-emption inferior to theirs in respect of the 
shares which were sold in Mahal Ismailganj. It is obvious that the 
interests of the minors Partab Singh and Ahbaran Singh conflicted 
with the interests of Bhabuti Singh. On the 26th of June, 1899, 
Bhabuti Singh, on his own behalf, brought a suit to pre-empt the 
shares which had been sold in the two mahals, and made the 
vendors and vendees defendants to the suit. On the 5th of August, 
1899, Bhabuti Singh caused Partab Singh and Ahbaran Singh, who 
were then minors, to be added as defendants to that suit. 
According to the amended plaint, Partab Singh and Ahbaran Singh, 
minors, under the guardianship of Hari Prasad, were added 
as defendants under an order, dated the 5th of August, 1899. The 
Court appears to have made an order on the 5th of August, 1899, that 
Partab Singh and Ahbaran Singh should be added as defendants, 
but it does not appear that the Court had ordered that they should 
be added as defendants under the guardianship of Hari Prasad. 
The amendment of the plaint adding Partab Singh and Ahbaran 
Singh as defendants was not attested by the signature of the Judge. 
No order appointing Hari Prasad as a guardian for the suit for 
Partab Singh or Ahbaran Singh was applied for or was made. 
By seotito 443 of the Code of Civil Procedure, 1882, it was 
enacted that— 

’ . Where tUe defendant to a suit is a minor, the Court, on being satisfied of 
. the fact of his minority, shaU appoint a proper person to be guardian for iHe 
suit for snch minor, to put in the defence for such minor, and generally to act 
on his behalf in the conduct of the suit.** 

By section 441 of the same Code it was enacted that— 

“Every application to the Court on behalf of a nSior (other than an appli- 
cation under section 449) shall be made by his next friend, or by his guardian 
for the snit.’* 

The r^ult is that the minors, Partab Singh and Ahbaran Singh, 
' were not in law represented in the 
E^^Q^Bingh. 
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On tte 2Ytli of July, 1899, Bhabnti' Singh, who was then the de 
facto guardian of the minors Parlab Singh and Ahbaran Singh, 
and the manager of their property, caused a suit for pre-emptioii 
in respect of the sale of the 3rd of August, 1898, to be brought by 
Partab Singh and Ahbaran Singh under the guardianship of Hari 
Prasad against the same vendors and vender who were 
defendants to the suit of the 26th of June, 1899. The shares which 
it was sought to pre-empt by the suit of the 27th of July, 1899, were 
the same shares which it had been sought to pre-empt by tbe suit of 
the 26th of June, 1899. On the 7th of August, 1899, Bhabuti Singh 
was added as a defendant to the suit of the 27th of July, 1899. On ,, 
the 27th of July, 1899, Hari Prasad had in theeuit in wHeh Partab 
Singh and Ahbaran Singh were the plaintiffs filed an application to 
be appointed their guardian ad litem. The application imrported 
to be made under section 4f56 of the Code of Civil Procedure, 1882. 
The Subordinate Judge to whom the application was made, by his 
order of the 27th of July, 1899, held that the apj^cation was 
unnecessary, and directed that the should be borne by the 
plaintiffs in that snit in any event. 

Bhabuti Singh, the vendors, the vendees, and B[ari Prasad, 
professing to act on behalf of Partab Singh and AhTmran Singh, 
entered into an agreement of compromise, and on the 15th of 
December, 1899, filed in the suit in which Bhabuti Singh was the 
plaintiff a petition in which it was stated that it was agreed that 
Bhabuti Singh should pay Es* 15,000 without costs to the vender, 
and that a decree for p(Bs^sion of the property sold should be 
passed in favour of Bhabuti Singh by right of pre-emption. On 
that petition the then Subordinate Judge fm^^ed a decree in that 
suit in favour of Bhabuti Singh. As Hari Prasad had not been 
appointed guardian for the suit for the minors Partab Singh and 
Ahbaran Singh, they were in law unrepresented, and the decree 
did not bind them. Further, Hari Prasad had not obtained the 
leave of the Court to enter into that agreement of compromise on 
behalf of the minors Partab Singh and Ahbaran Singh. 

In pursuance of the agreement of compromise to which their 
LorcMiip have referred, Hari|Pra^, profe^ing to act as guar- 
dian of the mm^xsrtPar^jb^gh and Ahbaran Smgh,^€m the 15^ • 
of December, 18^' pr^enSi a)urt a petition inlth© suit in 
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which Partab Singh and Ahbaran Singh were the plaintiffs, in 
which it was stated that it had been settled between the parties 
that a decree should be passed in favour of Bhabuti Singh in his 
suit ; that the compromise had been filed in Court ; and that Par- 
tab Singh and A hbaran Singh were willing to withdraw their claim ; 
and it was prayed that the withdrawal of their claim should be 
sanctioned, and that their suit ^lould be dismissed. That petition 
was signed by Hari Prasad, Bhabuti Singh, the vendors, and the 
vendees. Hari Prasad appeared in Court in support of that peti- 
tion, and stated that : — Since Bhabuti Singh has acquired this 
hahhiat on the basis of pre-emption, therefore the minors have 
now no objection, and they do not advance a claim to the said 
hahhiat as against Bhabuti Singh/’ On that petition the then 
Subordinate Judge dismissed the suit of Partab Singh and Ahbaran 
Singh. It does not appear that the Subordinate Judge was in- 
formed that the minors Partab Singh and Ahbaran Singh were in 
law unrepresented in the suit of the 26th of June, 1899, in which 
Bhabuti , Singh had obtained a decree as against them and others 
for the pre-emption of the shares which Partab Singh and Ahbaran 
Singh were in their suit claiming to pre-empt ; nor does it appear 
that the Subordinate Judge was informed that the petition for the 
dismissal of the suit of Partab Singh and Ahbaran Singh was made 
in pursuance of an agreement of compromise which Hari Prasad 
acting as next friend of the minors Partab Singh and Ahbaran 
Singh, had entered into without the leave of the Court. This 
Board has held in Manohar Lai v. Jadwnath Singh, (1) that in 
cases to which section 462 of the Code of Civil Procedure, 1882, 
applies there ought to be evidence that the attention of the Court 
was directly called to the fact that a minor was a party to the 
compromise, and it ought to be shown, by an order on petition, or 
in some way not open to doubt, that the leave of the Court was 
obtained, and that it is not sufficient proof that the exigencies of 
section 462 were complied with to show that the minor was 
described in the title of the suit as a minor, as in that case, suing 
“under the guardianship of his mother,” and that the terms of 
the compromise were before the Court. The agreement of 
i^ompronme in pursuance of which Hari Prasad obtained the 
(X) (1906) L L, E., 28 AE., 585 ; L. B., 83 1. A., 128. 
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dismissal of the suit of Partab Siagh and Ahbaran Singh 
void as against them and on that gronnd, if there were no other, 
they are entitled to haye the decree dismissing the suit of the 27th 
of July, 1899, set aside. 

Hari Prasad had been a karinda of Baja Balbhaddar Singh, 
and he acted in a subordinate capacity under Bhabuti Singh in 
the management of the property of Partab Singh and Ahbaran 
Singh after Bhabuti Singh assumed the guardianship of the minora. 
Their Lordships agree with the learned Judical CJommissioner 
that in the proceedings to which they have referred BEari P 2 ;asad 
was a mere dummy, that there was no one to protest the interests 
of the plamtiflfs (Partab Singh and Ahbaran Singh), and that in 
fact Bhabuti Singh took advantage of his position.” Their Lord- 
ships find that BLari Prasad was introduced into the suits of 1899 
by Bhabuti Singh as the guardian or next friend of the minors 
Partab Singh and Ahbaran Singh to advance the interests of 
Bhabuti Singh and to defeat the interest of Partab Singh and 
Ahbaran Singh, for whom previously and suteequently Bhabuti 
Singh was acting as guardian and as the manager of their property. 
Hari Prasad throughout acted under the directions and on behalf 
of Bhabuti Singh and in his interests, and contrary to the inter^ts 
of Partab Singh and Ahbaran Singh and to their detriment. 
Upon these findin gs of fact it follows as an obvious conclusion 
that the compromise and the proceedings which were token in 
pursuance of it were not binding upon Partab Singh and Ahbaran 
Singh, and it is clear, apart from the other consideratioBs which 
their Lordships have already discussed, that Parfcab Singh and 
Ahbaran Singh are also on these findings of fact entitled to relief. 

The Subordinate Judge of Sitapur in this suit gave Partab 
Singh and Ahbaran Singh a decree on the 29th of July, 1908. from 
that d^ee Bhabuti Singh appealed to the CSourt of the Judicial 
Ck)nmaissioner of Oudk The .appeal was h^rd by a Bmch 
consisBng of the Judicial Commissioner and the first AMtior^ 
Judi(fial Commissioner. The learned JudicW Commissioner, on 
the facts found by him, held that Partab Singh and Ahbaran Singh 
were entitled to the decree which they had obtained from the 
Subordinate Judge, and tliat the appeal should be dismi^^ with 
c<^ts, The First Additional Judicial Commissioner agreed with 
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the findings of the Judicial Commissioner on all the material facts. 
In his judgement the First Additional Judicial Commissioner 
stated 

“ I agree with my iearned colleague in holding^ that it is satisfactorily 
established that the appellant [Bhabuti Singh] was de facto manager of the 
minors’ property at that time [1899] , and that Hari Prasad in withdrawing 
the minors’ suit acted under his instructions. If the case had been fought out 
the minors [Partab Singh and Ahbaran Singh] would probably have obtained a 
decree for the larger portion of the property and lots might have been drawn 
with respect to a smaller portion thereof. In arranging for this compromise the 
appellant acted in his own interests, and the reason why he got a pre-emptive 
suit instituted on behalf of the noinors was to protect himself in case other 
persons who had a better right of pre-emption than himself instituted suits 
claiming pre-emption of^the property. After the period of limitation for such 
suits had expired he withdrew the minors’ claim [and . obtained a decree in his 
own favour.” 

Notwithstanding that finding the First Additional Judicial Com- 
missioner, for reasons which appear to their Lordships to be irrele- 
vant, considered that, exercising a discretion under section 42 of 
the Specific Belief Act, 1877, he ought to refuse to grant the relief 
for which Partab Singh and Ahbaran Singh had prayed, and held 
that the appeal should be allowed and the suit dismissed with costs. 
Section 42 of the Specific Belief Act, 1877, did not apply, The 
Judicial Commissioner and the First Additional Judicial Commis- 
sioner having differed in opinion on the point of law as to whether 
section 42 of the Specific Belief Act, 1877, applied, to the case, 
directed that the appeal should belaid before the Second Additional 
Judicial Commissioner under section 98 of the Code of Civil 
Procedure, 1908. The Second Additional Judicial Commissioner 
did not apparently confine himself to a consideration of the point 
of law, with which alone he had under section 98 of the Code of 
Civil procedure, 1908, jurisdiction to deal ; he apparently agreed 
with the opinion of the First Additional Judicial Commissioner 
that section 42 of the Specific Belief Act, 1877, applied, and held 
that the appeal should be allowed and the suit should be dismissed 
with costs in both Courts. In accordance with the opinions of the 
First Additional^ Judicial Gemmissjpner and the Second Additional 
Judicial Commissioner a decree was passed on the 14th of March, 
1910, by the Court of the Judicial Commissioner of Oudh allowing 
the appeal and dismissing the suit with costs. From that decree 
this appeal has been brought. 
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Their Lordships are of opiaioB that this appeal should be 
allowed and the decree of the Court of the Judicial Commissioner 
should be set aside, and that the appellants, Partab Singh and 
Abharan Singh, should have a decree setting aside the decr^ of 
the 15th of December, 1899, in their suit, and declaring that the 
agreement of compromise and the decree of the 15th of Dumber, 
1899, in the suit of Bhabuti Singh are not binding upon them or 
either of them, and that they are entitled to such righfe as they 
had before their suit was dismissed on the:15th of December, 1899. 
Their Lordships will advise His Maj^ty accordingly* Bhabuti 
Singb the respondent must pay tbe costs of this appeal and of his 
appeal to the Court of tbe Judicial Commisdoner of Oudb. 

Appeal allowed* 

Solicitors for the appellante : — Bafdmn Ford^ Ford S Gfmtm** 
Solicitors for the respondent :—T* L* Wilson & Co* 

J.V. W. 


APPELLATE CIVIL. 


Before Mr* Jmiice Byves and Mr,Imtice Lyh* 

BABU BAK (DEKEKOAirr} v* SAJD-UH-HJBSA Asn otsbbs 
Act No, YIII of 1890 {Gmrdians and Wmdi Aci)^ sectim ^!B^Guardian 
and minor — Certificated guardian — Sak^Fomrs of ceriificaied guardkm 
different from those of a guardian under the general rule of law. 

3}he powers of a certificated guardian are regulated and definM By the 
Guardians and Wards Act, and the rule of law, that, there being no mutuality 
in a contract to which a minor was a party,; it could he enforced hy ham, does 
not apply to a contract i<^ the sale of immoTabie proper^ entered into by the 
certifi-cated guardian of a minor with the sanction of the Ckaurt ; such a omtraot is 
valid and a suit for damages for breach of the contract will lie <m heh^ at fee 
minor. Mir Sarwarjan v. Fahhruddin Mahomed Chomdhuri (1) distinguisii^* 

The facts of this case are set forth in the judgement of the 
Court; but, briefly, this was a suit for dam^^ cm account of tbe 
breach by tbe defendaihi of a contract to purchase certain 
immovable property, entered into with the certiflcated guardian of 
certain minors with tbe sanction of tbe Courfc The property was 
sul^eqnently sold by auction at Iffiis than th© covenanted price ; 

- . ^nd Appeal No. 43 of 1513 from a cteeree of D. L. JohnstcB, Msfada* 

Jtt3ge of Mefflttt, dated the and of October, 1912, modi^ing a &o*8« of 
Muhammad Husain, First Additional Subordinate Judge ctf Kearat, d^rtthe 


8ith of July, 1912. 


(1) (1912) I. Ii. E., 39 (Mo., 288, 
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hence this suit to recover the balance. The court of first instance 
decreed the claim, with the exception of an item of Es. 250. On 
appeal by the defendant the plaintifis’ cross-objection as to this 
item was allowed and the claim decreed in full The defendant 
appealed to the High Court. 

The Hon’ble Dr. Tej Bahadur Sapru and Dr. Satish Chandra 
Banerji, for the appellant. 

Dr. B. M. Sulaiman and Maulvi Qhulam Mujiaha^ for the 
respondents. 

Eyves and Lyle, JJ. : — Musammat Said-un-nissa, plaintifl 
No. 1, is the mother of the plaintiffs Nos, 2 — 6. Of these, Zia-ul- 
Islam was a major and the rest were minors. Some property 
belonging to them was under attachment and had been advertized 
for sale in execution of a decree obtained against Sultan-ul-Haq, 
the deceased husband of Musammat Said-un-nissa and the father of 
the remaining plaintiffs. The mother was anxious to sell the 
property by private contract and applied to the District Judge to 
be appointed a certificated guardian of her minor sons. This 
application was granted on the 29th of July, 1911. On the 2nd of 
September, 1911, Babu Earn applied to the court for leave to 
purchase the property for Es. 5,000. The Judge passed an order 
that ‘"the applicant, plaintiff No. 1, is allowed to sell the shops at 
least for Es. 5,000 to Babu Earn or anyone else who may offer a 
higher price. The draft of the deed should be filed for the approval 
of the court.’" This order was passed on the 15th of September, 
1911. Subsequently a draft deed was prepared and was filed by 
the plaintiffs in the District Judge’s court and the District Judge 
approved of that draft on the 31st of October. In that deed, the 
two major plaintiflfe agreed to execute a sale-deed of their own 
shares, while Musammat Said-un-nissa entered into a similar 
contract as guardian of the minors for the sale of their shares in the 
property* This draft must be considered as an acceptance by the 
plaintiff of Babu Eam’s offer to purchase the property for 
Es. 6,000, and this acceptance, as found by the lower court, was 
duly communicated to Babu Earn, Subsequently, Babu Earn failed 
to carry out the contract and, in the result, the property was sold 
rby auction and realized less than Es. 5,000, This suit was brought 
to recover the difference between what was realized and the sum of 
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Es. 5,000 wHcli Babu Ram contracted to pay for it, by way of 
damages for breach of contract. The first court decreed the suit 
with the exception of Rs. 250, which sum was claimed as costs in- 
volved in the auction-sale, on the ground that the alleg^ damage on 
this head was too remote. There was an appeal and a crc^-objection 
before the learned District Judge. He dismissed the appeal, but 
allowed the cross-obiection with reference to this sum of Rs. 250. 

Before us it has been argued, first, that there was no complete 
contract between Babu Ram on the one hand^nd the plaintiff, 
Said-un-nissa, on the other. As we have already ^id, we have a 
finding of the learned District Judge on this point which is 
conclusive. It was then argued on the authority of Mir Sartmrjaiitf 
V. Fahhruddin Mahomed Ghovodhv/ri (1) that the plaintiff could 


not make a valid contract for sale of this immovable property on 
behalf of the minors. In the case in I. L. R., 39 Calcutta, what waa 
laid dowd was that the manager, with whom their Lordships were 
then concerned, conld not bind the minor or the minor s estate by a 
contract for purchase of immovable property, and that, as the minor 
was not .bound by the contract, there was no mutuality, and that 
the minor, who had attained majority at the date of suit, could 
not claim specific performance. It was not shown in that case that 
the manager was the certificated guardian of the minor, and, even 
if he was, that he had obtained sanction of the court under section 29 
of the Guardians and Wards Act to enter into a contract on behalf of 
the minor. A certificated guardian’s powera are regulated and 
defined by Statute, namely, the Guardiam and Wards Act. In the 
present ease, the contract was entered into by a certificated guar- 
dian after receipt of the Court’s sanction and the suit b for 
damages for breach of a contract so entered into. In onr opinion 
the Privy Council ruUng does not apply to the facts of the pr^ent 
case. We do not think the Privy Council ruling applies 
flianR appointed by Statute, such as the Guardians and Wa 
or the various Court of Wards Acts. The third objection rten is 
that the lower court should should not have allowed t e i em o 
Ks 250. In onr opinion, for the reasons given by the lower court, 
its decree was justified. We dismiss the appeal with costa^ 

(1) (1912) I. L. B., 39 CWo, m. 
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B&fore Sir Hefiry Bichards, KaigM, Chief JusUo^t aftd Mt, Iu$Uce Sir Pntmdda 

Qharan Banerji 

KOKLA (Plaintiff) v. PIARI i.AL and anotheb (Defendants.)* 
Evidence — Admissibility of evidence — Family settlement — Evidence of settlement 
consisting of a joint application by the parties for mutation in respect of 
the property in dispiUe, 

The brother and widow of a deceased Hindu settled a dispute between them 
as to the ownership of the property of the deceased by means of a joint 
application in the Revenue Court asking that the property should be recorded 
hialf in the name of each. This was done, and subsequently eaoh’sold the share of 
which he or she was recorded as owner. Thereafter the widow sued to recover 
“(he share which had gone to her husband’s brother. Eeld^ that it must be 
presumed from the application in the mutation proceedings, the recording of 
names by the Revenue Court in accordance with that application and the sub- 
sequent sales on the strength of that record, that the parties entered into a family 
arrangement, and the application presented to the Revenue Court was, i therefore, 
not coinpulsorily registrable and was admissible in evidence. 

This was an appeal under section 10 of the Letters Patent 
from a judgement of a single Judge of the Court. The facta of 
the case are fully stated in the judgement under appeal, which 
was as follows — 

One Mohan Singh died in 1903 leaving a' brother Ram Prasad Singh and 
a widow Musammat Kokla. A dispute arose between these two on the death of 
Mohan Singh as to the property of the latter. Ram Prasad, alleging that the 
property was the joint family property and that Kokla Kunwar was unchaste, 
claimed the entire property. Kokla KunWar, on the other hand, alleged that 
as the widow of Mohan Singh, who had acquired the property for himself, she 
was entitled to succeed. They put in an application in the Revenue Court before 
whom proceedings in mutation were being held. In this application they stated 
that the family being a joint one they had agreed that each be recorded in 
respect of one-half of Mohan Singh’s property. After the mutation proceedings 
Bam Prasad Singh sold his one-halE of the property and Kokla Kunwar also 
sold hers. Kokla Kunwar instituted this suit in May, 1911, claiming possession 
of the one-half of the property, which had been sold by Ram. Prasad Singh to 
Piari Lai, defendant No. 2, who is the appellant in this Court. The suit was 
dreaded in the court of first instance by Piari Lai alone. The plaintifi 
alleged that the property was-the self-acquired property of her husband to which 
she was entitled on his death that she had been induced by fraud and mis- 
^ representation to agree to her brother-in-law being recorded in respect of one-half 
of the property, and that she had no one to advise her at the time as to the 
propriety of this agreement. The court of first instance, while holding that 
there was no fraud or misrepresentation proved to have been practised on her, 
found that the property was the joint property of the family and that the 
plaintifi had become unchaste. On these findings the suit was dismissed. The 
plaintifi appealed. The lower appellate court was not satisfied that the 

^Appeal No, 89 of 1918j under section 10 of the Letters Patent, 
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imcliastity imputed to the plaintfg Iiad been established mi. Smi Sie 
property bad been the self-acquired property of Moban Singb, inasmmb m be 
bad obtained it personally as a grant from tbe Govemmeni On tla qamtim 
of fraud tbe court below states :‘—'Tbeplamtij5 all^ that sbe aoeedoltotbe 
compromise on account of misrepr^entations tbat ware made to bert Ho 
misrepresentation wa5 proved, and if it was nec^sary for ber to establish ibis 
contention ber suit and tbe present appeal must certainly faEl’ In tbe latter 
part of tbe judgement tbe learned Judge further observes : — * In tbe case now 
under consideration there is nothing to show what tbe circumstance were in 
which the compromi^ was arrived at.* Tbe leiarned Judge was further of 
opinion that ‘ tbe compromise amounted to a tran^^ c£ Sk rigjit to immoTObfe 
property such as could only be effects by means d a r^^tered instrumeiit.* 
The compromise in tbe present case was simply an appMe^Mm put in the 
Bevenue Court. It was not registered. On these findings the tower appeltote 
court decreed tbe plaintiS’s suit. The plaintifi’s suit bad includai a claim te 
mesne profits, tbe amount of which was not ascertained in tbe court of first 
instance, and tbe lower appellate court, without noticing this omission, ^ve tbe 
plaintifi a decree for the full amount claimed. In appeal to this Court this last 
point is also one of the grounds taken in tbe memorandum of appeaL It is 
contended on behalf of tbe appellant tbat this petiticm to tbe Ee?enw Court 
should be looked upon in tbe nature of a totily ^ltl®nmt on wbl<ii ftetOTri 
should act, and I am referred to a ruling of tbdLr Lcrd^ps d the Privy OomicH 
in Khufml Ld v. Gdbind Krishna jraraf« (1) and to another case, Maim Iml v. 
Chhuttan Si^gh ('2). With reference to tbe view d tbe court betow &at the 
document was one requiring r^istration it is pointed out tbat tbe petition 
to tbe Eevenue Court is not relied on as a deed of transfer of immovable property, 
but simply as evidence of tbe agreement between tbe parties as to bow tbe entry 
in the Gkternment papers diould be made of tbeir respective rights thereto. 

A further ground taken is tbat tbe suit is barred by bmitation inasmucdi as tba 
plaintifi comes in eight years after tbe settlement of 1903, l^nally it is con- 
tended tbat tbe conduct of tbe plaintiff is such as to opiate as estoppel in 
favour of defendant Ho 1. The ruling referred to in tbe judgement of tbe lower 
appellate court, Bustam AH Khan v. Gattm (3), do^ not, in my bear 

on |be present case. In tbat case there was a dispute betwem tbe plaintiff smi 
her two sisters in tbe matter of mutation of naum in tbe Bevenue Ckmri A 
compromise was entered into and tbe compromise dealt with other propcrtio, 
over and above tbe landed property in respect of which tbe Eevenue Court was 
concerned with in tbe mutation proceedings, and it was held tbat in respect of 
this latter property tbe compromise conld have no effect, inasmuch as tbe 
document of compromise b^ not been registered. It was obs^ed m tb© course 
of tbe judgement tbat, as baring on tbe issues rai^ in tbe tbe proowiii^ 
before tbe Revenue Courts, including tbe petition d compromise and the orders 
fussed by tbe court, were undoubtedly admissibto in evidence and must be 
into account fmr what they may be wcjrtb. In my opinion the amtenfim 
advanced on behalf of the appdlant in respect tbe compram» * mxm^ 'kM i 
(1) (1911) 1 Ii. B., 33 AIL, 3^. (2) (1912) 3,0 A. Ii. J., 

(3) (19n) I, Iih; E., 38 AE, 7^ 
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ZQtist be 8tiBtained.pBy the petition to the Eevenue Oouxt neither of the parties 
thereto purported to convey any property. The petition simply contained a 
statement by the parties that they agreed] that each should be recorded in respect 
of one-half of the property in dispute. Such documents !are put in every day in 
the Eevenue Courts and so far as my experience goes registration of such instru- 
ments is not insisted on. If then registration of this document is not necessary, 
it can be looked to as evidence of the agreement between the parties so far back 
88^1903. The plaintifE alleged that the compromise, as it is called, had been 
obtained from her by means of fraud, misrepresentation, &o. As I under- 
stand the judgements of the courts below the plaintiff made no attempt to lay 
even the foundation of a case of fraud or, misrepresentation, and there is undoubt- 
edly a clear finding by the lower appellate court that no fraud or misrepresentation 
was proved. The settlement of the dispute between the parties embodied in the 
application to the Eevenue Court was a^good agreement and is good evidence of 
what the parties considered should be done in the dispute they were engaged in. 
This being the case and nothing having happened subsequent to this agreement 
which would give the plaintiff any right to resile from it, I must hold that the 
plaintiff’s suit is not maintainable. I allow the appeal, set aside the decree of 
the lower appellate court and dismiss! the plaintiff’s suit with costs in all 
courts.” 

The plaintiff appealed. 

The HonTble Pandit Jfoti ia? for the appellant. 

The Hon'ble Dr. Sv/ndar Lai and Dr. Hatiah Chandra 
Barter ji, for the respondents. 

Eighabds, 0. J. and Banerji, J.— The facts out of which this 
appeal arises are fully set forth in the judgement of the learned 
Judge of this Court whidi is reported in 11 A. L. J. R, 15*7. To 
put them very shortly, the dispute is about a moiety of the pro- 
perty which at one time belonged to Mohan Singh. Mohan Singh 
died in 1903, leaving a brother, Earn Prasad Singh, and a widow, 
Musammat Kokla, the plaintiff in the present suit. They were 
disputing about the estate of Mohan Singh. Earn Prasad Singh 
alleged that he was joint with Mohan Singh, whilst Musammat 
Kokla said that Mohan Singh was separate. The dispute 
ended by the parties agreeing that half the property should be 
recorded as belonging to Musammat Kokla, whilst the other 
half should be recorded as belonging to Earn Prasad Smgh, 
Later on. Earn Prasad sold the half share that stood in his name, 
whilst Musammat Kokla sold half that stood in her name. 
She then brought the presaat suit to recover the half that had 
stood in Earn Prasad's name and had been sold by him. The 
lowar appellate court has found that Mohan Smghand Earn Prasad 
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Singh wer e separate, but it has also found that it wm ffliahlish- 
ed that any fraud or roisrepresentatioii had been practised on 
Musanamat Kokla and accordingly decreai her suit. 

The learned Judge of this Court held that under the circum- 
stances the petition filed in mutation prooe^Jings must be re^trded 
as a family settlement and it did not require registration, gi.T y| on 
these grounds dismissed the plaintiffs suit. ^ 

In our opinion, it must be presumed from the whole proceedings 
commencing with the petition for mutation, the order of the 
revenue authoriti^ r^rding the nam^ in accordance witibtiie 
petition, and the subsequent sales upon the strengtii of tiiM reOTrd, 
that the parties entered into a family arrangement. On 
grounds we think the decree of the learned Judge of this Ccmrl 
ought to stand. We, therefore, dismiss the appeal with costs. 

Appeal dimhiaaed. 
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Before Sir Eefiry Bichards, ErngM^ Chief JmUcBf and Mr, JmUce Sir Pmmada ISIS 

CJiaran Bcmerji, 

SB! KISHAN DAS i-iTD ahosheb {BiJammm) v, YAXUB KHAH aj® oaBMBi 

(DEPSHDA^inB.)* 

Landlord and tenant — Tenant m pommon wUhmt a to mfmree 

hypothecation of property as security for rent. 

Held tliat a hypothecation of other properly by certain tmmnis as secnri^ 
for their rent was none the less enforceable because, thon^ ihe tenants haS 
executed a Tcdbuliat in respect of the land held by thenij no patta had beai exe- 
cuted by the landlords in their favour. Sheo Karan Singh v. MaJwraja 
Barbhm Wdrain Singh (1) referred to. 

This was a suit to enforce a hypothecation of certain property 
executed by tenants as security for their rent. The tenants war© 
in possession of the land leased to them, in respect of which rent 
was due, and had executed a kabulial tharefor; but no podia had 
been executed in their favour by the landlords, and upon this 
gronnd it was contended that no rent was le^liy exigible and ll» 
security was not enforceable. The court of first instance dear^ 
the claim ; but tbe lower appellate court gave effect to the defen- 
dants’ contention and reversed this decree. The pl^tiflfe app^ed 
to the High Court. , 

• SeoOTLd Appeal of 1918, frcm a decree Abdul HaMi, Addittcmai 

Subordinate Judge of Moradabad, d^ tomtof Septembar, m% a 

decree of Sidhe^war Mitter, Munsif of ^Amioha, dated 
1911. # 

(1) (1909) 1. Xi. ^ Aa» m 
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The Hon’ble Dr. Tej Bahadur Sapru, for the appellants. 

The Hon’ble Pandit Moti Lai Nehru, for the respondents. 

Eiohaeds, 0. J. AND Baneeji, J.— The decision of the court 
below in this case cannot be supported. Ismail Khan and Zarina 
Khatun were admittedly in possession of the property leased to 
t.Tiem by the pl aintiffs . To secure the rent which they agreed to 
pay for such use and occupation, they hypothecated their property. 
The present suit was one to enforce the hypothecation. The 
suit was clearly maintainable, and the court below was wrong in 
holding that because no patta was granted to the executants of the 
TcabuLiat, the rent agreed to be paid was not payable and the 
security for its payment could not be enforced. This case is 
similar in some respects to that of Sheo Karan Singh v. Maharaja 
Prdbhu Narain Singh (1). We allow the appeal, set aside the 
decree of the court below and remand the case to that court under 
order XLI, rule 23, of the Code of Civil Procedure with directions 
to re-admit it under its original number in the register and to dis- 
pose of the other questions which arise in the case. The appellant 
must have the costs of this appeal. Other costs vrill follow the event. 

Appeal decreed and cause remanded. 

APPELL ATE CBI MINAL. I 

Before Mr. Justice Tudball and Mr, Justice Byves, 

EMPBBOa V. RAM NEWAZ. 

Act Uo, XLV of 1860 f Indian Penal Godc , sections 37, 302, SQA-^Murder-^ 
Culpable homicide not amounting to murder — Fatal assault with lathis by 
three ^persons acting in concert. 

Three persons, brothers, attacked with lathis a fourth, against whom they 
bore a grudge, and beat him with;great severity, so that he died shortly afterwards. 
His skull was badly fractured, and numerous other injuries were inflicted upon 
him. It did not appear which injuries were caused by which of the assailants, 
but the evidence showed that they were acting in concert and intended to cause 
such bodily injury as was likely to cause death. Meld that all three assailants 
were guilty of murder. Kmg-Emjperor m Subbajopa Ghunnappa (2) and King- 
Emperor v. Kanhai (3) followed Emperor v. Bhola Singh (4), Queen Empress 
y. Duma Baidya (b), Gomidas Namasudra v. Emperor (6), Empress v. Dharam 
Boa (7) and Dhian Singh v. Kiip Emperor (8) distinguished. 

^ the Local Government from an order 

of Pitambar Joshi, Sessions Judge of B^da^ dated the 6th of March, 1913 

(1) (1909) I. L. E., 31 AU., 276. . ISf {i«96) I. L. E, 19 Mad., 483.’ 

(2) (1912) 16 Bom. L. E, 303. (6) (1908) I L. B., 36 Oalo., 689. 

(3) (1913) I. Ii. B., 35 Alla 329. (7) Weekly Notes. 1887, p. 236. 

( 4 ) (M07) I. Ii. E., 38 All. 282. (8) (1912) 9 A. L. 180. 
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This was an appeal by the Local Government from an older 
of acquittal passed by thefesions Judge of Banda in the case of 
one Earn Newaz, charged under sections 304 and 302 of the 
Indian Penal Code, with being concerned, along with his two 
brothers Earn Bharose and Earn Bisal, with causing the death of 
one Earn Saran. The facte of the case are set forth at length in 
the judgement of the Court. 

The officiating Government Advocate (Mr. W. Wallaeh), for 
the Crown. 

Mr. D, B. Sawhny, for the accused. 

Tudball and Eyves, JJ. This is an apj^I by Ihe l^x^ 
Government from a decision by the Sessions Judge of Banda, 
whereby he acquitted one Earn Newaz of the offence of murder 
and culpable homicide not amounting to murder under sections 
302 and 304 of the Indian Penal Code. The accused was com- 
mitted for trial together with his two brothers, Ram Bharose and 
Ram Bisal, on a charge under section 304 of the Indian P^ml 
Code. The Sessions Judge added a charge undar section 302 of 
the Indian Penal Code. He convictol Ram Bharose and Earn 
Bisal of the lesser offence under section 304 of the Imlian Peoal 
Code and acquitted them of murder. He sentenced them to 
ten years’ rigorous imprisonment each. 

In regard to Earn Newaz, though he found that he was present 
and took part in the assault on the deceased, he passed an order 
of acquittal. Earn Bharose alone appealed against his conviction. 

A Bench of this Court (of which one of us was a member^ on 
the record coining before it, issued notice to both Earn Bimros^ 
and Earn Bisal to show cause why they should not convicted 
of murder and the sentences enhanced. In the r^ult, the ap|^l 
of Earn Bharose was dismiimd, the two men were convicted of 
murder and were sentenced to death. The case of Earn N ewaz 
was not then before the Court and his guilt or innocence was not 
considered. The Local Government has now appeal^ against Im 
acquittal, and we^liave to decide whether or not Ms alleged 
cipation in tie a^ault lias been proved and, if so, of what offence 
he is guilty. " - 

The case for the prosecution a simple one. The evidence 
of Ram Dat iirf WMi Muhamnmd Kl»a dmws 
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that Earn Bharostj trespassed in the house of one Jasodia for the 
-purpose of committing adultery with her daughter. On an alarm 
being raised, some neighbours arrived upon the scene, seized Earn 
Bharose and beat him. The deceased Earn Saran was one of 
them. Ea rn Bharose was prosecuted and convicted and sentenced 
in December, 1912, to four weeks’ rigorous imprisonment, from 
which he was released some time in January last. 

The case for the prosecution is that on the 24th of January, 1913, 
shortly before sunset, the three brothers^Eam Bharose, Earn Bisal 
and Earn Newaz met the deceased Earn Saran near a tank ovitside 
the village in which they all reside. The deceased was returning 
home from a neighbouring village. The three brothers were 
armed with lathis. They at once attacked Earn Saran, felled him 
to the ground and continued all three to beat him with their clubs 
as he lay. The witnesses, Gajadhar Bharhmja, Sheonath Amok 
and Sheonarain Brahmin, who were not far away, were attracted 
to the spot, and on their remonstrance the accused ran away. The re- 
lations of the deceased were summoned, and they removed the 
body. Earn Bushore, the brother of the deceased, proceeded 
to the police station, some eight miles distant, where at 8 
p.m. a report was made as against all three of the accused. The 
presence of the witnesses, Sheonath and Gajadhar, at the scene, 
was also mentioned. Earn Saran died that same night as a result 
of the injuries inflicted by the three accused. 

The medical evidence shows that the deceased was mercilessly 
and brutally beaten with clubs. On the crown of the head, there 
were two contused wounds and innumerable abrasions. One blow 
had been inflicted behind the right ear. On each arm there were 
two contused wounds and there was an injury to the left hand. 
There were marks of injuries on both knees and the mark of a 
blow on the waist. There was compound fracture of both bones 
of the left lower leg. The skull was found to have been fractured 
into four pieces. It is, therefore, evident that the deceased, as the 
medical witness states, had been cruelly beaten with lathis. 

As to the actual facts of the assault, they are proved by the evi- 
dence of the witnesses, Gajadhar and Sheonath and ShoAngraiTi 
These are persona of different and there is not a word in 
'the evidence to show ^t they are otherwise than im parrinl 
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witnesses who have testified to the facts to the of the 
ability of ignorant villagers. There are no doubt »me trivial 
minor discrepancies, but none of such imjKjrtanee as to throw any 
doubt on their honesty or good faith. The evidence of Gajadhar 
shows that, while grazing his cattle that evening on the emlj^nk- 
ment of the tank, he noticed Earn Saran waling along at the 
foot of the embankment. He also saw the thr^ brothers 
walking along the top of it. The next thing he noticed was that 
the three accused were beating ,,Eam Sai^ at the foot of the 
embankment. He shouted to Sheonath, who was on the other 
side of the embankment, and the latter and also the witness Sheo- 
narain ran up ta see what was happening. Sheonath statei that 
when he caught sight of the scene, the deceased was on the ground 
and the three accused were all striking him with their loMm-. Om. 
the witnesses remonstrating, the accused persons ran away. Sheo- 
narain corroborates. The witne^^ admit that Earn. Saran had 
a laihi and this is obvious by reason of the fac^ that one accused. 
Earn Bisal, bore the marks of two blows on Ms person when at 8 
p.m. he arrived at the police station and made a report. Of course 
it is possible that he might have caused th^ two injuria to 
be inflicted on his person by his brothers, but it is far more pro- 
bable that Earn Saran, when attacked, us^ bis weapon in self- 
defence. Earn Bisal reported that he had found Earn Saran allow- 
inglhis cattle to graze on the cro|^ in his field (wMch is some 
200 yards or more from the tank) and wl^ he atteso^pl^ to 
remove them Earn Saran called to his three brothers, who andvcd 
and drove off the cattle, while Esun &ran hm^f struck Bam 
Bisal twice with his lathi. This was the case put forward by 
Earn Bisal in his defence, and in the judgement on his appeal tiie 
reasons for holding it to be false are set forth. The police officer 
who made the inquiry found blood stains at the foot of the embank- 
ment, which clearly indicate the spot where Earn Saran was beaten. 
This story, moreover, is clearly untrue and do^ not aarount in any 
way for the numerous and severe injuries found on the body of the 
deo^ised. We are here, howevf:, concerned with ihe of E^ 
Newaz. Th^e can be no doubt of the truth of the pr<»ciition 
story. The 'ludge assessors were unanimous in mmpmg* 
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The defence of Earn Newaz was m'alihi. The assessors stated 
that they accepted it. The Judge refused to do so, and held 
that Earn Newaz was present but probably did not take a promi- 
nent part in the assault. Earn Newaz gave his age as twenty 
years in the Magistrate’s court. At the' trial he said he was 
sixteen years old. His exact age is not clear, but we may take it 
that he is a young man approaching twenty years in age. 

He called two witnesses to establish his alihi, one a Brahman 
and one an Arack, from the village of Tam Bani where hia 
maternal uncles live. They say that one and % half months prior 
to their giving evidence the accused went to the village and 
stayed some twenty or twenty-two days with his uncle. Their 
village is some sixteen miles from the scene of the murder. 

^ In addition to the reasons given by the Sessions Judge for 
not accepting this evidence, there is the fact that it is of a very 
vague and unreliable nature, and in the face of the clear evidence 
for the prosecution we are unable to accept it. We agree with 
the Judge that Earn Newaz was present and took part in the 
assault. The witnesses ascribe to him the same action as to the 
other two accused. Being the youngest of the three brothers, he 
may perhaps have been led into the matter by them, but we fail 
utterly to understand why the lower court acquitted him. He was 
present and actively aiding and abetting his brothers. The mere 
suggestion that he probably did not take a prominent part as 
the Sessions Judge has put it, is no good reason for acquittal, and 
we have, therefore, no hesitation in holding that Earn Newaz was 
present and did take part, using his lathi to beat the deceased. 
It is urged, on his behalf, that he can only be held guilty of an 
offence under section 325 of the Indian Penal Code and our atten- 
tion is called to the decisions reported in Emperor v. Bhgla Swgh 
(1), Queen-Empress v. Duma Baidya (2) and Gfouridas Nama- 
sudra v. Emperor (3), Empress v. Dharmn Mai (4),* Dkian Singh 
Y. King- Emperor (p). In this •respect, we must point out that 
the facts and circumstances of cases vary and each case has to be 
decided in view of its actual facts. We have pointed out that the 
deceased was cruelly and mercilessly beaten by three men armed 

(1) (im) I. L. R., 29 AU., 282. (3) (1908) I. L R. , 36 Calc., 659. 

(2) (1896) I. Ii. R., 19 Mad., 483. ^4) Weekly Notes, 1887, p. 236. 

(6) (1912) 9A.L. J.,180. 
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with lathis f who eontiniied to use their weapons npra Mto after 
he had fallen to the ground The l(dhi is a lethal wea|x>n, m ima 
been held more than once by this Court. The drmimi&mm of 
the case leave no donbt in] our minds that the assailants either 
intended to cause d^th or had every reason to know that the 
probable result of their joint act would be death. It is pleaded 
that there had been no premeditation and that the attack was 
made suddenly, directly the assailants caught sight of the deceased. 
Whether there was or was not premeditation is parhap not clear, 
but there was concerted action and the attack was so fercKuons 
as to lead almost to the inference that it had been premeditated. 

In any event, we cannot hold that the a^ailants could not have 
contemplated or did not contemplate that the result of their action 
would be death or such bodily injury as is likely to cause death. 

The death was^not necessarily the r^ult of any single blow. 
It was the result of the many blows inflicted on the head. 

In this respect we would call attention to the decision in Eirig- 
Emperor y. SvHbappa Chunnappa (1). In the pr^ent case, as 
in the reported case, the attack was a single indivisible thing. 

The facts of the present case are very similar to these of 
Emperor v. EaYihai (2). The using of lethal weapons intiB 
manner in which they were used in the pr^nt c^se leaves no 
room for doubting that the assailants intended to cause such bodily 
injury as is likely to .cause death. They must, in the present case, 
have known that death would probably result, even if they had not 
fully intended to cause death, though indications of such m intmtion 
are not by any means absent. The a^ult was an act of revenge 
and carried out brutally and savagely. We have no h^talion in 
holding that Bam Newaz is guilty of murder. In regard to 
sentence, the Crown does not pre^ for the extreme penalty, He 
accused is a youth who was, no doubt, led into the matter by his 
two elder brothers, and we agree that the ends of justice will be 
met^ imposing the lesser of the two sentences allow^ by the 
allow the appeal and set €^de the si3C|uittaI Bam 
Newaz. We convict Mm of murder under s^tion 302 of the 
Irdian Penal Code and sentence Mm to transportation for life. 
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FULL BENCH. 

Be}m€ 8ir Eenry Bichards, Knight, Chief Justice, Mr. Justice Sir Pramada 
Charan Banerji afid Mr, Justice Tudball. 

NANDAN SINGH (PnAiirnFF) v. GANGA PRASAD (DBEEiTDAira) .• 

Aet f Local) No. II 0 / 1901 (Agra Tenancy Act), section S^-^Defendant in 
possession of land without consent of owner — Ejectment of defendant 
through BeVenue Court — Subsequent suit for rent-^Cause of action — Mis> 
jmnderef causes of action — Civil Procedure Code G908), order 11, rule 2. 

On a partitiiii*^ cert^ revenne paying property some land wiiicli fell to 
tlie plaintiff’s shara remained in possession of tlie def^dant, who refused to 
vacate it. The plaintiff sued tl^'defendant for ejectment in the Revenue Court. 
The defendant pleaded that he was an ex-proprietary %snan^, hut the Court 
held him to he a non- occupancy tenant and ejected him. The plaintiff then 
brought the present suit under section .34 of the Agra Tenancy Aet, 1901, for 
.rent of Ae land held hy the defendant during the period prior to his ejectment 
as land occupied hy the defendant without the plaintiff’s consent. 

Held, that the defendant, being in occupation of the land without the 
consent of the plaintiff, was liable to pay rent therefoi?, under section 34 of the 
Agra Tenancy Act, and further that the claim could he maintained notwith- 
standing that the defendant was not in possession at the date of the suit. Sheo 
Copal Pande v. Thakur Baldeo Singh (1) distinguished. 

Held further, that the suit was not barred by reason of the plaintiff having 
in his previous suit for ejectment treated the defendant as a tenant. 

Held also, that the plaintiff’s .cause of action uudor section 34 of the Agra 
Tenancy Act was no part of his cause of action to recover possession of the , 
property, and could not be joined in the previous suit, and the present suit was, 
therefore, not^J]||®ed^by the pro'nsions of | the Code of Civil Procedure, order II, 
xulili. ■ V 

^The facts of this case were as follows 

The plaintiff and the defendant were co-sharers in a villa^^^ 
Dispntes arose between them which were referred to arbitration. 
An award followed, in terms of which the property was divided. 
The property in suit fell to the share of the plaintiff, and it was 
decided that one co-sharer would have no right in the share of the 
other. , The award was made a rule of court and A decree was 
passed in* accordance therewith. The defendant continued in 
possession of the property in suit contrary to the terms of the 
decree. ^ The plaintiff Ihen brought a suit for the ejectment of 
the defendant in the Revenue CouSi under sections 58 and 63 of the 

• Secou^ Appeal No. 602 of 1912 from a decree of J, D. Johnston, Second 
Additional jrid]^ of Aligarh, dated the 14th of Pebmary, 1912, reversing a decree 

Sai^T Hmain, Aaaistant OoUeotor, Pint 01ai8» ot Aligarh, dated the 26tk 
ef April, l»il* " 

(1) (19U) 8 A.L. 
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Agm Tenancy Act. The Beyeniie Court dajreed that suit In that 
suit the defendant pleaded that he was an ex-proprietary teiiMil, 
but the court held him to be a non-occupancy tenant. The inresent 
suit was then brought by the plaintiff under section 34 of the 
Agra Tenancy Act, 1901, for reeoyery of arrears of rent for the 
period during which the defendant was in po^ession prior to 
ejectment. The court of first instance decr^ the suit, but the 
lower appellate court dismissed it on the gpound tin# the plaintiff, 
having ejected tii^ defendant as a tenant, couH not now turn 
round and sue him a person in occn^tion of the land without 
his (xmsent. The plaintiff appealed. 

Munshi Parshotam Das Tamdcm (with him Eie Hon'ble 
Dr. Bahadur Sapru), for the appellant, submitted that the" 
defendant, having held the land of the plaintiff, was bound to p&j 
rent therefor. He was, no doubt, a tresj^ser, but he could not 
be ejected as a non-occupancy tenant ; BaMi v. Wombat Bmgh (1). 
This was a suit under section 34 of the Agra Tenancy Act. Undm^ 
that section rent could be recovered from a person who 
remained in possession against the consent of the Imidlord. Beat 
is only paid by a tenant. It follows, therefore, that a person who 
remains iu possession against the consent of the kmdlord is his 
tenant. The defendant remained in pc^^ion of tiie plaintiff's 
land and must pay compensation for use and occupalaom ^ 

Mr. if. L. Agarwcda (with him Muushi Girdhari Lai Agar^ 
W(Ua), for the respondent, submitted that the defendant was iml a 
tenant, and the Revenue Court could not pass a decree for rent 
against l>im. He was only a trespasser, and a suit for his ej^iMul 
and for mesne profits should have been brought in the civil wurt. 
If a decree for rent was passed against him it would be holding a 
trespasser to be a tenant. Where no rent is fixed before ejectmmit 
it csannot te firi*d after ejectment ^ BairUa Prasad^Y, Paifima Lai 
(2), Shea Gopal Pande v, Thakur Baldeo Singh (3). In tto^firsl 
suit t he plaintiff sued the defendant ss his t enan t, and the ' 
suit under section 34 is not maintainable: That sec^on aiqfifas 
where a suit for compensation is brought against a person who is 
in possession at the date of the suit. Then again, tiie plaintiff 

(1) i A , ^ W ^ 
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should have claimed rent in the previous suit, and having failed to 
claim it the present is barred by the provisions of the Code of 
Civil Procedure, 1908, order II, rule 2, which apply to Eevenue 
Courts also (See section 193, Agra Tenancy Act). The present 
claim arises out of the same cause of action as the previous suit. 
The omission to sue for rent in the previous suit is fatal to this 
suit ; Mewa Kuar v, Banarsi Prasad (1), Lalji Mai v. Sulasi 

DeU Dial Singh y. Ajaib Singh (3), Venkoba Y. ^ubbawm 
(4), Maksvd Ali v. Nargis Dye, (5). * 

Eichaeds, C. J., and Banerji and Ttoball, JJ: — ^This appeal 
arises out of a suit instituted in the Eevenue Court to recover ja sum 
of money claimed to be payable as arrears of rent under section 34 
of the Agra Tenancy Act. The facts have been very clearly 
ascertained and are as follows. The plaintiff and the defendant 
or their predecessors in title were co-sharers. Disputes arose ' 
between them, which resulted in an arbitration award and a decree 
in accordance therewith. Under that decree the plaintiff' became 
entitled to the property in respect of which the present claim is 
made, notwithstanding that the defendant had previously been in 
possession and occupation of this particular land. Under the 
arbitration award and the decree following it the defendant 
had to give it up to the plaintiff. He did not do so* A suit for 
fes ejectment was then instituted in the Eevenue Court. In this*^ 
suit the defendant was described as a cultivator, but in the body 
of the plaint the actual facts were set out as stated above. The 
arbitration proceedings were referred to, the decree which 
followed on the award was mentioned, as also the fact that the 
defendant had insisted upon remaining in possession though many 
times asked by the plaintiff to give up possession. The defence 
was not that the defendant was a proprietor, but that he was the 
ex-proprietary , tenant and not liable to be ejected. ”^’He based his 
claim to be ex-proprietary tenant on the allegation that the land 
in dispute had been his sir before the arbitration proceedings. 
The award had already decided that the land was not his sir nor 
hia Mmdkasht, and the Eevenue Court gave a decree to eject the 
defendant, holding that^he was a non-occupancy tenant. 

. (1) (1895) I.I 1 .B., 17 All., 533. (3) (1881) I.L. E., 3 All, 643. 

(fl) (1881) Uj.E., a AU., 660. (4) (1887) I. L. E., 11 Mad., 160. 

(6) (1892) i u E., 90 Oale., 328. 
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The preseni; suit has now been institute under section 34 
of the Tenancy Act. The a>nrt of first instance M^ertain^ the 
amount which it thought fair and equitable to bep,id by the 
defendant under the circumstances. The lower appellate court 
reversed the decree of the court of first instance and dismiss«i the 
plaintiff’s suit. Hence the present appeal. 

Section 34 is as follows : — 

'"A person occupying land, without the consent of the land- 
holder, shall be liable for the rent of that land at the rate payable 
in the previous year, or, if rent was not payable in the previous 
year^ at such rate as thi court may determine to be fair and 
equitable, but he shall not he deemed to hold the land within the 
meaning of section 11 until he begins to pay rent therefpr,” 

The appellant contends that there is no doubt that the defen- 
dant was a person occupying his land without his consent and that, 
therefore, he was hound to pay compensation at a fair and equit- 
able rate which has been ascertained by the court of first instance. 
The respondent urges, on the other hand, that the plaintiff having 
sued the defendant in the Eevenue Court as a tenant, cannot now 
recover rent from him under section 34 as a j^rson (XCTpymg tiie 
land ^' without his consent.” He further contends that the plaintifl^ 
in the previous suit to recover posse^on, was bound to make the 
claim for rant under the provisions of order II, rule 2, of the 
Code of Civil Procedure, and lastly, that compensation or rent 
under section 34 can only be recover^ against the person who is 
still in occupation of the land at the time of the institution of tte 
suit. 

The wording of section 34 is (^tainly somewhat peculiar. In 
England there is a well known form of action, viz., the action for use 
and occupation. In such a case where no rent has been fixed and the 
land is occupied the permission of the owner, an action for use 

and occupation lies, and where the ownership of the plaintiff k 
proved as well as the oxupation by the defendant, prirnd Jucie it 
will be assumed that there was a contract by the defendant to i»y 
reasonable compensation for the occupation. Section 34, however, 
provides that a person who occupies the land w^itho^t 

be liable to pay rent therefor* We are bound to<^n5tinie 
te wofds ^ 
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Wc now come to the question whether the proceedings in the 
Revenue Court, which ended in the ejectment of the defendant, can 
be said to bar the present claim. We have already pointed out 
that in bringing these proceedings the plaintiff clearly and 
distinctly stated the real facts of the case and that the defendant 
was in possession against his consent. There can be little doubt 
that on the facts of the present case, as now ascertained, the most 
appropriate remedy for the plaintiff to have taken would have 
# been a suit in the civil court for recovery of possession, coupled 
with a claim for mesne profits. It is quite unnecessary for the 
purposes of the present appeal to decide whether or not, under the 
circumstances of the present case, the Revenue Court had power 
to eject the defendant. It is quite clear that unless the relation- 
ship of landlord and tenant exists, the ^Revenue Court has no 
power to eject. It is, therefore, quite possible that the decree of 
the Revenue Court was erroneous, but this is not a matter which 
we have to decide in this appeal. In our opinion, the proceedings 
which the plaintiff did take cannot be said to bar the present 
suit on the ground that he was treating the defendant as his 
tenant. He set out the actual facts as already mentioned and in 
his plaint as well as his evidence stated the fact that the defendant 
was holding in spite of him and against his will. Under the 
ciioumstances, the rulings which have been cited during the course 
of the arguments have no application. 

We now come to the third point, viz., w^hether it was incumbent 
upon the plaintiff to join in his previous suit the present claim. 
Order II, rule 2, is as follows : — 

Every suit shall include the whole of the claim which the 
plaintiff is entitled to make in respect of the cause of action, &c.** 

It is urged that part of the plaintiffs cause of action was his 
present claim under section 34 and that, therefore, he should have 
included it in his claim. 

In our opinion, the plaintiffs cause of action under section 34 
was no part of his cause of action to recover possession of the 
property, assuming the claim to be regarded as a claim for 
arrears of rent. The very words of rule 4 of the same order show 
that a claim for rent is not on the same cause of action as the 
"ekimfor possession Rule 4 ii as follows No cause of action 
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sliSill, unless 'witli the leave of the court, be joined with e siife 
for the recovery of immovable property, except (il) claims for 
mesne profits or arrears of rent in resp^t of the property claims 
or any part thereof (b) claims for damages for breach of any 
contract under which the property or any part thereof is held, 
and (c) claims in which the relief sought is based on the ga.Tne 
cause of action/^ This rule shows that, but for these exceptions, 
claims for mesne profits and for arrears of rent could not 
he, joined with a suit to recover p:®session of immovable 
property except with the leave of the Il further shows that 

claims for mesne profits and arrears of rent are regarded as 
different causes of action. The inconvenience of holding 
claims for rent under section 34 are based on the same causa of 
action as claims for ejectment is illustrated by the fact that under 
the Tenancy Act the court which hears an ejectment suit would, in 
some cases, and would not in others, be the same as the court 
which hears a suit for arrears of rent. The mart of appeal also 
in one case is not the same as in the other. We ‘may also ol^rve 
that this point was not raised cither in the court of first mstance 
or in the grounds of appeal to the lower appellate court 

As to the last point, we think it is quite clear tliafc a claim can 
be made, nouvithstandiiig that the person has ceased to be in oom- 
pation. The case of Sheo Gopal Fande v. Ihakur Baldeo Singh 
(1) has no bearing on the present case. In our opinion, the plaintiff 
was entitled to make a claim under section 34 As no rent had been 
paid in the previous j^ear, the court was bound to determine whal 
sum would be fair and equitable. We find iJmt the court of first 
instance fixed the sum at Es. 240 a year. It Imsed its dmMm 
upon a decree for profits of the very same land, between the 
parties on a former occasion. The lower appellate court did not 
decide the question. We do not think that the rent to be piid 
by the defendant could have been fixed upon any more equitable 
basis than that adopied by the court of first instance. We, there* 
fore, allow the appeal, set aside the decree of the lower Ef^Ikle 
court and restore that of the court of first iiMance*^ The appellant 
will have his costs in all courts. 


imt 

HAWMjr 

Gama 

PaASAD. 





'm 


<X)>(1SU) BA. L. j.t lOW- 


518 


the INDIAN DAW BEPOBTS, 


[VOD. XXXV. 


,1913 APPELLATE CIVIL. 

JUI^, 21 . _ * . 

^ Before Mr, Justice Sir Prcmada Charan Bafierji and Mr, Justice Byves, 
HARIBANS RAI and othebs (JUDGBMBfT-DEBTOES) V, 8RI NIWAS NAIK 
(Dbobbb-holdeb.)*^ 

Civil Procedure Code (1908), order XXXIY, rule li----Executwn of decree^ 
Usufructuary moHgage^Suit for possession of mortgaged property^JDecree 
for possession and wsts — Execution for costs hi^ attachment of part of mort- 
gaged property. 

Certain usufructuary mortgagees suing for possession of the mortgaged 
property, which had not been delivered to them, obtained a decree for possession 
and for costs. In execution of their decree for costs the mortgagees applied for 
attachment of part of the mortgaged property. Held that this application was 
not barred by the provisions of order XXXIV, rule 14, of the Code of Civil 
Procedure, 1908. Khiarajmal v. Dahh (1) distinguished. Muhammad Abdul 
* Bashid Khan v. Dilsukh Bai (2) referred to. 

The facts of this case were as follows : — 

The appellants and their predece ssors in title executed a 
usufructuary mortgage in favour of one Subba Rai on the 3rd of 
October, 1887. The mortgage was assigned to Sri Niwas Rai 
Kalia and others, the respondents. Part of thejproperty mortgaged 
was in the possession of prior mortgagees and tha mortgagors also 
held mortgagee rights in other property which they included in 
the mortgage. In regard to those two descripticgi^ of property, 
it was provided in the mortgage that the mortgagors would redeem 
the prior mortgage and foreclose the mortgage held by them and 
then deliver possession to their mortgagee, Subba Rai The 
mortgagors complied with the terms of the mortgage so far that 
they redeemed the prior mortgage and foreclosed the mortgage 
held by them, but they did not deliver possession to the mortgagee. 
Thereupon the assignees of the mortgagee brought a suit for 
possession and obtained a decree, which Awarded them costs. In 
execution of this decree for costs, they applied for attachment 
of the mortgaged property, that is, of the equity of redemption 
of the mortgagors in respect of the said property. The appellants 
objected to the attachment on the ground that it would contravene 
the provisions of order XXXIV, rule 14, of the Code of Civil 
Procedure, and that as the mortgagees are in possession under the 

. • Eirst Appeal No. 207 dE 1912 from a decree of Ali Ausat, officiating Subor- 
dinafe Judge of Gbazipur, dated the 14tli of June, 1912. 

- (1) (1904) I L, R., 32 Oalo., 296, (2) (1905) I. L. E.. 27 All., 6l7, 
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mortgage, they were not entitled to bring to sale the morl^gcra* 
rights. This objection was overmled by the court below, and the 
mortgagors therenpon appealed to the High Court. 

Mr. Muharrm/xd Ishaq JSJmn, for the appellants. 

Babn Sital Prasad Ghosh (with him Babn Jogmdro Nath 
Cha'iidhri), for the respondents. 

Baker ji, and Btves JJ.: — The facts of this case are th^ : — 
The appellants and their predecessors in title esecnted a usufruc- 
tuary mortgage in favour of one Subba Eai on the 3rd of CXjtober, 
1887. The mortgage was ai^igned to Sri Ifiwas Eai Kulm and 
others, the respondent. Part of the property mortgage was in 
the possession of prior mortgagees and the mortgagors also held 
mortgagee rights in other property which they included in the 
mortgage. In regard fx) these two d^riptions of property, it 
was provided in the mortgage that the mortgagors would redeem 
the prior mortgage and foreclose the mortgage held by them and 
then deliver possession to their mortgagee, Subba Eai The mort- 
gagors complied with the terms of the mortgage so fmr that they 
redeemed the prior mortgage and foreclcsed the mortgages held 
by them, but thej did not deliver pc^^ion to the rwrtgagee. 
Thereupon the assignees of the mortgagee brought a suit for p<B- 
session and obtained a decree, which awarded them ecBte. In 
execution of the decree for costs, they have applied for attachment 
of the mortgaged property, that is, of the equity of redemj^on 
of the mortgagors in respect of the said properly. The appellants 
objected to the attaohmmt on the ground that it would contravene 
the provisions of order XXXIV, rule 14, of the Code of Civil 
Procedure, and that as the mortgagee are in pm^ion under 
the mortgage, they are not entitled to bring to sale the mortgagors' 
rights. This objection having been overruled by the court below, 
this appeal has been preferred, and the ^me plea has been reite- 
rated in the appeal. In our opinion, the decision of the court 
below is right. Rule 14 of order XXXIY of the C^e of GtE 
Procedure proyides that “ where a mortgagee has obtained a decree 
for the payment of money in satisfaction of a daim arising under 
the mortgage, he shall not be entitled to bring themortgag^ 
property to sale otheiwise tham by instatnling a snit for sale in^ 
enforcement of the mortgage.” The i 3 nesti<w is whether the 
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decree in this case is a decree for the repayment of money in 
satisfaction of a claim arising under the mortgage.” While |t is 
contended on behalf of the appellant that as the decree for costs 
was passed in a suit brought in connection with the mortgage, and 
is, therefore, a decree in respect of a claim arising under, the 
mortgage, it is urged,, on the other hand, that the claim which 
the decree-holder seeks to satisfy is not a claim arising under the 
mortgage, but a claim arising under a decree passed for costs. 
In our opinion, this latter contention is correct. Rule 14 seems 
to us to provide for cases in which the decree-holder seeks to 
satisfy a claim which he could enforce by virtue of his mortgage, 
This rule, in our opinion, gives effect to the principle of equity 
referred to by their Lordships of the Privy Council in JSJiiaraj- 
mal V. Ddbim (1) in the following terms Their Lordships throw 
no doubt on the principle, which has been acted on in many cases 
in India, that the mortgagee cannot, by obtaining a money decree 
for the mortgage-debt, and taking the equity of redemption in 
execution, relieve himself of his obligations as mortgagee, or 
deprive the mortgagor of his rights to redeem on accounts taken, 
and with the other safeguards usual in a. suit on the mortgage.” 
In the present case the suit which the decree-holders brought was 
no doubt a suit relating to the mortgage^, but the costs awarded 
were costs which could only be realized ^by virtu% of the^v deoree 
made by the court and the claim for the cogtsu%^i^^|^^^j^ which 
arose under the mortgage. The case is in some respects similar to 
that of Muhammad Abdul Rashid Khan v. Dilsuhh Rai(2), The 
learned counsel for the appellants also urged that under the terms 
of the mortgage ^deed the costs in question might, be regarded as 
part of the mortgage money. We have considered the terms of the 
mortgage, and it is clear that the costs referred.to in that document 
are costs relating td the redemption of prior mortgages or to the 
obtaining of mutation We^ect of ^e mortgaged pro- 
perty which the pprtgagees as' against^ third parties 

or in making applications th^msel'^s for entry of their names. 
This docuipent does not ^^contpigplate costs of the description of 
costs now sought ti^fe^^hu^ff^^Ihe <^ts incurred by a mortgagee ■■ 

(1) tiood) IL. B., 32 Oa^^96 (1905) I. B. B., 27 AU., 517. 

82L A., 23. ' ^ ^ ^ 
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which might b© d^ni6d, to bo a part of the mortgage moiiey 
are the costs referr^ed to in rule 10 of order XXXIY, i.e., the ooBta 
of a suit for a decree for foreclcsure, or sale or redemption. The 
costs awarded in the present case are not coste of this description, 
and therefore they could not be deemed to be a part of the mort- 
gage money which the mortgagees were entitM to realize from 
the mortgaged property. 

Whether the mortgagees should be permitted to bid for and 
purchase at the sale to be held in execution of their decree, is a 
matter which the court executing the decmee slmuld consider in 
the event of the mortgagee appl}ring|for leave to bid, but in our 
opinion, their prayer for sale of the mortgagor’s righte in the 
mortgaged property has been rightly allowed, and this app^l 
must fail. We according dismiss it with cosIb. 

Appeal dismisB^, 


Before Mrf Jmtice TudboAl afA Mr, Jmtke 
TJDIT TIWARI (PiAiHOTJ') V. BIHABI PAHBI (ItoinsroAST)* 

Act (Local) No, II of 1901 (Agra Temncp Aci), smUon afid Brnmue^ 

Courts-^urisdiction-’AppecU — Question of pwpridarp fight. 

The plaintifi sued in the Bevenne CJourt to eject the defendant ailing that 
the land in suil Was^his ooeii|>incy holding and that the defendant wm his 
sub-tenant. '’ The defendant pleaded that he was a co-sharar in the Tillage 
and that ;the land^^^ in suit was his khiid-hasM. BeM that no qu^tion d 
pri^riefery title the pleadings^ and that no appeal, therefore, lay 

to theDist 3 ^^^^,|com the'order of the Assistant OoBector who had daddad 
the case Dal Ghand v. Shavda (1) dissenM frcm. 

The facte idfcfcfe Me Tere as follows : — 

The plaintiff alleged that he was oocnpancy tenant of a eeiiain 
plot and that the defendanl; had taken that plot, for purposes of 
cnltiration, as tab-tenant from him. It was admitted by the 
plaintiff that the defendant was the proprietor of practically the 
whole village. The' plaintiff biongbt this suit for ejectment in 
the Revenue Court.'" The dtfendant pleaded that he did ant 
take the land as"* sub-tefiai^ |ftaintiff, but that iis'ite"’ 

cultivating it 'as a proprie®i^-1^ MtwJ-fe**®.' The Ifflistant 

«&oond AppealHo. 105 of l9iflrosnaieeJ»^B. B. P, AMiticmal 

Judge of Gorakhpur, dated the 20th of^tember, 191^ rsfersing a toiw ci 
Kamia Pra^d, Assistant CWleci#, 1^ datrf %¥ii d 

June, 19m • . 
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Collector held that the defendant, though a proprietor, had taken 
the land from the plaintiff as sub-tenant and decreed the claim. 
On the defendant’s appeal to the District Judge the lower 
appellate court, without deciding the preliminary objection raised 
by the plaintiff that no appeal lay to that court, reversed the 
decree, holding that the defendant Jiad not taken the land under 
a contract from the plaintiff, but that he had forcibly ejected the 
plaintiflE several years ago and that the plaintiff’s occupancy right 
was extinguished. The plaintiff appealed to the High Court. 

The appeal first came before Tudball, J., who referred the case 
to a Bench of two Judges. 

The case coining on before a Division Bench. 

Babu Piari Lai Bamrji, for the appellant : — 

The learned Judge has erred in deciding the appeal before him, 
without deciding the plaintiff’s preliminary objection that no 
appeal lay. An appeal would lie to him, if a question of pro- 
prietary title was in issue before the court of first instance and 
before him. In this case, no question of proprietary title was 
ever in issue. The plaintiff claimed no proprietary title himself 
nor ever denied the defendant’s proprietary title. jThe plaintiff 
alleged a specific contract of tenancy and^ that was the only 
question that arose in the case. If the .tenancy was proved, the 
plaintiff would succeed. If the tenancy was not proved, the defen- 
dant’s possession would prevail. The defendant was admittedly 
in possession and his allegation that he was in possession as pro- 
prietor was a mere surplusage. It practically amounted simply to a 
denial of the alleged tenancy and thus the only question in issue was 
whether the alleged contract of tenancy was proved. No appeal, 
therefore, lay to the District Judge. The case of Dal Ghand v. 
Shamla (1) was wrongly decided and should not have been followed. 

• Pandit Ladli Prasad Zutshi (with him Pandit Mohan Lai 
for the respondent : — _ ; 

The case reported in 2 A. L. J., 176, is exactly in point and 
is a Division Bench ruling. The defendant, by pleading that he 
was in possession as proprietor, did raise a question of proprietary 
title which fhe Assistsmt Collector could have referred to a Civil 
, Court "for deci ion under the , provisions of section 199 of the 
(1) (1906)' 2 A. L. J., 176. • - ^ 
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Tenancy Act;. If the defendant was directed to bring a suit 
in the Civil Court for declaration of his proprietary right, he 
could not have been met by the plaintiff with an allegation that 
there was no need for such a declaration aa his proprieiary right 
was not denied. Possession, as proprietor, was denioi and that 
raised a question of proprietary titli 

Babu Piari Lai Banerj% not heard in reply. 

Tudball and PiGKK)TT, JJ.: — This is a second appeal by the 
plaintiff, whose suit for recovery of possesion was decreed by an 
Assistant Collector of the Gorakhpur district^ but h^ teen 
dismissed by the District Judge of Gorakhpur on appeaL The 
question is whether an appeal lay, under the circumstance, to tiie 
court of the District Judga The plaintiff alleged that the land 
in suit was his occupancy holding and that he had sub-let it to the 
defendant, whom he now desires to eject by a suit under the pro- 
visions of the Agra Tenancy Act for that purpose. The defendant 
replied that he was a co-sharer in the mahal and held the land in 
suit as his kh'wd-haaM. We cannot see that the defendant’s title 
as proprietor was ever denied by the plaintiff Certainly the latter 
never claimed tp be himself the proprietor of the land in dispute 
or to have any right in the same, other than the right of an 
occupancy tenant. Under the circumstance it appears to us 
imposdbteto say that a qnetion of proprietary title was rais^ 
by the pleadings. We have been referred in argument to tte 
provisions of section 199 of the Tenancy Act, According to that 
section where, in a suit like the pre^t, a question of proprietary 
title is raised by the defendant, the Revenue Court may either 
determine the question of title itself or require the defendant to 
institute a suit in the Civil Court for the determination of the 
same. If the Assistant Collector had begun by holding that the 
present was a case to which the provisions of section 199 aforesaid 
applied, and had required the defendant to institute a suit in ffie 
Civil Court, that suit would have been one for a declaration that 
the defendant was the proprietor, or one of the proprietor, of the 
land m suit, in the sense of being a co-sharer in the m^l to which 
this land appertains. Such a suit, so far as we can gather, would 
have been met by the present plaintiff with a plea that he b5v^ 
had deni^ or was dispo^. to deny, the drfendant’s proprietary 
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title. There is a ruling of this Oourfc which is in favour of the 
respondent in this case, namely, DoZ ChaTid v. Shamlco (1). With 
all respect to the learned Judges who decided that case, it seems to 
us that they failed to distinguish between the case of pleadings by 
which a question of proprietary title is raised and that of pleadings 
which merely raise a question "as to the nature of the defendant's 
possession. In the present case, what the plaintiff had to prove 
in order to succeed was that he, as occupancy tenant, let the laud 
in suit to the defendant, and even though the latter be a co-sharer 
in the mahal to which the land appertains or even the sole pro- 
prietor of that mahal, there would be nothing illegal in such a 
contract of tenancy as was alleged by the plaintiff. The point 
thus raised was one the decision of which is within the province 
of the Revenue Court, and, as we are unable to hold that any 
question of proprietary title was raised before the Assistant Col- 
lector, was determined by that court or was in issue before the 
District Judge, we must hold that no appeal lay in this case to the 
latter court. We, therefore, accept this appeal, set aside the order 
and decree of the lower appellate court and direct the District 
Judge of Gorakhpur in lieu thereof, to return the petition of 
appeal presented to his court for presentation to « the proper court. 
The appellant will get his costs in this Court and in the lower 
appellate court. 

Appeal allowed. 


Before Mr, Justice Tudhall and Mr. Justice Piggott. 

MUMTAZ AHMAD and anotkbe (JuDOEMENr-DEBTOEs) V , SKI BAM (Deceee- 
hoddbb) and BHAWANI SINGtH and ornBES (Judgement-debtoes.)* 

'Act ^ 0 . XVI of 1908 {Indian Eegistration Act), sections 17 (6), 49 — Document com- 
p ulsorily registraile— Assignment of decree for sale of immovab le jgroperty. 

Held that a deed of assignment of a final decree for the sale of ^mortgaged pro- 
perty under order XXXIV, rule 5, of the Code of Civil Procedure, 1908, is not a 
document which is compulsorily registrable under the provisions of section 17(5) of 
the Indiau Eegistration Act, 1908. Narayan y. Trimbah SadasMv (%) and 
Mutsaddi Dal v. Muhammad Hanif (3) distinguished. Abdul Majid v. Muham- 
Triad Pai 2 ullah (^ and Baij Hath Lohea y. Binoyendra Hath Palit (6) followed. 

^Second Appeal No. 386 of 1913 from a decree of Muhammad Shafi, Addi- 
tional Judge of Meerut, dated the 6th of February 1913, confirming a decree of 
Muhammad Husain, Additional Subordinate Judge of Meerut, dated the 29th 
of August, 1912. 

^ (1) (1905) 2 A. D. J., 176. (3) (1912) 10 A. L. J., 167. 

(2) (1876) I. L. E., 1 Bom., 267. (4) (189o) I. Xi. B., 13 All, 89. 

(5) (ISOl) 6 0. W. N., 5. 
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The facts of this case were as follows : — 

On the 22nd of June, 1910, Bhawani Singh obtained a d^r^ 
against Mumtaz Ahmad and others for recovery, by sale of the 
mortgaged property, of Rs. 2,291-8-0, the amount due on the 
mortgage. On the 21st of October, 1911, he sold the decree to Sri 
Earn by an unregistered deed, for Rs. 1,500. Sri Ram applied for 
substitution of his name in place of the decree-holders, and without 
any objection on the part of the judgementKiebtors, his name was 
brought on the record under order XXI, rule 16. The assignee 
applied on the 15th of May, 1912, for execution of the decree trans- 
ferred to him. The judgement-debtors objected on the ground that 
the sale-deed, being unregistered, was inoperative and the assignee 
could not execute the decree. The first court overruled the object- 
ion and held that the transfer of a mortgage decree need not he 
registered. On appeal, the District Judge confirmed the order of 
the first court. The judgement-debtors appeal^ to the High Court. 

Maulvi Blmfi-'wz^amaThy for the api)ellanfe 

The deed of assignment under which the decree was transferred 
from the original decree-holders to the pr^nt r^pondents was 
one which conveyed certain interests in immovable property, for 
it gave to the vendee the right to get the property sold through 
the intervention of the court. This right is certainly an interest 
in immovable property writbin the meaning of section 17, clause f 
of the Registration Act, and, as such, the registration of the sale- 
deed was compulsory under the provitions of that section. He 
relied on Oopal Naraya/fi v. TrirrAoJc (1), Midsaddi Lai 

V. Mvhimmad Eamf{2), Abdvl Majid v. M^ammad FavmMak 
(3), Ram Batan OhaTcerirntty v. Jogesh Gha'n^a BliaMaehirya{^% 
Ramasami Pattar v. Ohinnan Asari (5). 

Mr. EihaZ Ohand for the respondenfe, wm not called upon. 

Txjdball and Piggott JJ. : — This api^l aris^ out of execu- 
tion proceedings. A final decree for sale was obtained undmr 
order XXXIY, rule 5, of the Code of Civil Proc^ure, in r^pect 
of certain property. The decree-holder assigned all his rights and 
interests nnder the decree to the pre^nt r^pondent by an un- 
registered deed. The assignee applied to be brought on the record 

(1) (1876) L Ii. B., 1 Bom^ 26T. (8) (1890) L L. E., 13 AH, 

(2) (1912) 10 A. D J., 167. , (4) (1900) 12 C. W. N., 625. 

(5) (1901) I Ii. IK 4^. 
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in place of the decree-holder. Notice was issued to the judgement- 
debtors. After several attempts to serve them personally had 
failed, substituted service was allowed and an order under order. 
XXI, rule 16, was passed in favour of the assignee. The assignee 
then applied for execution of the decree. Thereupon the judge- 
ment-debtors raised an objection that the deed of sale being 
unregistered, the assi^ee had no title and therefore could not 
execute the decree. Th#courts below, relying on the decisions in 
Abdul Majid v. Muhammad Faizullah (1) and in Baij Nath 
Lohea v, Binoyendra Nath Palit (2) dismissed the objections. 
Hence the present, appeal. On behalf of the appellants it is urged 
that the deed in question transferred to the assignee an interest in 
immovable property and therefore in view of section 17 (h) and 
section 49, clause (aj^oi the Kegistration Act, the assignee has no 
interest. Reliance was placed on Gopal Narayan v. Trimbah 
Sadashiv (3) and Mutsaddi Lai v. Muhammad Hanif (4). 
Of these two, the former decision was passed in 1876 and the 
judgement gives no reason for the decision. In regard to the 
latter, it is not in point at all. That case related to the transfer 
of the rights of the mortgagees under the mortgage-deed by 
means of an unregistered document. In our opinion, this appeal 
must fail. In the iSrst place, the proper occasion for the appellants 
to take this objection was on the application of the assignee for 
an order undef order XXI, rule 16. In the next place, in view of 
the decisions in I. L. E., 13 AIL, p. 89, 1. L. R., 23 Calc., p. 450 and 
6 C. W. N., p, 5, it seems to us that there is no force in this 
appeal. The latter case is on all fours with the case now before 
us. A decree not being immovable property, it has been held in 
the Calcutta cases noted above that the transfer of a decree does 
not operate to create an interest in immovable property and the 
deed of transfer is, therefore, not compulsorily registrable. In 
our opinion, the appeal must fail, and we dismiss it with costs. 

Appeal dismissed. 

(1) (1890) I. L. B., 13 AU., 89. (3) (1876) I L. B., 1 Bom., 267. 

(2) (1901) 6 0. W. N., 6. (4) (1912) 10 A. L. J., 167. 
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r Before Mr. Jusiioe Byrns and Mr, Jmiiee FiggotL 
PEMA (Defendabt) V, JAS EXJHWAR (FiAisrim)* 

Act (Local) No, III of 1901 (United Provinces Land Bmenm Act)^ sicflwM lOf 
and lll^FartUion’--Jmnt Hindu family — ES^u for 

tion hy widow in 'possession in lieu of maintenance m&rely, though rmn^dedt 
mloitii Qdiust, as a co^sharer, . 

Held that tiie widow of a member of a joint Hindu iEamily wbo is in pos^h 
sion of a portion of the family property under a family arran^ment, in lieu of 
maintenanoe merely, is not a co-sbarer and cann# in virtue of sueb pc»TOs|ffl| 
enforce a claim for partition of tbe share of wbicrf she is so in possessicm, even 
tbougliber name may be imorded solc^ii causds^a oo^harer, HaHashi Euar rm 
Badri Frasad (1), BTwop Skigh v. Flwol Emer (2) and Eumr v. 

Chain Suhh (3) followed. Bhupal Singh v. Mohan Singh (4) referred to* 
Eahib^uUah v.Musammat Eushimha [6] distinguisbed.'^ 

The facts of the case -were as follows 

Mohan Singh, the ancestor of the parties, was the owner of the 
property in dispute. He died about thirty or thirty-five years ago. 
He had three sons, Prem Singh, Gaila Singh and Pema. Pram 
Singh died during the life-time of Mohan Singh, leaving him survi- 
ving bis widow, the plaintifif; Gaila Singh died shortly after Mohan 
Singh's death. On the death of Mohan Singh, his property was 
recorded in the khewat in the names of the aforesaid Gaila, Mnsmi- 
mat JasKnnwar the plaintifif, and Pema the objector. On the 
strength of the entry of her name in the khewat, the plaintifif appli- 
ed to the Eevenne Court for imperfect partition of her share. 
Pema and the sons and representatives of Gaila, the deceased 
brother, objected, saying that the name of the plaintifi[‘ was enter^ 
by way of consolation, that she was allowed to realise the rente and 
profits of the particular share in lien of mamtenance allowance, and 
that she conld not have the share partitioned. The Kevenne Court 
disallowed the objections of the defendante, bnt held that the pro- 
perty in dispute was given to the plaintifif for her support. Ck 
appeal, the District Judge confirmed the decree of the Eevenne 
Court on the ground that the plaintifif, being a rasorfed co-sharer, 

• Second Appeal No. 164 of 1913, from a decree of 3^ JDisfcici 

Judge of Meerut, dated tbe 4tb ,.of Ctetober, 1912, <£ 

■Mubammad' G-bafur Eban, Assistant ^Collector, Ki»i Ctes, of dated tbfi 

30tb of July, 1912. 

(1) S. A, No. 344 of 1913, decided (3) (1881) I. h, R., 3 All, 400. 

17th July, 1913. * 

(2) (1867) N, W. H. a Hep., 368. (4) (1897) I. 19 AE, 324 

^ (6)|{120Q 3 4, Jto 48L 
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could claim partition. But ho also canio to the conclusion that the 
plaintiff was all o'Wed her husband’s share, on the death of Mohan 
Singh, in lieu of maintenance and by "way of consolation. The 
defendant appealed to the High Court. 

Babu 8arat Ohandra Ghaudhri (for Dr. Scotiah Chandra 
Banerj^, for the appellant 

The finding of the lower appellate court is that the respondent 
is^n possession in lieu of maintenance and by way of consolation. 
It is submitted that such possession is not enough to entitle her to 
claim partition under section 107 of the Land Eevenue Act. She 
must not only be ^ recorded,’ but she must be a co-sharer. By the 
term* co-sharer ’ the Legislature intends a ‘ person ’ who has 
absolute control over the share in his or her possession. The 
respondent in this case is in possession on sufferance, the true 
owner being the appellant. She is not a co-sharer ; Bhoop Singh v. 
Phool Kower (1). The applicant’s position differs from that of 
a Hindu widow in possession of her husband’s separate share. 
Such a widow can claim partition because she represents the estate 
fully and whatever may be the effect of an alienation made by her 
after her death, there is none to dispute it as long as she is alive. 

[Munshi Parmeshwar Dayal for the respondent, referred to 
Jhmna Kuar Y. Chain S'udch (2).] 

It is also true that the applicant could maintain a suit for the 
profits of the share recorded in her name, but that is because of the 
presumption, which is irrebuttable, created by the provisions 
of section 201 of the Tenancy Act. No such presumption can be 
imported into the Land Revenue Act. In fact under section 111, 
the courts are not precluded from inquiring into the question of 
proprietary title. If she has difficulty in collecting the profits, 
she may resort to the Civil Court and get her maintenance allow- 
ance fixed and declared a charge upon the estate. But she cannot 
by her act bring about a change in the character, of the family 
property. An application for partition under the Land Eevenue 
Act, when objected to, becomes a suit in the Civil Court, aud it has 
been held that a widow in possession in lieu of maintenance cannot 
sue for partition; Kathaperumal y» Venkahai (S), Sundar v 
jPar6a^i(4), 

(1) (1867) 0. Rep., 868.1(3) (1880) I. L. R., 2 Mad.,;i94. 

(2) (1881) I. L. R„ a All, .400, (4) (1889) L h. R,, 12 AU.,^61, 
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■ In one case also the Privy Council allowed widows, who were 
jointly in possession, to enter into a partition, but that case web - 
decided upon the principle of the well-known case of Asher v. ». 
Whitlock, (1) that possessory title was good as against the wkjle 
world except the true owner. Here the true owner has appeared 
to oppose the application, and as against him the prayer for jKffti- ' 
tion cannot he allowed. There are a series of rulings which go to 
show that a Hind u widow in the position of the respondent is not a 
co-shaier so as to put forward a%laim for pre-emption ; Bhupal 
Singh v. Mohan Singh (2), Phofi Bam v. Evhmn Euar (3), 

It is therefore submitted that the respondent is out of court. 

Munshi Parmeshwar Dayal (for the Hon’ble Dr. Tej Bahadur 
Sapru), for the respondent : — 

question which has to be decided in this case is whether a 
Hin du widow who is placed in possession of her husband’s share, 
in lieu of maintenance, is entitled to claim partition under the I^d 
Kevenue Act. A partition under that Act is different in effect 
from a partition by a Civil Court of joint property, under the 
Hindu Law. The former does not nec^arily break the joint 
charEWster of the family, whereas the only object of the latter is the 
separation of the fai^y property and dissolution of the joint 
family. The members of the family would be as much entitled to 
the profits after a Eevenue Court partition as they were before the 
partition. The only requisite under section IW of Land 
Kevenue Act is that the person applying for partition must be a 
recorded co^harer. The widow in the present case having been 
recorded as a co-sharer was entitled to cimm partition. Her 
position, although she was in possession in Ueu of maintenmice, is 
analogous to that of a Hindu widow inheriting her husband’s 
property und« the Hkdo Uw. The tjdy differeoee i. 
the former gete the property bynrtMot totoe paotw 
tMfflly errangement. whoreae the latter gets the pMperty by 
ofipLitao,;. In both oaeee the mlereet irh^ 71-,“,^ 

^dotr it for her life. She eaonot be ooeted d|nmg h» 

noreanshebecompeUedtoaoceptmaiiiteiiance iiiany other fo^ 

already in poseession of her hneband'e store mh» 

her maintenaneel ' . 


1918 


Pema 

V. 

JAS KuirWAB. 
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Hindu Law, 7th Edition, paragraphs 395, 396 and 397, The 
law applicable to a Hindu widow entitling her to claim parti- 
tion under the Revenue Law, would be quite applicable to a 
case like the present. This case approaches very nearly the 
case reported in I. L. R., 3 All, 400, which was a case of a 
Hindu widow claiming partition under the Revenue Act, The case 
of Bhoop Singh v. Bhool Rower (1) relied on by the other side, 
is not to the point, inasmuch as the facts of the case, as set forth in 
the judgement, do not disclose whether the woman claiming parti- 
tion in that case, was a “ recorded co-sharer '' Moreover the law 
applicable to partition there was materially different from the 
present law. In Act XIX qf 1863, section 3, the words used were 
recorded proprietor,’' and not ‘‘recorded co-sharer.” The latter 
terms were brought in for the first time in Act XIX oM873. 
A proprietor may be a co-sharer but all co-sharers are not proprie- 
tors. Besides, a Hindu widow who is in possession of property in 
lieu of maintenance, holds a charge over the property in her 
possession, and the charge will hold good for her life-time ; Mayne’s 
Hindu Law, 7th Edition, paragraph 460. In this aspect the 
present case is governed by the case of Habibullah v. Mnsam* 
mat Kushimba (2). 

Babu Sarat Ghandar Ohaudhriim reply : — 

The case of SabibuUah v. Musammat Kushimba was one of a 
Muhammadan widow in possession of her husband’s property in 
lieu of her dower. Her right was a much higher right than that 
of a Hindu widow in possession of property in lieu of maintenance. 
Moreover in Act XIX of 1863, section 3, the word ‘proprietor’ was 
used where the word ‘co-sharer’ now. occurs, and, there being no^ 
substantial change in the law on that point, it may be taken that 
the word ‘proprietor’ was used synonymously with the word 
co-sharer,” 

Ryves and Piggott, JJ The facts out of which this appeal 
arises are as follows ; — Mohan Singh was the owner of some zamin- 
dari property. He had three sons, Prem Singh, Qaila and Pema, 
Prem Singh died in the life-time of his father, leaving surviving 
him % widow, Musammat Jas Kunwar (plaintiff respondent). 
After the death of Mohan Singh, his property was recorded in the 
(1) (1867) N.-W.P., H. 0. Rep., 36a (2) (1906) 3 A. L. J., 481. 
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names of Qaila, Musammat Jas Ktmwar and Pema. Suteeqaently im 
Gaila died and the names of his •vndow and sons were recorded in Pma 
the khewat instead of his own name. On the pth of November, 

1911, Musammat Jas Kunwar instituted a suit in the Eevenue 
Court for imperfect partition in respect of a one-third share of the 
property which had originally belonged to Mohan Singh, stating m 
her plaint that she was “ the owner, zamindar and co-sharer of 
one-third out of one-fourth share in the holdings bearing khewat 
Nos. 22, 23 and 33 in mauza Nehru, ” and was in po^ession there- 
of The reason for seeking partition, she allied, was because 
there were constant disputes between the parties owing to the 
property being joint. Pema, defendant appellant, objected under 
g tion 111 of the Eevenue Act, on the'ground that Musammat Saa 

Eunwax’s name had been entered in the Eevenue papers merely 

for her consolation, and that she was notin possessionasa c(wharer, 

but had been receiving maintenance only, and that was all that she 
was entitled to, , 1 . 4 . 1 , 

The first court framed, among others, two issues, as to the en^ 

of Musammat Jas Kunwar’s name in the khewat and as to her 
possession. That court decided both these issues m the ptotif^ 

Lour and disaUowedPema’s objection. On appeal the learned 

District Judge found as follows ^ 

« It appears that Musammat Jas Kunwar has been m p^^ 

Inn of to husband’s share, and I find accordmgly. ^ her 

S: rU Lll He 

the khewat as such, do^ no ^ ^ ^ ^ 

that she has not even the ^ busband died in the ■ ^ 

ession of her deceased husband s s . entitled to, 

life-time of her father-in-law. the utmost that die w 
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1913 maintenance, and the findings of the court below amount to 

— — - nothing more than this, that the family, instead of paying her a 

V, certain sum annually, put her in possession of a share of the family 
jasKtjhwab. lieu of maintenance. 

No doubt her brothers-in-law, the real co-sharers of the proper- 
ty, might have agreed to give her an absolute title to the share 
which would have belonged to her husband, if he had been living, 
or any other share, but the finding of the lower appellate court that 
she has not an absolute ownership, shows that this was not done. 

In our opinion, this contention is .correct. Under section 107 
of the He venue Act, a recorded co- sharer of a mahal may apply 
for partition to the Eevenue court. On such application being 
properly made, the Collector is required to issue a proclamation 
calling on the other recorded^ co-sharers in the mahal to appear 
and state their objection, if any, to the partition. If objection is 
made by a recorded co-sharer the court may, under section 111, if 
the objection involves a question of proprietary title which has 
not already been determined by a court of competent jurisdiction, 
inquire into the merits of the objection. This shows that the mere 
fact that the applicant for partition is recorded as a co-sharer, and 
has been in possession of his share, does not entitle him to obtam 
partition. If a person, although recorded as a co-sharer and in 
possession, is proved not to be in fact a co-sharer, the court cannot 
mate a partition in his favour. This view was adopted as 
long ago as 1867 in ^the case of Bhoop Singh v. Phool Kower 
(1). There it was held that the proprietary right to a share in an 
undivided estate, which includes and carries with it a right to claim 
and enforce a partition of that share, must be a right of absolute 
and unlimited nature, and does not belong to a Hindu widow who 
has been placed in possession of her deceased husband's share for 
her maintenance. Consequently where the widow is not an 
absolute proprietor, but simply an assignee of the profits for her 
maintenance, she cannot claim partition of the shareso assigned. 

Act No. XIX of 1863 was in force when that case was decided. 
We have examined its provisions and find that they are substanti- 
ally the same as in the present Revenue Act ; only there the term 
" y proprietor " is used instead of “ co-sharer, " But in our opinionf 
Cl) (1867 H. 0. B., p. 868, 
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more especially having regard to section 111 of the presail Ac^ 
we think the two words are synonymous. That decision was mih 
sidered in JhwMia Kuar v. Ohai^n where it was affirm^, 

although a distinction was drawn between a widow who wasi»t an 
absolute proprietor but simply an assignee of the profits for her 
maintenance, and a childless Hindu widow who had succeeded to 
her deceased husband’s share in a mahal, such share having been 
his separate property, and was recorded as a co-sharer in the mahal. 

On behalf of the respondent, we were pressed with the decision 
in Habihulla v. Mmammat Kushimha (2), That <mse, in our 
opinion, has no application here. There a Muhammadan widow in 
possession of her deceased husband’s^property in lieu of her dower, 
and who was recorded as a. co-sharer,, sought partition. An objec* 
tion was raised by one Habihulla, who was not himself a recorded 
co-sharer, on the ground that the widow’s possesion Was analogous 
to that of a mortgagee, and that &erefore under the proviso to 
section 107 she was not entitled to ;^rtition. On appeal this Court 
only decided two points ; and that case is therefore only an autho- 
rity for what it actually decided. It held (1) that Habihulla not 
being a recorded co-sharer, could not raise objections nnder s^ion 
111, and (2) that the widow wa^ not a mort^gee within the lean- 
ing of section 107. The very point we have to decide has come 
up for determination before another Bench of this Court suKie 
arguments before us were concluded in Musaw/mai Ka^dadii 
KwMJoar v. Badri Prasad [S. A. ‘ No. 344 of 1913, d^ided 
on the l7th of July, 1913, by the learned Chief Justice and 
Banerji, J.]. The facts of that case are on all fours with the case 
before us and we are fortified in our opinion by that decision. 

In Bhupal Si^tigh v. MoJian Singh (3) this Court, relying on 
tvro previous decisions of Bam y, Bukmin Kuar {A) and 

Imawrud-din v. Surjaiti (5), has held that a Hindu widow m 
possession in lieu of maintenance, and recorded as a co-sharer, 
was not entitled fco sue for pre-emption as a ‘^co-sharer in toe mahal. 

The result is we allow the appeal, and, setting ^ide the d^rees 
of the courts below, dismiss the plaintiff’s suit with costs in all 


'uii 

Rmia. 


courts. 


Appeal allowed* 


(1) (1881) I. li. B., 8 All., 400. (3) (1^) L L. B., 19 AH, ^ 

(2) (1906) 3 A. L. J., 484. (4) Weekty Note^ 1^, pb 84 

(5) Weekly Kote^ 18^ p, 85. 
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Before Sir Bmry BkharOs, KfAght, Chief Justice, and Mr. Justice FiggotL 
BALWANT SINGH AOT astothbb (PiAHrawFa) v. QATAH SINGH ahd 
OTHEES (Defendants).’* 

Mortgage-^Ifhterest--Gonstruction of drOoument-^Mortffage by conditional mh 
with no provision /or post diem Post diem interest not allowed, 

A mortgage ezeotlted in 1869 provided for the payment of ihe sum of Bs. SOD 
witB interest at Es. 1-8 per cent, per mensem in one lump sum upon a certain 
specified date four years from tlie date of tlie mortgage. It further provided 
tiiat, if the money was not paid upon that date, the property mortgaged should 
heccone the absolute property of the mortgagee. There 'was no stipulation of any 
kind as to the payment of interest after the date fixed. 

Held that the mortgagee was not entitled to post diem interest. Mathura 
Bas V. JRaja Narindar Bahadur (1) distinguished. Gudri Koer v. Bhubaneswari 
Coomar Singh (2) and JkTo^i Singh v. Eamohari Singh (3) followed. 

The facts of this case were as follows : — 

Dharam Singh and Sundar Singh, the predecessors in title of 
defendants, executed a mortgage by conditional sale in favour 
of Towri Singh, the ancestor of the plaintiffs, on the 9th of March, 
1869. The mortgage purported to have been executed to pay 
off a prior mortgage of the 14th of January, 1864, in favour of one 
Pern Singh. The defendants pleaded payment and absence of legal 
necessity to make the mortgage, but both the pleas were decided 
against them. The Subordinate Judge decreed the suit, giving six 
months’ time to the defendants to redeem. Interest was to be 
calculated up to six months from the date of decree. The District 
Judge, liowever, modified the decree only allowing interest for 
four years from the date of the bond. ^ 

The terms of the bond were as "below : — 

In order to pay ofi a previous mortgage deed I have borrowed Bs. 300 from 
the mortgagee and hypothecated the share of which I am the owner as security. 

I will repay and liquidate the loan with interest at 1*8 per mensem in one lump 
sum within four years. If I fail to do this, after the expiration of the appointed 
period, the hypothecated property may be foreclosed and sold outright. ” 

The learned Judge held that the intention of the parties was 
that no interest was to be paid after four years from the date of 
the bond. The plaintiffs appealed to the High Court. 

Second Appeal No. 1T4 of 1913 from a decree of E. 0. Allen, District 
Judge of Mainpuri, dated the 14th of August, 1912, modifying a decree of Pratap 
Bin^, Additional Subordiiiate Judge of Mainpuri, dated the 20th of January, 
1912. 

P) (1896) I. L. B., 19 AH., 39. (2) (1891) I. L. B., 19 Calo.| U 

(3) (1897)I. L.E., 24 0alo.j699, 
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Babu Sitol Prasad Ohose, for the appellant 
The relation of mortgagor and mortgagee snbsisiB so lor^ m 
the mortgage is not foreclosed, and so long as that relation snteiste 
interest is payable. The interest is a charge npon the property. 
In all cases of redemption interest runs up to the date of paymml 
and in cases of foreclosure up to the date the property isforecI(»«i, 
Mathwa Das v. Eaja Narindar Bahadur (1), Gudri Emr t. 
Bhubaueswari Goomar Singh (2). The case of BiJmimjU 
Tewari v. Burga Byal Tewari (3) is against me, but that do^ 
not lay down the correct law. In fact a subsequent case, 
Singh v. Bamohari Singh (4), does not follow that case. Even 
though the courts are not bound to allow the stipulated rate of 
interest, they have inherent power to allow interest under the 


Interest Act. In this case such a power should be exercised. Order 
XXXIV, rule 2, of the Code of Civil Procedure also contemplate 
that interest should be allowed up to the date of redemption. 

The Hon’ble Dr. (with him The Hon^ble Mr. 
Abdul Baoof), for the respondents; — 

The question is whether interest is payable on this mortgaga 
The question of intention is material. The intention was that the 
property was to be absolutely conveyed if principal and interest was 
not paid by the end of four years. This is no contract for j^yment 
of any interest after four years, at the end of which period the 
property was to become the property of the mortgagee and the debt 
wiped off. The co»:act of mortgag^.contemplated that the debt will 
be extinguished either by payment or by transfer of properly in 
lieu thereof, at the end of the term. The payment of interest 
diem was not contemplated. The mortgage in qu^tion is the 
creation of a contract and in the absence of a stipulation in the 
mortgage the interest post diem (even if it were payable by way 
of compensation or under the provisions of Act XXX II of 1839 
(Interest Act), could not be made a charge upon the property. 
There is no statutory provision creating such a charge for any 
interest payable as oompensatioa. 

Ri(MARDS, 0. J. andPiaG(OT, J :-T^ ^ 

suit for foreclosure. The mortgage is a very old one, ^ing da^ 
the 9th of March, 186 The mortgage provided for the 

(1) (1896) I. L. K, 19 AU., 39. (3) (1^) 1 ^ 21 Calc., |4. 

(2) (1891) I. L. K., 19 GaOc., 19. (4) (1897) JL !*» B., 24 Calo. 69. . 
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of the sum of Es, 300 with Interest at 1-8 per cent, per mensem, 
in one lump sum upon a certain specified date, four years from the 
date of the mortgage. It then provided that if the money was not 
paid on that date the property should he the absolute property of 
the mortgagee. There was no stipulation of any kind for the 
payment of interest after the date fixed; and the mortgage, as 
mentioned above, was made before the passing of the Transfer of 
Property Act. Numerous defences were raised in the courts 
below. 

The court of first instance gave a decree for foreclosure as- 
certaining the interest at the sum of Es. 3,178-4-7 together with 
the Es. 300 for principal, and provided that if payment was not. 
made on the 20th day of July, 1912, the defendants should be 
absolutely debarred from all right to redeem the mortgaged 
property. 

The lower appellate court modified the decree of the court 
below to this extent that it ascertained the amount due as being 
Es. 300 principal together with interest at 1-8 per cent, per 
mensem for four years, that is to say, Es. 300 for principal, and 
Es. 216 for interest making a total of Es. 516. Six months were 
allowed for payment, during which period of six months interest 
at the rate of 6 per cent, per annum should run. 

Th,e plaintiffs come here in second appeal contending that the 
decree of the court of first instance was correct and that the 
interest should have been allowed at the contractual rate during 
the whole period up to the time fixed for payment. In the course 
of the argument the learned vakil on behalf of the appellants 
contended that, even if he was not allowed the contractual rate of 
interest he should be allow:ed some rate of interest under the 
provisions of the Interest Act. 

The main proposition of the appellants is that in all cases of— 
mortgage by conditional sale, interest at the contractual rate runs 
up to the time fixed for payment and that this is the necessary 
consequence of the relationship of mortgagor and mortgagee 
whether the payment of interest is or is not provided for by the deed. 
The question is by n<>-,jiBi!|ans free from difliculty. In the case of 
Qudri Koer v. Bhuhanmvari Coomar Singh (1) it was held, under 


][1) (1891) I. L. E., 19 Oalo., 19. 
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circumstances which we cannot distinguish firam the present, that 
post d%&rn/ interest was not recoverable. ^This case was referred 
to and approved by the majority of the Court in the Full Bench 
ruling of Moti Singh v. Bamohati Sim^h’j^}. The question 
of post diem interest came before their Lordships of the 
Privy Council in the case of Mathwa Das v. Baja Narimdar 
Bahadur (2). In that case ( which was one of a simple mortgage) 
this High Court had refused to allow post diem interest. This 
decision was overruled by their Lordships of the Privy Council ; 
but a perusal of the judgement shows that their Lordships based 
their judgement on the particular terms of the mortgage deed and 
in particular upon a covenant in that deed which provided that the 
mortgagor would not transfer the mortgaged property until the full 
principal and interest had been paid. The stipulations in that deed 
upon which their Lordships relied are entirely absent from the 
mortgage in the present case. Under these circumstances, we see 
no sufficient reason to interfere with the deciaicai of the court t 
below. § 

With regard to the point that interest should be allowed nnder 
the Interest Act, it seems extremely donbtfnl, having regard ^ " ^ 
to the time which has elapsed since the deed was entered into, > 
whether any interest could be reasonable under that Act, bnt in' 
any event we do not think that the sum which could be warded ^ r 
under that Act would be a charge on the property. In the pre- " 
sent case, the duty of the court is to ascertain wtet sum is now 
charged on the property for principal and inter^t. 

Under these circumstances, we think that the decision of the 
court below was correct, and we accordingly dismi^ the appeal 
with costs. The time for payment is enlarged so as to run for 
four months from the date of this decree. Simple interest at 6 
per cent, per fl-mmTYi will continue to run as decreed by the court 
below. The decree will not issue until the appellant or raspomient 
has made good the deficiency. 

Appml dwmismd 
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Before Mr, Justice TudhaU and Mr, Justice Muhammad Bafiq^, 
MAHENDB4 GOPAL MUKEBJI (Applicakt) v. LAOHMAN PKASAD km 
ANOTHEB (Opposite pabties) • 

Company Winding up’-Shares applied for subject to a condition, a^id partly 

paid for^Gondition not fulfiUed^Besoluiion of company to refund part 
payment^Position of applicant as regards winding up proceedings. 

A company started in Meerut in 1904^ with objects of a very general nature, 
proposed in 1906 to erect a mill at Fyzabad, and accordingly issued a prospectus 
and invited the public to subscribe the necessary capital. On the faith of this 
prospectus one M. applied for shares, but added to his application a condition to 
the following effect These shares are only subscribed on the condition that 
any rnill is started jin the suburbs of Fyzabad.” The company, however, found 
that they could not raise the necessary funds to start a mill at Fyzabad, and 
therefore passed a resolution that the money already subscribed for that 
purpose should be refunded. But before this was done the company went 
into liquidation. ^ » 

Bold that M. was in the circumstances not a member of the company, but 
a creditor and entitled to get back what he had already paid. 

The facts of this case were as follows : — 

A company was started in Meerut in 1904, which was called 
the Ganga General Mills Company, Limited. Its object appar- 
ently was to carry on business of any and every description. 
Apparently in 1906 this company considered the advisability 
of starting a branch mill at Fyzabad or its suburbs. It accord- 
ingly issued a prospectus and invited the public to subscribe 
the netessary capital. The present applicant pujj in an applica- 
tion in the ordinary form in which the following condition was 
entered: — These shares are subscribed only on condition that 
any mill is started in the suburbs of Fyzabad/* The appli<'a- 
tion was entertained by the Directors and shares were allotted, but 
no mill was started at Fyzabad. Subsequently, on the 27th of 
September, 1909, a resolution was passed by the company that as 
there was no prospect of starting a branch factory at Fyzabad, the 
conditional share-holders may be paid.” After this the company 
failed and went into liquidation. The present appellant's name 
was on the register of members, and he was called upon to pay the 
balance due on the shares. The court of first instance held that he 
was a member of the company and therefore must pay the balance due 
from him. The applicant thereupon appealed to the High Court. 

* First Appeal No. 17 of 1913, from au order of L, Jolinston, Distriot Judge 
of Meerut, dated che llth of October, 1912. 
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Dr. BvjTendra Nath 8m, for the appellant. 

MT. Nilml G}^ the Hon^bleDr. Tej Bahadur 8apm, 
for the respondents. 

Tddball, and Muhammad Eafiq, JJ. :--Th^e four appeals 
are all connected and are governed by this judgement. JThe facts 
are very briefly asTollo ws company was started in Meernt in 
1904, which was called the Ganga General Mills Company, Limits 
Its object apparently was to carry on business of any and every 
description that can be done under the snn. Apparently in 1906 
this company considered the advisability of starting a branch mill 
at Fyzabad or its snbtorbs. It accordingly issued a prosp^jtns and 
invited the public to subscribe the nece^ary capital. The pre^t 
appellant put in an application in the ordinary form in which the 
following condition was entered : — ** The^ shares are subscribe 
only on condition that any null is started in the suburlB of 
Fyzabad.** The application was entertained by the Directors and 
shares were allotted, but no mill was started at Fymlmd. 
Subsequently on the 27th of September, 1909, a resolution was 
passed by the company that “ as there was no prospect of starting 
a branch factory at Fyzabad, the conditional share-holders may be 
paid.** In other words, the comptny, finding that it could not rai^ 
suflScient funds to carry on the busing of the company at Fyz- 
abad, made upits mind to take the only course that it could hon^tly 
take, ie., to refund the sum it had already taken from tibe ap|fr 
cant. After this the company failed and went into Bquuktim. 
The present appellant*s name was on the register of immbem and 
he was called upon to pay the balance due on the shar^. The 
court below has held that he is a member of the o^mpany md 
therefore must pay the balance due from him . Henc^ the appeaL 
A preliminary objection is taken that the notice required by 
section 169 of the Compani^ Act, has not been given within the 
time prescribed by law, and the time h^ not been ext^ded. Chi 
it being pointed out that the learned Judge of this CJourt before 
whom the appeal was presented extendrf the time for service of 
notice, it was urged that it was an ex parte order and the present 

case was not a fit one for the granting of such an extaision. An 

affidavit was filed by the appellant to the effect that he had be^^ 
misled by the legal advice given to Mm ai^ hence delay in 
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making the appeal and application. We do not deem it necessary 
to go in detail into this question. » The circumstances are peculiar/ 
and in our opinion in such circumstances extension of time ought 
to be granted and has properly been granted. 

In regard to the merits of the case the decision depends upon the 
question as to whether the conditio on which the present appel- 
lant applied for shares was a condition precedent to his becoming 
a share-holder in the company. We have little hesitation, looking 
to the facts of the case and the subsequent conduct of the company 
itself, that it was clearly understood by the present appellant and 
the company that it was a condition precedent that a branch mill 
should be started at Fyzabad or its suburbs. If it had been 
otherwise, there would have been no necessity for the company to 
pass the resolution of the 27th of September, 1909. It appears 
that the company wished to raise funds locally and the persons 
living IQ Fyzabad were willing to subscribe provided that a mill 
was started there. The learned advocate for the respondents 
admits that if the condition is a condition precedent, as stated 
above, the appellant is entitled to succeed. In view the facts 
stated above we have no hesitation in saying that the condition 
was a condition precedent. The appellant is not a member of the 
company, but apparently is a creditor and entitled to get back 
what he has already paid. We allow the appeal and set aside the 
order of the cour| below. His name will be removed from the 
list of contributories. The appellant will get his costs in both 
courts. 


Appeal allowed. 
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Before 8w Eefiry Eiehards, KMqM, Chief and Mr BrmmM 

Gharan Banerji. 

BANBHIR SIHGH (PiiraxiffF) v. BHAOWAH DAS (Dmmm&mh* 

Aot {Local) No.niofl2Ql(lJnifeiBroi3mce3LandBevmmAa),mAnni^ 
Plaintiff ref erred to Civil Court^BvAt filed mthmUmhiU std^s^ue^ wUk- 
drawn — Second suit filed after prescribed j^riod. 

Where a Kevenue Court, aotiug mder aediiou 111 of the United Bro¥iiii» 
Iiand Beveuue Aot, 1901, required party to the case before it to institute a «iit 
in the Civil Court within three montha, aud the plaintifi did so, but for some 
teohnioal reason had to withdraw it with permission to bring a fresh sui^ which 
was in fact filed without delay, but after the three months had expired ; h&M 
that the second suit must be considered to be a continuation of the first sui^ and 
it could not, therefore, be held that the plaintiff had not oompli^ with the 
order of the Revenue Court, 

The facts of this case, so far as they are material for the pur- 
poses of this report, vfere as follows — 

The plaintiff brought a suit in the Civil t)ourt for a declaration 
of his title to certain immovable property in pursuance of an 
order of a Revenue Court under section 111 of Act No. HI of 190L 
The suit was instituted within the three montha allowed, but was 
withdrawn on account of a technical def^, with liberty to bring 
a fresh suit. The present suit, which has given rise to thk appeal* 
was accordingly filed, hut beyond the three raonths allowed by 
the Revenue Court, The court below decreed the suit in part. 
Both j)arties appealed, the plaintiff contending that the whole suit 

shotild have been decreed, and the defendant that the entire suit 

♦ 

should have been dismissed. < 

Munshi Gulmri Lai, for defendmt respondait, conteiMied 
that the suit, not having been filed within three mentis, was 
barred by time. He relied on Banwavi Lai v. Gh)p% (!)• 
mer^ fact that originally the suij was instituted within three 
jDuonths did not help the plaintiff, inasmuch as the present suit 
was not filed within three months. The permission granted by 
the court to file a fresh suit was subject to the time limitation for 
tile filing of the Suit. 

Babu Fiari Lai Banerji (for Babu Bvrrga Oharem Banerji}, 
for the plaintiff appellant, urged that the present suit should be 

• Second Appeal No. 663 of 1912 fewn a decree ofE. E. E. Bos^ Additiowa 
Judge of Gorakhpur, dated the 22nd of Pebmary, 1912, modifying a dfioMe (rf 
Kesri Naraia Ohand, Munsif of Baati, dated the 20th of Beptwnber. 1911. 

(l)(1907)4A.Ii.J.713. 
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deemed to be a suit in continuation of the first suit, •which was 
filed within three months, and the present suit was filed on the 'very 

next day after the first suit was withdrawn. 

Munshi Gulzari Lai was heard in reply on other points arising 
in the cross appeal filed by the defendants appellants. 

Eichards, C. J. and Banebji, J.— This and the connected appeal 
No. 765 of 1912 arise out of the same suit. The suit was brought 
by the plaintiff for a declaration of his title in respect of a three 
g.nna. two pie odd share in mauza Manjaba Hardaspur. It appears 
that on the’^Oth of June, 1901, Bhagwan Das, the respondent in 
this appeal and the appellant in the connected appeal, and five 
other persons, who were defendants to the suit, sold a six anna eight 
pie share in the village in question to the pj;edecessor in title of 
the plaintiff. At that time, however, mutation could only be 
obtained tn respect of a three anna five pie odd share. In the 
year 1^08, Bhagwan Das applied for partition, alleging himself 
to be entitled to certain shares in the village. The plaintiff 
contested the share claimed by Bhagwan Das. Thereupon 
the Revenue Court directed the plaintiff in the present suit 
to institute proceedings in the Civil Court, within three 
months, to establish his title. A suit was instituted within 
the prescribed . period, but for some technical reason the suit 
had to be withdrawn with leave to bring a fresh suit. * The 
court of first instance decreed the plaintiff’s claim to the extent 
of a two anna six pie odd share against Bhagwan Das and 
his co-defendant of the first party. The defendant, Bhagwan 
Das, appealed to the lower appellate court. The lower appellate 
court has given a judgement which we feel great difficulty in 
understanding. In the first place, the learned Judge seems to 
think that he was entitled to apportion the liability of Bhagwan 
Das and his co-vendors. We think that this was quite incorrect. 
All the vendors were jointly liable to make good the property 
which they purported to sell out of any property which they had at 
the time of the sale or which they subsequently acquired. If we 
were to accept the finding of the learned Additional Judge that 
Bhagwan Das acquired an eight pie share after the date of the 
purchase, it might possibly be a reason for giving the plaintiff a 
decree to the full extent claimed. However, the plaintiff did not 
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appeal to the court below and does not appeal to this Court on 
this point. 

A technical objection has been raised by Bhagwan in this 
appeal. He contends that, although a suit was instituted within 
the thr6e months prescribed by the order of the Eevenue Court 
under section 111 of the Land Eevenue Act, that suit was with- 
drawn and the present suit was not instituted within the three 
months prescribed. We think that there is no force in this objec- 
tion. In the first place, according to the r^ord as it stood while 
the case was in the court below, it did not appear ffiat the pro- 
ceedings in the Eevenue Court were in existence. As a matter of fact, 
at one time at least they had been struck off. It is alleged that 
these proceedings have been restored. Assuming this to be so, the 
present suit was practically a continuance of the suit which 
was instituted within time. In any event, the plaintiff 4id comply 
with the order of the court and the terms of the section, ^because 
he did institute a suit within the three months. We think 
this technical ground fails. We allow this appeal, set aside the 
decree of the court below and restore the decree of the court of 
first instance with costs. 

Ajppexd (Mowed, 


Before Mr, Jmtica Byve& and Mr, Justice Figgoii. 

SUNDAB LAL Aim othebs (Defekbaitis) v. BEEJ i AL (PxAiimFF) Am 
BHAIROH PRASAD, Am othees (Defend aists),* 

Joint Eindu family— -Mortgage— Mortgage by two hf others] of un^mdedshmres, 
each assenting to the other^s mortgage — Bar Entire mortgage 
faZlingtothe shareof brother— Eff ed of jgartition on rights of mortgagee. 

Two brothers constituting a joint Hindu fainiiy| jointly moAg^ed m 1379 
a ten biswa share in village Chauwar. In 1881, in substitution for this ms^tg^a, 
each brother mortgaged to the same mortg^ee a five biswa undivided share in 
Chauwar, and each brother also signed the mortgage executed by the other. 
In 1888 the family property was partitioned and the whole ten biswas of 
Chauwar fell to the share of one brother. 

Held on suit by the son of the mortgagee for sale that the plamtifi was 
entitled to bring to sale a five biswa share in Cfiiauwar und®r the 
executed by the brother who had lost poss^on of the viBag e, and not m^ely ^ 

* Second Appeal No. 1340 of 1912 ircan a decree of H. Nelson Wright, 
District Judge of Bareilly, dated the 31st of July, '1912, oonfirming a deem cf 
Baijnath Das, officiating Subordinate Judge of Bareiny, dat^ the 8th«£ May, 
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to have recoTiise against such portion of the family Property as he had taken 
in exchange therefor. Byjnath Lall v. Bamoodeen Ghowdry (1) distinguished. 

The facts of this case were as follows : — 

Bhagirath and Baldeo, two brothers, formed a joint Hindu 
family, and owned, amongst other zamindari property, a ten biswa 
share in mauza Ohauwar. They jointly executed a mortgage in 
favour of the plaintiffs father, on the 8th of November, 1879, of 
this ten biswa share in Ohauwar. On the 16 th of November, 
1881, the two brothers executed two separate mortgages, in 
favour of the same mortgagee, in each of which each brother 
hypothecated a five biswa share in Ohauwar for half the amount 
then due under the original mortgage deed of 1879. These two 
mortgage bonds were signed by both brothers. On the 16th of 
October, 1888, the joint family property was partitioned privately 
and the whole ten biswa share in Ohauwar was allotted to Baldeo^s 
share, ^nd it became his separate property. Baldeo's mortgage was 
subsequently discharged, under circumstances related later on. 
The plaintjfi, who was the son of the original mortgagee, 
sued to recover Rs. 4,326-4-0 on foot of the mortgage executed 
by Bhagirath on the 16th of November, 1881, and prayed that, in 
default of payment, the mortgaged property, namely, a five biswa 
share of Ohauwar, be put up for sale, or if the court considered that 
on account of the partition of the 16th of October, 1888, the plaintiff' 
was not entitled to have the mortgaged property in Ohauwar sold, 
then the other property allotted to Bhagirath in lieu of his share 
in Ohauwar might be sold by auction. The representatives of the 
original mortgagors, who, however, had no longer any interest in 
the property, and their various transferees were made defendants. 
Both the lower courts decreed the suit, and directed that in default 
of payment of the mortgage money, a five biswa share in Ohauwar 
be sold. The present appeal was preferred by some of the defendants 
to the suit, who were in possession of the property both as purcha- 
sers of a portion thereof and as mortgagees under a possessory 
mortgage of the whole ten biswas executed by Baldeo after the 
partition of the family property. 

Mr. M. L. AgcLrwcdcbf Dr. Satish OJiaifidra and 

Munshi Qobind Prasad, for the appellants. 

(1) (1874) L. B.a I. A„ 1Q6. 
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Mr. S. E. O’Oonor, The Hon’ble Dr. Bwndar Ltd, Tim 
Hon’ble Dr. Te; Bahadur Sapru and Babn Lalit Mohan Bamerfi, 

for the respondents. 

Eyves, J.— This appeal arises out of the following facts 

Bhagirath and Baldeo, two brothers, formed a joint Hindu family, 
and owned, amongst other zamindari property, a ten biswa share 
in mauza Chauwar. They jointly executed a mortgage in favour 
of the plaintiff's father, on the 8th of November, 1879, of this ten 
biswa share in Ohauwar. 

On the 16th of November, 1881, the two brothers exwoted two 
separate mortgages, in favour of the same mortgagee, in each of 
which each brobher hypothecated a five biswa share in Chauwar 
for half the amount then due under the original mortgage of 
1879. These two mortgage bonds were signed by both brothers. 

On the 16th of October, 1888, the joint family property was 
partitioned privately and the whole ten biswa share in Chauwar 
was allotted to Baldeo’s share and it became his separate property. 
Baldeo's mortgage was subsequently discharged, tinier drcum- 
stances related later on. ♦ 

The plaintiff, who is the son of the original mortgagee, has mw 
sued to recover Es. 4,326-4-0 on foot of the mortgage executed by 
Bhagirath on the 16 th of November, 1881, and prayed that, in default 
of payment, the mortgaged property, namely, a five biswa share of 
Chauwar be put for sale, or if the court considered that on 
account of the partition of the 16th of October, 1888, the plaintiff 
was not entitled to have the mortgage property in Chauwar 
sold, then the other property * allotted to Bhagirath in lieu of his 
share in Chauwar might be sold by auction. The repr^entativ^ 
of the original mortgagors, who, however, have no longer any 
interest in the property, and their various transferees were made 
defendants. 

Both the lower courts decreed the suit^ and directed that in 
default of payment of the mortgage money, a five biswa share 
in Ohauwar be sold. The present appellant are in of 

this property. They acquired their titie under the following 
circumstances:^ — 

On the nth of November, 1892, they took a poss^iy ^^ort- 
gage from Baldeo of tb ten biswa share in Chauwar of whidi he 
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was then the sole owner, I may observe that the mortgage deed, 
which is on the record, shows that although Baldeo's own mort- 
gage was mentioned, and a sum of money with which it was 
discharged, was left in the hands of the mortgagee, it was not 
stated in the deed that there were no other incumbrances on the 
property. On the contrary there was a covenant in the deed, that 
if any other incumbrances should be found to exist, then Baldeo 
would be responsible for their discharge. 

Later on a four biswa share of this property was put up for 
sale in execution of a decree held by one Lalta Prasad, and was 
purchased by Dhanpat Eai and another person, who in turn, 
on the 6th of September, 1893, sold it to the present appellants. 

The appellants’ main contention throughout has been that, the 
mortgaged property having gone on partition to Baldeo’s share, 
the property which had been received by Bhagirath in exchange 
for his Jive biswas in Ohauwar should be made liable for this 
mortgage. ^ 

Great stress has been laid in argument on the case of Byjnath 
Lall V. Bamoodeen Ohowdry (1). It seems to me that the 
exceptional rule applied in that case is only applicable in similar 
circumstances. 

In that case one of several joint owners mortgaged for his own 
personal benefit, without the knowledge or consent of his co-sharers, 
his undivided rights in certain properties, alleging that they were 
Ms own, when as a matter of fact they were portions of a joint 
estate. A partition had already been commenced, and on its 
completion, the estate was split up and the mortgagor received 
in his separate share some only of the properties mortgaged and 
other property which had not been included in the deed. The 
mortgage was by way of conditional sale, and the mortgagee sued 
to get possession of the property which was allotted to the 
mortgagor on partition, and it was held that he could do so. 

Their LordsMps say “ It is clear that the mortgagor had 
power to pledge his own undivided share in these villages, but 
it is also clear that he could not, by so doing, affect the interest 
of the other sharers in them, and that persons who took the 
security, took it subject to the right of those sharers to enforce a 
(1) (18T4) L. B., 1 1. A., 106. 
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partitiou and thereby to ccmvert what was an undivided share of 
the whole into a defined portion held in severalty.” 

Their Lordships go on to say ; — “ In the present case there is 
not a suggestion of fraud, nor is there any ground to suj^ose 
that the partition was other than fair and equal. The mortgagee 
is content to accept what has been allotted in substitution of the 
undivided interest (of the mortgagor) as the fair equivalent of it. 
Their Lordships are of opinion, not only that he has a right to do 
so, hut that this, in the circumstances of the case, was his sole 
right, and that he could not successfully have sought to chaise 
any other parcel of the estate in the hands of any of the former 
co-sharers.” 

That rule is, I think, applicable mainly to protect co-sharers 
from being saddled with the liability of a mortgage created by 
another co-sharer, without their knowledge and for which th^ have 
received no benefit, on an undivided portion of the joint ^te, 
which on partition ’feUg to their separate po^e^on. And in such 
a case the mortgagee “ who has no privity with the other co- 
sharers would have no recourse against the lands allotted to such 
co-sharers ; but must pursue his remedy against the lands allotted 
to the mortgagor . . . He would take the subject of the jdedge 

in the new form which it had assumed. 

Now what are the facts in this case ? 

The mortgagee, was dealing with all the co-gharers. The two 

mortgages of 1881 , one of which is now in suit, were nmde with 

the knowledge and consent of both co^harers, and were in substi- 
tution of the prior joint mortgage of 1879. _ 

Could Baldeo himself, after partition, have daimed thebeneht 

ofthe rule in Bi/inath’s case? I think not. He knew ^t his 
brother was mortgaging his undivided five b^wa sl^e m 
Ohauwar, and when, at the time of the partition he ac^pted ten 
biswas in Ohauwar in exchange for something else, he knew per- 

fectlv well how it was incumbered. .... . 

' Ifhecou]dnot,I donotthinkhi3 repr®entativ^ .in mtere^ 

la paiagiaph 7 of their writoa 
do not state that when they took the tea biswas a. 
mortgage from Baldeo, they believed there were m o*^ 
gagef im it other than Baldeo’s, which wi» discharged Samlarly, 
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when they bought the four biswa share in 1893, they do not even 
allege that they believed it was unincumbered. If they had 
taken the trouble to examine the registration records, which, as 
prudent men they should have done, they would have discovered 
that the mortgage of Bhagirath executed in 1881 was still out- 
standing. I would dismiss the appeal with costs. 

PiGGOTT, J. — 1 concur generally. The rule laid down in Byj- 
nath's case obviously can have no application to transactions 
entered into with the general body of co-parceners. In the present 
case I look on the transaction of the 16th of November, 1881, as 
little more than a novation of the older contract of 1819, and 
seeing that each of the brothers signed the other’s mortgage deed 
as a witness, it is obvious that the mortgagee was dealing with 
the two of them and had the consent of both to the transaction 
entered into. Under the circumstances, the rights of the 
mortgagee and the liability of the mortgaged property could 
not, in my opinion, be affected by the subsequent partition. 

By the Court : — ^The appeal is dismissed with costs. 

Appeal dismissed. 

Before Bit Benry JRichards, Knight, Chief Justice, and Mr. Justice Bir 
Pramada Charan Banerji. 

KAILASHI HUNWiB (Desendant) v . BADBI PRASAD (Plaiettiee).* 
Act (Loccd) Ko, III of 1901 (United Provinces Land Revenue Act), sections 107, 
111 and 112 — PartiUon-^oint Hindu family — Hindu widow — Clcdm 
for partition by widow in jgossessioniin lieu of maintenance merely, 
though recorded, Bolatii caus^, as a co*sharer, 

PRjW that the widow of a member of a joint Hindu family who is in possession 
of a portion of the family property under a family arrangement, in lieu of 
maintenance merely, is not a oo-sharer and cannot in virtue of such possession 
enforce a claim for partition of the share of which she is so in possession, even 
though her name may be recorded, solatii causd, as a oo-sharer. Bhoo;p Singh v. 
Phooi Eower (1) and Jhunna Kuar v. Chain SuJch (2)^referred to. 

The facts of this case are fully set forth in the judgement. 
Briefly stated, they were these The appellant was a Hindu 
widow in a joint family and had a right to maintenance. Under 

• Second Appeal Ho. 344 of 1913 from a decree of Austin Kendall, District 
Judge of Oawnpore, dated the StKof December, 1912, reversing a decree of Dina 
Nath Tandan, Afisistant Clolleolwif, Pifst Glass, of Oawnpore, dated the 8th of 
May, 1912. 

(1) (1867) N.-W. P., H. a Eep., p. 868. (2) (1881) I.L.B., 8 All., 400. 
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a compromise effected with the members of the family, she was 
put into possession, for life, of a certain share of the property, the 
profits of which were to be taken by her in lieu of maintenance. 
Her name was recorded in the refenue papers in respect of that 
share. She applied for .partition of the shara Her claim was 
allowed by the Assistant Collector, but, on appeal, was disallowed 
by the District Judge. Hence this appeal. 

Munshi Farmeshwar Dayal, for the appellant : — 

A Hindu widow who is in possession of specific property for 
her life in lieu of maintenance, whose name is recorded as that of a 
co-sharer and who is in sole enjoyment of the profits, realizing 
them by bringing suits and obtaining decrees when nece®ary, is 
a person who comes within the term “ recorded co-sharer ” as 
used in section 107 of the Land Eevenue Act, and is entitled 
to obtain partition under that Act. A partition under the Hindu 
Law is very different from a partition under the land Eevenue 
Act. Under the former, no doubt, she must fully prove her 
title, but under the latter it is enough if she is a “ recorded co- 
sharer.” The term used in section 107 of ,the|Land Eevenue Act 
is » co-sharer ” and not “ proprietor; ” and the inference is that 
it was intended to give a right of partition to persons in pc^ession 
who exercised some rights of ownership and jwho were co- 
sharers in the liability to pay the revenue assessed on the mahal, 
although their status might fall short of absolute proprietorship 
By a family arrangement the appellant was put m pos^on 
of the share in lieu of maintenance ; she cannot be ousted during 
her life ; her maintenance forms a charge upon that share, an e 
case comes within the ruling in EaMiHdU^h v. Mueamma 

a.nm, for tke reBpomtol, menttoned 
of Bhcoj, . Singh v. BhM Komr (2) Md Jhnnm Z— • v. 
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issued after the appellant’s application was filed ; all objections 
had to he filed within the date fixed by the first and only 
proclamation. 

Munshi Iswar Saran (for The Hon’ble Dr. Tej Bahadur 
Sapru, with him Mr. S.N. Mushran) for the respondent, was 
not called upon. 

Richaeds, 0. J., and Baneeji, J.— An application for 
partition was made to the Revenue Court by Lalta Prasad and 
others. A proclamation was issued as required by section 110 of 
the Land Revenue Act, and on the date fixed in the proclamation 
the appellant, Musammat Kailashi Kunwar, made an application 
praying that a four annas share, of which she was in possession 
and in respect of which her name was recorded, should be formed 
into a separate mahal. This application was opposed by the 
respondent, Badri Prasad, who contended that Musammat Kailashi 
Kunwar was not a co-sharer entitled to partition, but was merely 
in possession in lieu of maintenance. The court of first instance 
(the Assistant Collector) determined the question of Kailashi 
Kimwar’s right to obtain partition and decided in her favour. 
On appeal from its decision, the learned District Judge found 
that Kailashi Kunwar’s possession was not as a co-sharer, that 
is, as a Hindu widow who had succeeded to the separate estate 
of her husband, but that under a compromise she had been put in 
possession in lieu of her maiutenance by her husband’s brother, 
and in view of this finding the learned Judge held that Kailashi 
Kunwar was not entitled to claim partition. 

In our opinion this view of the learned Judge is correct. 
Biailashi Kunwar, although recorded as a co-sharer, could not 
claim partition unless it could be proved that she was in facta 
co-sharer. This is manifest, as the learned Judge points out, from 
the provisions of sections 111 and 112 of the Act. As we have 
stated above the learned Judge has found that Ka.ilfl.aVn' Kunwar 
was in possession, not as a co-sharer but in lieu of her maintenance. 
This being so, she was not a co-sharer and was not therefore 
entitled to claim partition. This was held in Bhoop 8mgh\. 
Bhool Kower {!) . and the same view was affirmed in Jhvrnia 
^uar y' Ghain Singh {%). 

(1) (1867) N.-W. P., H. G. Eep., 368. (2) (1881) I.L.R., 3 AU.. 400. 
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It is next contended that the respondent's obj^jtion was time- 
barred. This contention is also incorrect. The application of 
Kailashi Knnwar was under danse (2) of section 110, and, as it 
was filed on the date fixed in the proclamation and not l^fore the 
date fixed, it must be deemed to be a first application for pi.rtition, 
and as apparently no fresh proclamation was i^ued the r»- 
pondent could come in with his objection and the court WM 
entitled to adjudicate upon it. On this point we may refer to the 
case of Ehmay v. Jugla (1). 

The appeal fails and is dismissed with costs. 

Appeal di&mimd.. 

[See also the case of Pema y. Jas Kunwar^ snpm p. 52S. 

Ed.] 

Before Sir Hefiry BicTiardSt KfiigM, Chief Justket and Mr, Justice TuMdl, 
WAHID ALI KHAH (Dekehstdahy) v . TOBI EAM ahb iuTOfum 
(Plaiittiffs).* 

Hindu law — Hindu widow~-~Imest7nefUshy midmo from iftoom of hmixmd^s 
estate^Whether or not such investments hmome accretions to the 
estate. 

Where iimnovable property is purohased by a Hindu widow in po®8a«<ii 
as such of the estate of her late hnshand out of fte income of that ^tate, such 
property does not necessarily become an accretion to the husiMid'a estate. 
The widow has full power to dispel of it during^ life-time, and it is only 
when she manifests during her life-time a cleat intention to tr»t it as an 
accretion to her husband’s estate, or aUows it at her death to remain imdlBp(^ 
of, that such property will become part of that ^tate. 

The facts of this ease -were, briefly, as follows : — 

One Than Chand died leaving two widows, who swxseeded to 
to his estate. The survivor of them, Musammat Lachman Knnwar, 
acquired by purchase in 1874, many years after Than Chand's 
death, the property in dispute in this appeal, consisting of a share 
in a village in which Than' Ohand had never owned any Aare. 
Thereafter the property was mortgaged by her ; and in 1888 she 
made a gift of it to her brother, Chhidammi Lai. The property 
passed from Chhidammi Lai’s heirs to the appellants through a 
series of transactions. Mnsammat Lach man Knnwar died in 

* First Appeal No. 265 of 1911 from a decree c& Q<*ul Prasad, Sabwainats 
Judge of Shatjahanpur, dated the lOth of May, 1911. ^ 

(1) (1906) I. L. E., 28 AE^ 432. 
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1905. The reversioners brought a suit for recovery of the pror 
perty, alleging that it had been acquired out of the savings of the 
income of Than Chand’s estate and that it formed part of the 
corpus of that estate. The Subordinate Judge decreed the claim. 
The defendanti appealed. 

Dr. Satish Chandra Banerji (with him Mr. Ihn AJimad)^ for 
the appellant :■ — 

The lower court is wrong in presuming that the property 
was acquired out of the income of the husband^s estate and that 
it formed part of that estate. There is no presumption of law 
that property acquired by a Hindu widow forms part of her 
husband’s estate. The question from what source the purchase 
money came is one of fact ; and it was for the plaintiffs to start their 
case with evidence sufficient to shift the onus of proof ; Dalchina 
Kali Deii v. Jagadishwar Bhuttacharjee (1) ; Diwan Ban Bijai 
Bahadur Singh v. Jndarpal Singh (2). The plaintiffs advanced no 
evidence to prove that the purchase money came out of the savings 
of the income of Than Ohand’s estate. On the other hand, the 
appellant gave evidence to show that the money was advanced by 
Chhidammi Lai. Secondly, assuming that the property was 
purchased with the savings of the income, it is abundantly clear 
that the widow never intended that this property should form part 
of her husband’s estate. She appropriated the property to herself, 
dealt with it by mortgaging it, and finally disposed of it by gift. 
Under such circumstances the property must be deemed to be her 
stridhan, and she was fully competent to dispose of it ; Trevelyan : 
Hindu Law, page 458. The question is one of intention to be 
judged by the widow’s conduct and mode of dealing with the 
property ; Bhagahati Koer v. Sahodra Eoer (3). 

Bandit Bamahant Malaviya, (for The-Hon’ble Mun^hi OoTcul 
Prasad ; with him Babu Oirdhari Lai Agarwala), for the 
respondents:— 

The leading case on the subject is that of Isri Butt Koer y: 
Bansbutti Koerain (4). The circumstances of the present case are 
'^^^y.&iiiiilar to those of that case. Here, too, the widow has made 
a gift and other transfers to her relatives, not only of the property 

^1) (1897) 2 0. W. N., 197. (3) (1911) 16 0. W. N., 834. 

(2) (1899) I. L. R.., 26 Oalo., 871. (4) (1883) I. L. R., 10 Calc., 324. 
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in dispute, but also of other property wHch formed part of her 
husband s estate. She was attempting to change the suos^Bioii, 
irrespective of whether the property was acquired by her m 
formed part of the original estate, and to give the inheritai^^^ 
her own relatives, tohe was dealing alike with th^ property in 
dispute and property forming part of the original estate. Under 
such circumstances little value is to be attached to the* fact of her 
alienation of the property in dispute as furnishing evidence of 
her intention to keep this property separate and apart from the 
corpus of her husband's estate. So, in the ateence of satisfactory 
proof of such intention, the general rule must hold, naai^y, 
property acquired with the accumulations of the iimon^ of her 
husband's estate would not constitute hev stridhan but would form 
part of the corpus of that estate; Guru Das Banerji: Hindu 
Law of Marriage and Stridhan, second edition, page 308 ; 
Mayne : Hindu Law, seventh edition, p§tge 846. 

Dr. Satish Ghandm Banerji was not heard in reply. 

Eichards, 0, J., and Ttoball, J.— This appeal arises cmt of 
a suit for possession of immovable property. In the pr^eat 
appeal we are only concerned with a five biswa share in umuza 
Khiwali Abdullahganj. The claim ia inada by revexsioi^r% who 
claimed that the shar^ in this village formed portion of the estate 
of Than Ohand. Thstu Chan^ died very many years ago, leaving 
Lim surviving two widows, Musammat Dhan Kunwar aord Musam- 
mat LachmatH Kunwar. Musammat Lachmai^ Kunwar survive 
Musammat Dhan Kunwar, Musammat Lachman Knnwar cSed 
on the 18th of March, 1905, and the pr^nt suit was instikited 
on the 6th of August, 1908. 

Thp title to the property now in dispute is dbortly as follows 
It originally belonged to a man called Dulli; and we may 
mention that it is not contended that Than Chand ever owned this 
property or indeed any share in this village. One Shdikh Mu- 
hammad Sharf-ud-din had a decree against Dullh and the ptop^f 
was put up for sale in execution of this decrea It was purchased 
by one Baldeo, otherwise Badlu, a BraiimiL He was not the actual 
purchaser, but he acquired the rights of the purchaser through pe- 
emptionu Baldeo, otherwise Badlu, having thus bmme 
of the property, sold it to Musanmmt lachman Kmwar m 
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year 1874, many years after her husband’s death, Musammat 
Lachman Kunwar mortgaged the jTroperty \ the exact date is not 
shown. She then on the 27th of November, 1888, made a deed of 
gift in favour of Ohhidammi Lai, her brother, who entered into 
possesssion. After the death of Ohhidammi Lai, his sons. Sham 
Lai, Hoti Earn and others, sold three biswas out of the five bis- 
was to the appellant. A suit was then brought upon foot of the 
mortgage which Musammat Lachman Kunwar had made, but the 
{^pellwit redeemed the mortgage before allowing the property 
to be put up to sale. He then brought a suit claiming to have 
the remaining portion of the property sold, basing his claim on 
the fact that he had redeemed the property and paid the whole of 
the mortgage debt. The remaining portion of the property was 
sold and purchased by the appellant. The title of the appellant 
to the property is thus abundantly clear, unless it can be shown 
that the purchase by Musammat Lachman Kunwar in 1874 was a 
purchase made for the benefit of her husband’s estate, and that she 
intended that the property should form portion of his estate. ' 
Some evidence was given on behalf of the appellant to show that 
the purchase money which Musammat Lachman Kunwar gave 
for the property was actually lent to her by Ohhidammi. No evi- 
dence was given by the other side to show where the money came 
from. The learned Subordinate Judge disbelieved the evidence that 
Ohhidammi Lai had advanced the purchase money, and he says at 
page 17 of the judgement : — “ Musammat Lachman was then inpos- 
session of her husband’s property and therefore the presumption 
is that she acquired this property with the income arising out of 
her husband’s estate. It is laid down in Siromoni’s Hi/ndu Law, 
page 372, 2nd edition •‘Where a widow is in possession of her hus- 
band’s estate the burden of proving any property to be her own 
separate property rests on the party calling it as such.’ Accord- 
ing to that principle it was for the defendants to prove that the 
share in question was Lachman’s separate property and her 
siridhan, but I think that he has failed to do so. I do not believe 
Duiliand Bhupal’s statements that Lachhman took the money for 
this puiTidiase from Ohhidammi. I find that Lachman purchased 
thus propeMy out of the income of her husband’s property and 
that she had only a life interest in it and that she bad no right 
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whatever to alienate it. The alienations made by her aiMi her 
transferee’s heirs are not binding on the plaintife.” Evai if we 
assume that the property was purchased out of the savings of tiie 
income of Than Ohand’s estate, the widow was entitied to deal 
with those savings as she thought fit. Now if it could be shown 
that at the time of the purchase it was her intaition tiiat tiie pro- 
perty should become an accretion to her husband’s estate, d® 
might not afterwards perhaps have been able to take it away 
from the husband’s estates and change the devolutiran of the titie 
thereto. In the present case, however, we find that not very long 
after the acquisition of the property she mor^aged it, tims 
dealing with it as her own property. We have already mentioned 
that her husband had never owned the property or any shares 
in this village. Subsequently, in the year 1888, she made a deed 
of gift. We do not think, under these circumstances, ths^ we 
ought to hold that it was the intention of Musammat Laohnum 
Kunwar to -buy this property as an acaretion to her husband’s 
estate. It seems to us that the matter fa well put in Mr, 
Trevelyan’s work on Hindu Law at page 458 : — Should she invest 
the income in such a way as to indicate her intention tiiat it was 
not to form part of her husband’s estate, but to rmnain ^ l»r 
disposal, whether such investment be of a temporary or permanent 
nature, she can deal with it, at any rate, during her life-time. 
Should she not dispose of property during her life-time, it does 
not pass to her heir, but fa treated as a portion of her husbami’s 
estate.” Under these drcumstances, we think that the appeal 
ought to be allowed. 

We accordingly allow the appeal, set aside tim (fa<wee of the 
court below and, as against the present appellant, dfami® ti» plain- 
tiff’s claim with costs in all courts. 
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Before^Si't HefiTy Bichards^ iiiight Chief Justice ^ and Mr, Justice Piggoit, 
MAKHAN BAS (BEFaiNDAOT) v. MaNHU LAL and anothbb (Plaihtipfs) 
AND KALLU BA^ (Defendant) * 

Civil Procedure Code (1908), order F", rule 15 — Summons — Question of 
sufficiency of service of summons, 

Tlie summona in a suit was served on the paternal uncle of the defendant, 
who was a member of the same joint family and lived in the same house with 
the defendant. * 

Eeld that such service was insufficient in the absenoe of evidence that the 
d^endant himself oould not be found. 

The jfacts oi^he case were as follows : — 

A suit was instituted against Kalka and Ms nephew^ Makhan. 
The summons was served on Kalka personally. The summons 
issued to Makhan was also handed over to Kalka, who wrote on the 
back of the summons, Signature of Makhan by the pen of Kalka,” 
Neither of the defendants appeared to defend the suit, and it was 
decreed e(x> parte. Thereafter Makhan applied to have the ex parte 
decree set aside. He stated that the summons had not been served 
on him ; that he had ho knowledge of the suit and that his uncle 
Kalka was a man not in his senses. It appeared that Kalka and 
Makhan were members of a joint Hindu family. It did not appear 
that Kalka had ever been authorized by Makhan to accept service 
of summons for him. It was neither proved nor alleged that at 
the time when the summons was handed over to Kalka Makhan 
could not be found, or that any attempt was made to find him and 
serve the summons on him personally. The lower court, in dispos- 
ing of Makhan’s application, held that he had failed to prove that 
Kalka was notin his senses, or that he had not been informed of 
the institution of the suit, and disnassed his application. The 
defendant appealed to the High Court. 

Mr. Muhammad Ishaq Khan, for the appellant 

IJnder order IX, rule 13, it was suiSSicient for the applicant to 
show that the summons was not duly served. He need not prove 
anything more. Admittedly, the summons was not served on him 
personally ; the question is whether under the circumstances of the 
case the service was proper and sufficient. It is submitted that it 
was not, for the conditions laid down ’ for service in the mode 

'r ' ' — i 

* First Appeal No. 100 of 1913 from »aii order of Muiaxi Lai, Subordinate 

Judge of Oawnpore, dated tbe 19th of April, 1913, 
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prescribed by order V, rale 15, were not proved to have exKted 
biibstituted service had not been ordered or applied for. 

Pandit Vishnu Earn Mehta (with Mm The Hon*Me Dr. 
Sundar Lai), for the respondents 

Makhan and Kalka were members of the same family and livai 
jointly. The presumption arises that Makhan must have had 
actual notice of the institution of the suit from his uncle who 
accepted service of the summons for Makhan. Under the circum- 
stances it was for Makhan to show that he had, as f matter of fact, 
no knowledge of the suit. Service on the h^ of a joint family is 
primd facie sufficient. 

Mr. Muhammad Ishaq Khan was not heard in reply. 

Richards, C. J., and Piggott, J. — This appeal arism out of an 
order of the court below refusing to set aside an ex qKirte decree. 
The applicant in the court below swore that he had never been 
served with the summons. There was no affidavit a>ntradicting 
this statement. The learned Judge says “the summons was 
delivered to the own paternal uncle of the applicant Now Ihe 
applicant pleads that the paternal uncle is not in his senses, but he 
gives no proof of it, nor does he give ^y proof to slew that he 
was not informed of the institution of the suit The service of 
the summons in suits is a very important part of the procedure. 
The Code itself provides that as far as possible service must be 
personal. Order V, rule 15, provides that “ where in any suit the 
defendant cannot be found and has no agent empowered to accept 
service of the summons on his behalf, service may be made on any 
adult male member of the family of the defendant who is residing 
with him,*’ If it had been shown to the complete satisfaction of 
the court that the present appellant could not be found and {hat 
service for that reason had been made upon his paternal uncle, who 
lived with hini. the court would ha entitled to have held 

the service sufficient. But there appears no evid^ce whatever 
that there was any difficulty in finding the aj^llant. It appears 
to have been considered that it was quite sufficient to hand the 
summons to Ms paternal uncle. This view of the law i§ not 
correct. We must allow the appeal, set ^<te the order of the 
court below, grant the application to aside the decree and 
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remand the case with directions to re-admit the case upon its file of 
pending cases and proceed to dispose of it according to law. 

Appeal decreed and canae remanded* 


1913 Before Sir Hefiry Bichar dst Knight ^ Chief Justice, and Mr, Justice Biggott, 

July, 81. BILGOBINB and anotheb (Plaintiffs) v, BHAGGU MAL (Defendant.)* 

4ct Jfo. I of 1872 f Indian Evidence Act ), section 92, proviso l^Mvidence--^Broof 
of failure of consideration-^Promissory note given partly on account of a 
gambling debt. • 

IKie defendant, who had been gambling with the plaintiffs and had lost, 
gave the plaintiffs two promissory notes, partly for his gambling losses and 
partly on other accounts, but it could not be ascertained what proportion of the 
total sum secured was represented by the gambling debts. 

Edd, on suit to recover on these notes, that it was open to the defendants 
to prove that the consideration was in part at least money lost in gambling; and 
that the court below was justified, on its finding that the part of the cbnsidera-^ 
tion represented by gambling debts could not bo separated from the rest, in 
dismissing the whole suit. Juggernauth Sew Bux v. Bam Dyal (1) distinguished. 
The facts of this case were as follows : — 


The defendant had been gambling with the plaintiffs at their 
house during the Dewali and had lost. Partly on account of 
these losses the defendant executed' two promissory notes in the 
plaintiffs* favour. When, however, the plaintiffs sued on these 
notes the defendant pleaded want of consideration, also that 
the consideration was void, because it represented gambling losses. 
The court of first instance decreed the plaintiffs’ claim ; but on appeal 
the lower appellate court, after referring 'an issue, dismissed the 
suit in toto. The plaintiffs thereupon appealed to the High 
Court. 


Dr. Satish Chandra Banerji and Dr. Surendra Nath Sen, for 
the appellants, 

The Hon’ble Dr. Tej Bahadur Sapru, for the respondent. 

Kichaeds, 0 . J . and Piggott, J. — This appeal arises out of a suit 
on foot of two promissory notes. The defendant pleaded want of 
consideration, and also that the consideration was void because it 
represented gambling losses. The court of first instance decreed 
the plaintiffs* suit. The lower appellate court, after referring an 

♦ Secoud ApBeal No. 141 of 1913, from a decree of D. Jolinston, District 
Judge Moerut, dated the 30 th of September, 1912, reversing a decree of jSumaii 
" Ohand, First Additional Munsif of Meerut, dated the 15th of April, 1912, 

(1) (1883) I. D. B., 9 Oalo., 791. 
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issue, dimissed the plaiutifb’ daim. We think thatire murt acc^ 
the facts of the case as found by the court below wfaish aro as 
follows:^ — 


The plaintiffe, the defendant and others were gambling at 'fte 
house of the plaintiffe, during the Bevxdi. The defendant incurred 
losses, partly to the 'plaintifife and partly to otlmr persons. It 
is impossible to say exactly how much his losses were, and how 
much of those losses were losses to the plaintifis, but there can 
be no doubt that the finding of the court is to tiie effect that the 
consideration for the promissory notes was at l^rt in part loiraes 
to the plaintifife in respect of gamblmg bets. The court bdow 
was unable to ascertain (chiefly because the plaintiff would not 
come forward with a true and accurate statemeut) how much of 
the alleged consideration represented money whidi had been 
borrowed from the plaintifife by the defendant. Under ^e circum- 
stances he dismissed the suit, and we think under tiie circnm- 
stances he was quite justified in so doing. 

Illegal consideration is no consideration, and in tlm pre^t 
case, even if part of the consideration was lo^es to tihird parties, 
the consideration was not severable. The learned advocate on 
behalf of the appellants quotes the decision in Juggamavih Sew 
Bux V. Bam BydL (1) and contends that it was not open to the 
defendant to show that the consideration for the promissory notes 
was money lost in gambling. In that case it was sought by oral 
evidence to show that a certain contract was of an entirely 
different nature from what it^^esured to berai the &ceofit. 
►Section 92 of the Evidence Act, after providing for the exclusion 
of oral evidence in respect of certain contracts, provides that 
"any fact may be proved which would invalidate any document, ot 
which would entitle any person to any decree or order relating 
thereto, such as fraud, mtimidation, illeg^ity, want of due execu- 


tion, want of capacity in any contracting party, want w Mure m 
consideration, or mistake in fact or law.” In our opinioo, where it 
canbe shown that the considerataon was losses in ^ming, this is 
“want or failure of consideration ” widiin the meaning of provwo 
(1) to section 92 of the Evidence Act. We dianks dm a^^eal 
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Before Mr, Justice Sir BramadaOharan Banerji and Mr, Justice Bym. 

EMPBBOR V. HANUMAN and othebs. ^ 

Act No, XLV of 1860 (Indian Penal Code), sectio7is 37, 802, 304 -Jfurder— 
GuljgaUe homicide not amounting to murder — Patal assault with lathis 
hy several persons acting in concert 

Eiv6 men members of the same family— assaulted an unarmed man and 

beat him \vitli their lathis. They knocked him down and continued beating him, 
with the result that he died then and there. Another man, who came to the 
rescue of tie first, was also knocked down and beaten by the same five men 
with a similar result. 

Held that all five men were in each case guilty of the ofienoe o| murder, 
Bhian Singh Y, King- JSmperor (1) dia&Qntedttom. 

This was an appeal from jail by three persons out of four ’f ho 
had been convicted by the Sessions Judge of Mirzapur of the 
offence of culpable homicide not amounting to i^urd^, under section 
304 of the Indian Penal Code and sentenced to seven years’ 
rigorous imprisonment. On this appeal coming up for hearing 
before a single Judge, notice had been served on all four men to 
show cause why they should not be convicted of murder under 
section 302 of the Indian Penal Code and sentenced accordingly, 
The facts of the case are fully set forth in the judgement of 
the Court. 


The Government pleader (Babu Lalit Mohan Banerji), for thfi 

Crown. ' ■ ■■ , ' # ' :* 


The appellants were not represented. 

Banerji and KYVES, JJ. — In this case four persons, Hanuman, 
Tippal, Sheoraj and Shankar, were convicted by the learned Sessions 
Judge of Mirzapur, under section 304 of the Indian Penal Code, 
and sentenced to transportation for seven years on two counts ; the 
sentences were to run concurrently. All of them, except Shankar, 
appealed from their convictions and sentences to this Court. The 
learned Judge before whom the appeal came for hearing directed 
that notice should issue to all four of them to show cause why 
their conviction should not be altered to one under section 302 of 
the Indian Penal Code, and why they should not be sentenced to 

• Oriminal Ap.peal No, 482 of 1913, from an order of I B. Mundle, Sessions 
Judge of Mirzapur, dated tie 24th of May, 1918. 

(1^ (1912) 9 A. L. J., 180. 



ALLAHABAD BMBIES. 


VOL. XXXY.] 


mi 


death or to transportation for life. Notice hag been served on all 
four. The facts of the case are very simple. Tipp.1 and Sheoraj 
are the sons of Bori, who has absconded, and Shankar and Hanu 
man are their first cousins. Early in August, 1912, there wm a 
dispute between Bori on the one hand and Sheoratan and Madhwa, 
the deceased, on the other, about some mangos, and, as was 
natural, a good deal of abuse was exchanged. On the evening 
of the 17th of August last, Sheoratan was returning to his home 
shortly before sunset. As he passed Bori's house, Sheoraj caught 
hold of him round the waist. Sheoratan struggled to get free 
and abused Sheori|. Thereupon Bori called out to "the four 
accused, to beat ^^^^tan. Bori, Tippal, B[anuman and Shankar 
came out of the ^^piire in which all fiv^iived, with kihia, and 
all of them heat Sheoratan, who was unarmed. Th^ felled him 
to the ground and went on beating him as he lay thera Madh» 
wa, cousin of Sheoratan, came running up with a l(Uhi to help 
him. He struck Shankar a blow on the head, hnt was knocked 
down and beaten by all five. Gauri, the father of Sh^ratan, then 
came up and was also knocked down and beaten and left una>n- 
scions. Musammat Maiki, the wife of Madhwa, threw herself on her 
husband’s body and was also beaten, although not severely. Sheo- 
ratan and Madhwa died on the spot. The assailants then ran away. 
This version of the story is that generally given by the pro-ecution 
witnesses, and particularly by Puni, who is the brother of Bori, airf, 
therefore, the uncle of all the four appellants. Jfothing Ims been 
shown, in his cross-examination or otherwise, to indicat© any 
bias or hostDity against any one of the accused, and we agree with 
the assessors and the learned Jndge in accepting his eiridraice 
as substantially true. It amounts to this. Five men armed with 
lathis assaulted Sheoratan, a young man of some thirty-*ree 
years of age, who was unarmed, and heat him irith their lathis. 
They knocked him down and continued beating him, with the 
result that he died then and there. The medical e^enra shows 
that his breast-hone was fractured andfhat injury was also caused 
to the pericardium, the result of lathi blows. The body ■aas so 
decomposed when the post mortem examination was made that 
external marks of bruises could not be detected. While the accused 
vrere thus assaulting Sheoratan, Ma^wa came up to the reseueof 
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his cousin. He also*was beaten to the ground and so severely 
belaboured that he died. The medical evidence shows that his 
skull was fractured, and so was his breast-bone, and that death was 
due to the fracture of the skull It is thus clear that all the accused 
brought about the death of Sheoratan and Madhwa. The learned 
Sessions Judge on these facts has convicted them under section 
304 'of the Indian Penal Code. He says : — Though the four 
accused cad be imputed with knowledge of the likelihood that 
deathmight be caused, yet I think no intent can be presumed. 
Another reason why I think the charge of murder cannot be 
sustained is that it is not proved which of the five men, Shankar 
Hanuman, Tippal, Sheoraj and Bori dealt tlie fatal blows that 
resulted in actual |ieath/^ ^ ^ 

We are Enable to agree with either proposition of law. Under 
section 299 of the Indian Penal Code, a person is guilty of culpable 
homicide who causes death by doing an act with the intention of 
causing death or with the intention of causing such bodily injury 
as is likely to cause death, or with the knowledge that he is likely 
by^such act to cause death. Under section 300, except in the 
cases thereinafter excepted, culpable homicide is murder if the 
act by which the death is caused is done with the intention of 
causing death, or (4thly), if the person CQmmitting the act 
knows that it is so imminently dangerous that it must in all pro- 
bability cause death or such bodily injury as islikely to cause death, 
and commits such act without any excuse for incurring the risk of 
causing death oi sucttdigury as aforesaid. 

It seems to us that the case falls clearly within the 4th clause 
of section 300 of the Indian Penal Code. It cannot be said that 
any of the exceptions takes the case out of the section. The only 
exception which could possibly be suggested is exception No. 4, 
but here, even if there was no premeditation, which may be granted, 
there was no sudden fight, as Sheoratan was unarmed and taken 
by surprise. But even if we take it that in the case of Madhwa 
there was a sudden fight, the Uccused cannot take the benefit of the 
exception, because they took an undue advantage of their victim 
and acted in a cruel manner. Sheoratan was unarmed, Madhwa, 
although armed, was one against five. Both were instantly felled 
to the ground, and in this defemieless condition were beaten with 
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such violence that they died on the spot. It is imposable to 
prove by direct evidence the intention of a particular individual. 
The intention can only be inferred from the reasonable and prob- 
able result of bis act or conduct. The learned Judge seems to 
confuse the meaning of the term intention with desire. It is quite 
possible that these persons had no wish either collectively or in- 
dividually to kill Sheoratau (as is indicated by the fact thatw 
wound was discovered on his head), but neverthel ess, if they b^t him 
in the way it is proved that they did, they must he taken to have 
had knowledge that their act must in all probability c^use d^th 
or such bodily injury as was likely to cause death, and if so, they 
are guilty of murder. Under circumstances such as th^, it k 
quite immaterial to ascertain whose blow was the immediately fatal 
one. In the case of Sheoratan no single blov nem necessarily have 
been the actual cause of death, which, may have been due to the 
shoot resulting from the many severe blows he received. They 
were all taking part in the beating, and all must be pr^mai to 
have known that the probable result of such a beating was that at 
least, such bodily injury would he caused as was likdy to cause 
death. It did in fact cause the death of two persons in the prime of 
life. We cannot agree with the rule of law laid down in 
Singh v. Kj,ng-Emperor (1). We , therefore, convict the four 
accused under section 302 of the Indian Penal Code. We set aside 
their conviction under section 304 of|he Indian Penal Code and 
we sentence them under both chafges with, to liie 

of Sheoratan and Madhwa to transportaSios^ for Ke (to run con- 
currently) with effect from the 24th of May, 1913. ' 

Appeal dismissed. 

(1) (1912) 9 A. !<.?., 180. 
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APPELLATE CIVIL. 

Befari Sir Henry Michards, Knight^ Chief Justice^ and Mr, Justice Piggott, 
KUNBANLAIi (Plaiotipf) v. SHANKAR LAL akd anothIb (Dbtondants) * 
Hindu law^oint Hindu farriily^Presumptions as to property in the possession 
ofrnemlersofajointfarriily, 

Property^in tlie pofisestifion of a joint Hindu family should be presumed to be 
joint family property until the contrary is shown, even though it may have been 
acquired in the name of a particular member of the family. 

The fact that property stands in the individual name of one or other 
member of a joint Hindu family does not of itself give rise to the presumption 
that it is the separate property of that member. Garumurthi EeddiY. GwramTml 
(1), Shiu Golam Sing v. Baran Sing (2) and T.aruck Ghunder Totadar v. 
Joodheshteer Ghunder Kundoo (3) referred to. Bam Kishan Das v. Tunda Ual 
(4) discussed. 

The following genealogical tree will help to explain the facts 
of this case : — 

JAWAHIBLAL. 


Mohan Lai. * Bhupat. 


Kunaan Lai, plaintiff. 


MakhanLal. Jagan Hath. 

One Shankar Lai obtained a decree against Makhan Lai, a son of 
the plaintiff, and in execution of the decree had Makhan Laks 
share in three houses attached. Kundan Lai objected to the attachment 
under order XXI, rule Is, of the Code of Civil Procedure his 
objeetion was summarily disallowed, and he brought the present 
suit under order XXI, rule 63, for a declaration that the houses, 
being the self-acquired property of Kundan Lai, could not be attached 
and sold in execution of the personal decree passed against Makhan 
LaL The court of first instance dismissed the claim, holding that 

• Second Appeal No. 1822 of 1912 from a deoree of H. M, Smith, District 
Judge of Agra, dated the 7th of September, 1912, ooufirmiug a deoree of Raja 
Ram, Munsif of Agra, dated the lOth of June, 1912. 

(1) (1908) I. L. R., 32 Mad., 88. (3) (1873) 19 W. R., 0. R., 178. 

^ (2) (lt68) 1 B. L. R., A. G.,1641. (4) (1911) I, L, R., 83 All., 677. 
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the houses being the joint family property were liaMe to attadb- 
mmit and sale to the extent of the share of Mfl.VT^g.n Lai, 
third. Kundan Lai appealed to the'Dxstidct Judge, who 
the decrees but his findings material to the case were as follows 

1. Jawahir Lai left three sons, namely, Mangal Sen, the father 

of the plaintiff, Mohan Lai, and Bhupat, and lffi„.ikt no am>Mf, ral 
property in fact. ' ‘ * 

2. Mohan Lai purchased the first house in 1839 in his own 
name and the second in 1860, and Kundan Lai the plaintiff pnr- 
chased the third in 1890. Bhupat and Mohmi Lai had both died 
childless, and the plaintiff succeeded to them. 

4. The family of three brothers was joint and after the 
death of Bhupat the house pa^ed by suryivorship to the ^aintiff. 
The plaintiff appealed. 

Pandit Mohan Lai Scmdal, for the appellant : — 

As the houses devolved from his uncle to the plaintiff, the 
houses were his self-acquired property. Eeliance was placed on 
Qurumurthi Beddi v. Ghirammal (1) and Oarv/r Prasad v. Bam 
Partap (2). He submitted that only property inherited directly 
from the father or grandfather was ancestral property in whidi 
the sons had a vested interest by birth ; MitaJcshara, chap. 1, sec, 
11, pla. 3,2T and 33, sec. 5, pla. 3; Kaidiya Led v. Lai Bahadur 
(3) ; Mayne’s Hindu Law, § 275. As there was no ancestral 
property, and as there is no evidence that the houses were purchas- 
ed from joint fainily funds or with joint ybour, the houses were 
the self-acquired property of Kundan Lai ; 8hiu Odom Smg v. 
Baran Bing (4) ; Badhiha Prasad v. ML Pharma Das (5); 
Bobu Hand Goomar Lai r. Movlvie Baaeeooddeen Eo8sen(6); 
Ohatturbhooj Meghji v. Dharamsi Naranji(I) ; Bam EishanPas 
Y. Tunda Mai (8). When a property is purchased in the name’ of a 
person the presumption is that it is his self-acquired property, and 
the onus is on the party asserting the contrary ; Badha Bmnon 
Eoondoo V. Phool Eoomaree Bibee (9) ; Ehelut Ohvmder Ghose 
V. Eoong Loll Dhwr (10). The property may be joint without being 


(1) (1908) L D. B., 32 Mad., 88. 

(2) (1907) I. L. B., 29 AIL, 667. 
(8) Weekly Notes, 1902, p. 20. 

(4) (1868) 1 B. L. B., A. 0., 161 
(6) (1869 ) 3 B. L. E., 124. ^ 


(6) (1872) 10 B. L. B., 183. 

(7) (1884) I. Ii. B., 9 Bern., 4^ 

(8) (1911) X lu B., 33 AB, 

(9) (1868) 10 W* 

(10| (1^ KJ W. CLBa, 8^ ; 
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ancestral and it is only in the ancestral property that the sons have 
vested interest. 

Munshi Benode J5e/ian(with him Pandit SJiiam, Krishna Bar) 
for the respondents : — 

The family being joint the houses passed by survivorship to 
Kundan Lai. ^So it cannot be said that the property descended 
collaterally on Kundan Lai. Eeliance was placed on the remarks 
of Bhashyamlyyangar, J. in ^darsanamMaisfriy. Karasirnhidu 
Maistri (1). He referred to Mayne’s Hindu Law as showing that 
there are many kmdl*'of property in which sons have vested inter- 
est. He further invited the attention of the Court to the remarks 
of the Munsif in his judgement, in which he passed strictures on 
the plaiutififfor having colluded with his son to defraud his credi 
tor. . 

Pandit Mdhom Lai Bctndal, was heard in reply. 

Eiohaeds, 0. J.— This appeal arises out of a suit in which the 
plaintiff sought a declaration that certain house property which 
had been attached in execution of a decree against his son, Makhan 
Lai, was the sole property of the plaintiff and therSfore not liable 
to attachment and sale. ■ '**.-• ■ 

The facts as found by the court below are as follows. 
Jawahir Lai had three sons, Mapgal Sen, Mohan Lai and . 
Bhupat Lai. Mangal Sen died .Erst, leaving. ■, a son, Kundan 
Lai, the plaintiff in the present' suit. Mohan Lai died next 
and then Bhupat. •^’either Mohan Lai nor Bhupat left issue. 
Two of the houses were acquired in the name of Mohan 
Lai. The third house was acquired in the name of Kundan 
Lai, the plaintiff, in the year 1890. The court below has 
found, and in second appeal we are bound by its finding, 
that Mangal Sen, Mohan Lai, Bhupat and the plaintiff, Kundan 
Lai, constituted a joint undivided Hindu family. The next 
finding is not very clear, but we take it to be this, that there 
was no evidence given that the ancestor Jawahir Lai had any 
ancestral property, or that Mangal Sen, Mohan Lai and Bhupat 
took any property by survivorship upon the death of Jawa- 
hir jLal. Under these circumstances the lower appellate court 
affirmed the decree of the court of first instance and dismissed the 




(1) (1901) L Jj, B., 26 Mad., 149 (166). 
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plaintiff s suit, holding that the property attached was joint faioily 
property. 

The appellant contends that from the mere fact that Mang^ 
Sen, Mohan Lai, Bhupat and Kundan Lai constitute^ a joint Bindu 
family, it must not he presumed that the property which was 
acquired in the name of Mohan Lai was joint property ; and that 
therefore it must he taken that Kundan Lai inherited th& houses 
which were acquired in the name of Mohan Lai and did not take 
them hy survivorship, and that therefore the property wm in his 
hands not as ancestral or joint family '^ropeily in which his sen 
took any interest. In support of this contention the case of 
Owrumwrthi Beddi v. Qurammal (1) is cited, also the cases of 
Bam, Kishan Das v. Tunda Mai (2) emd Shiv, Gdam Sing v. 
Baran Sing (3) and several other cases. In the case of 
Bmn Kishan Bas v. Tunda Mai the facts were not nnli kA 
the facts of the present case, except that in that case it was ti® 
decree-holder who brought the suit for a declaration that the 
property which he had attached was liable to attachment and 
sale. * 

The respondent contends that on the finding that Mangal 
Sen, Mohan Lai, Bhupat and Kundan JM constituted a joint 
Hindu family, it ought to be ^presumed that the property 
“which was acquired in tfe name of Mohan Lai was joint family 
property. ^ 

In the absence of authority to the confei^, it semiB to me 
that on principle there ought to be a pr^numption that pro|^rty 
in the possession of a joint Hindu family, e^ren though acquir^rf in 
the name of a particular member of that family, is joint family 
property. The very idea, it seems to me, of a joint undivided 
Hindu family is complete unity of inter^t and joint possei^ioa 
of all property. No doubt members of a joint Hindu family can 
acquire and own separate property, but it would seem to tm Hat 
this is somewhat abnormal and exceptional (Kmdilico of tHn^ 
which ought to be proved It m^al to' ttol ttee mm 

be joint family property which is nol Such seea» to 

have been the opinion of Sir ]&[OfiABn CouCTin tto of 

(1) (1908) I. li. m W. 
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TarucJc Ohunder Totadar t. JoodheaMeer Ohunder K%ndoo (1), 
However this may be, the case of JSam Kishotn Das v. T%nda Mai 
(2) is an authority that where it is not proved that there was any 
nucleus of ancestral property, there is no presumption that property 
acquired in the name of any individual member, or in his possession, 
is joint family property, and some dissent is passed against the 
view taken by Sir Richard Coucjs in the case already mentioned. 
It seems to me, however, that it is unnecessary in the present case 
to express any v?ew on the correctness of the decision of Bam 
Eishan Das v. Tunda Maly because I think that in the present 
case it is necessary for the plaintiff to establish the proposition 
that where property has been acquired in the name of a member 
of a joint and undivided Hindu family, there is not only no pre- 
sumption that the property is joint, but that there is actually a 
presumption the other way, viz., that the property is separate. 
This, I think, would be a very great expansion of the decision of 
Bam EisTian Das v. Tunda Mai. It seems to me that the plaint- 
iff coming into court and seeking a declaration that proper|y 
which was acquired at the time the family was joint^ it lay upon 
him to show that the property was the separate propprty^ pf the 
individual member of the family in whose njmie^ife .Wfiis acquired. 
It may be urged that the mere fact that the property was acquired 
in his name raises so^e presumpt^n that it w#s his separate 
property. It seems to me that sucfr a contention has no force. It 
is well known that property which is undoubtedly joint is acquk’ed 
in the name of individual members of the family. A joint family 
frequently consists of a large number of members, many of whom 
may be infants of tender years or absent. In many cases it would 
be practically impossible to acquire the property in the names of 
all the family. It is common knowledge that joint property is 
seldom acquired in the names of all the members and not always 
in the name of the manager. This being so, and the normal and 
natural condition of the family being one of complete unity of 
interest, I cannot hold that any presumption arises from the mere 
fact that the property has been acquired in the name or names of 
one or more members of the joint family. If this view be correct, 
^ the plaffintiff ought to have proved that the property was acquired 
(1) (1873) 19 W. R., 0. R.» 178. (2) (1,911) I. L. B., 83 AU.^ 677. 
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with the separate property of Molwi Lai, or at least that after its 
acquisition he held it ms separate property excludii^ the other 
membep, I may mention here that it was assnmai in the argu- 
ments that if the houses acquired in the name of Mohan Lml were 
joint, the property in the other house was joint also. 

For these reasons I would confirm the decision of the cxrarl 
below and dismiss the appeal. * 

PiGGOTT, J. — I should like to add a few words, There are 

■m 

three houses in dispute, one purchased in the name of Kundan Lml 
in the year 1890 and two purchased in the name of Mohan Lai in 
the years 1839 and 1860. With regard to the first of these hous^ 
there is a plea in the memorandum of appeal that, inasmuch as this 
house was purchased by a father during the minority of Ms sons, 
they cannot possibly have any share therein. It seems to me worth 
pointing out that no attempt has been made to support by argu- 
ment the proposition of law here snggested. There seems on the 
contrary a clear presumption, unless and until the contrary isi^ 
proved, that the property purchased by Kundan Lai during the 
minority of his sons was purchased by him out of funds which, 
formed the joint family property of himself and of his sons. 

As regards the two houses acquired in the name of Mohan Lil 
I wish to say only this much, that I might have "found some diffi- 
culty in distinguishing the present case from that reported in I. L. 
K, 38 AIL, 677, if this were a suit in which" Mohan Lai himself, 
or a transferee from Mohan Lai, was cont^ting^ a riaim b^ed 
upon a plea that the said houses had all ^ong been the property 
of the joint family of which Mohan Lai was a member. As the 
facts stand, all that we know is that these houses have belonged, 
for over seventy years and over fifty years respectively, topper- 
sons who were members of the same joint family and have ckvolvai 
amongst members of that family with nothing to show that mjom 
of them ever, expressly or by implication, claim^ them as Ms 
self-acquired property. It seems to ^ is a praump- 

tion that the property thus devolved ^unrivorsMp and not bj ,, 
inheritance, and that this presumption is not rebutted by the mars 
fact that the purchase deeds of 1839 and 1860 stand in thaname 
of Mohan Lai alona I agree with the learned Chief that 

some further evidence should have be^ i^idered by the plainiiff, 

- 78 
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KOTTOAir propose* ** ^ order. 

Ijai. By the Court.— T he order of the Court is that the appeal is 

ptriwAR dismissed -with costs. 

Lail . A;ppeal dismissed. 
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APPlIiLATE CEIMINAL. 

Before Mr, Justice Sir George Knox and Mr, Justice Byves, 

EMPEROR V. MAN SINGH AND OTHBBS.* 

Criminal Procedure Codsy section Assessor s--Trial with only one duly 

ajcpomted assessor — Trial illegal. 

Of two assessors assisting the Sessions Judge in the trial of a sessions case, 
one only had been duly summoned to act as an assessor in that case. The other 
was a gentleman of some position who had formerly been on the list of assessors 
but had been exempted , on the recommendation of , |he District Magistrate. 
Held that in these circumstances there was no lawful trial before a lawfully 
constituted tribunal, and that a new trial must be ordered. * Queen-^Bmpress v. 
Badri {1) followed. 

This was an appeal against a conviction and sentence had and 
passed at a sessions trial. At the hearing a preliminary objection 
was taken that the tribunal by which the appellant had been tried 
was not lawfully constituted, inasmuch as there was only one 
properly appoint# assessor. The other assessor was in fact 
a gentleman who was'^; one time on the list of assessors, but 
whose name had been removed therefrom on the recommendation 
of the District Magistrate upon the ground that he was a large 
zamindar and his position in life and status were much better than 
those of persons of the class from which assessors were ordinarily 
selected. 

Babu Oirdhari Lai Agarwala, for the appellants. 

TEe officiating Government Advocate (Mr. W. Wallaoh), for 
the Crown. 

B^nox and Eyves, JJ.— On this appeal being called on for hear- 
ing Mr. Oirdhari Lai Agarwala^ who appeared for the appellant, 
called our attention to the fact that out of the two assessors who 


• Criminal Appeal No, 642 of I9l3 from an order of B. 0. Allen, Sessions 

** Judge of MainpiM, dated the Idth of August, 1913 . 

(1) Weekly Notes, 1S94, p. 207, 
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sat with the learned Judge, She assessor, namely, Thaknr Dirgbijoy 
Singh, had not been summoned as an ass^sor for the pnrpo^ of 
this trial. We ordered an inquiry to be made, and we find that 
Thakur Dirgbijoy Singh was up till 1910 on the list of ashore, 
but since that date he had been removed from Ihe list. As a 
reason for his removal, the learned Sessions Judge giv^ that i H 
Magistrate recommended this on the ground that he was a large 
zam jndar and his position in life and status were much better 
than those of persons of the class from which assessors are ordi- 
narily selected. If this be the case, we are surprised to ' find iimt 
this recommendation Ihould have been made and should have mat 
with approval. It is surely not too much to ask from Indian 
gentlemen of position and rank that they should assist in the 
administration of justice, as the sitting as an assessor can, if the 
Ipt be properly prepgi^, occur very rarely, and prol^ly only 
once in the course of three or four years. However this nmy be, 
there is no doubt that the trial of these accused persons, whm one 
of the assessors only was an ass^or summoned for the particular 
session is illegal, as has been pointed out in Quem-Mmprms v. 
Badri (ly In snch a case there has been no lawful trial before 
a lawfully constituted tribunal. We set aside tibe irM, conviction 
and sentences and direct that the acci:®ed be retried by the court 

of session according to law. ^ 

^ Ajppml oUowedL 

* 'IppiILLATk CITlIi. 


B^are Sir Benrjf Skhards, KiUgM. Chief <md Mr. JtuHee Pi^gotL 

NABAm DAS (Dsffl'HaJDUrT) t». HAB DATAL {PLAnBeH»)-un> EDP 
NABAIN (DiEiTnmijn!.)* • 

HMu mndufamUy^^Mortgage^^^ li^sor^S^m 

mortgage executed ^ father prior to birth (fsof^FaOm appdM im*s 
gtLordian ad Htem. 

Mddib&% inMEmnch as an afler-booiBcsa 
made his father set up the ctefenoe i| tte immmal natee of fts adit oa 
aooount of wHdi Qie mMtgage was giB antea, B omum* he wua that a. 

•First Appeal No. XU ofl9:a from an order of Knnwaa: Sen, A^iitirnsl 

Jud^ of Moradabad, dated the 8a of April, 19llt 

(1) Wedriy / 
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appointment of the father as guardian ad litem in such suit would he neoesBarily 
prejudicial to the interests of the boo.. 

The facts of this case are fully set out in the judgement. 
Briefly stated, they were as follows : — 

The plaintiffs father made a mortgage. At the time of making 
the mortgage he was the sole Owner of the property, as no sons 
had then been born to him and there were no co-parceners. In 
the suit brought by the mortgagee the plaintiff was also made 
a defendant and his father was appointed his guardian ad 
litem. The father admitted execution of the mortgage and 
its validity ; a decree was passed, and the mortgaged property 
was sold. Subsequently the plaintiff brought a suit for 
recovery of possession of the property on the allegations that the 
mortgage debt had been incurred for immoral purposes and that 
he had not been properly represented in the mortgage suit, as his 
father was a person of immoral habits and not a proper person to 
represent his interests. The court of first instance dismissed the 
suit, on the ground that the plea set up by the plaintiff was not 
available to him, as he had not been born at the date of the 
mortgage. The lower appellate court remanded the suit, holding 
that the first court should have received evidence as to the alleged 
immoral habits of the father in order to ascertain whether he was 


a fit person to havb been appointed guardian of the plaintiff. The 
defendant appealed against the order of remand. 

Dr. Satish Chandra Banerji, for the appellant : — 

The question, whether the plaintiff was properly represented 
or not by his father in the mortgage suit, is quite immaterial in 
this case. Not having been born at the. date of the mortgage he 
had no right to question its validity. It is well-settled law that 
an tffter-born son cannot raise the plea of immorality of the 
mortgage debt. He had no defence whatsoever to the suit on the 
mortgage ^ so any want of proper representation cannot have 
prejudiced him at all. The first court rightly refused to take 
evidence as to the alleged immoral livelihood of the father. In 
fact, the son was not a necessary party to the mortgage suit at all. 
The Hon’ble Dr. Tej Bahadur Sapru, for the respondent 
The mortgage suit was brought in 1890. At that time the rule 
# of law laid down in the case of Bhauxini Prasad v. Kallu (1) 
(l/(1896)LL.E.,17All.,‘637, 
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was in Ml force. At that time the son of the mortgagor was is^g 

regarded as a very necessary party to a mortgage suit. If the 

plaintiff was not properly represented in the mortgage suit he 

would have a right to bring a fr^h suit. It is necessary, HabdItaju. 

therefore, to decide whether his father was a fit person to represent 

the plaintiff. His defence would be based on the fact that at tim 

date of the suit hejiad acquired an interest in the property. At 

that time this defence would have a fair chance of success. The 

law as it now stands is of later developmmit, . . - • 

Dr. Satish Oharidra Banerji referred, to Ohattarpal Singh v. 

NatluiQ.). 

EichabDS, C.J., and PiggOTT, J This appeal arises out of a 
suit in which the plaintiff sought to set aside a decree obtained 
in the year 1899 against him and his father. The decree in^ ^ 
question was on a nmrtgage made in the year 1896, admittedly - 

some two years before the birth of the plaintiff. It is admitted 

also that at the time of the mortgage the mortgagor had no other 
son and was in that sense the sole owner of the property mortgaged. 

When the suit was brought the present plaintiff had been bom, and 
he was made a party to the mortgage suit under the guardianship 
of his father. A decree was obtained upon foot of tiie 
mortgage and the property was sold. Subsequently the father 
died and, the proceeds of the sale of the mortgaged property 
proving insufficient, a further decree was obtained under section 

90 of the Transfer of Properly Act and certain otiier proi^ ^ 

sold In these proceedings the plaintiff's mother w^ sutetitated 

as bis guardian for his deceased father. The court of first 

dismisLd the plaintiff’s suit. The lower api^ ^ co^ ^ 
reversed that decision and remanded the case, holding ihnt the 
plaintiff ought to have been allowed an opportumty to ^ 

' Evidence to show that his father was a man of 

and that the mortgage debt had been mcurred for i^M 

to m that tore be no (pestioii bat tot to 
, .H^r^he sreeoat eoit ™ a party t» to ongmal 

iTft , ^erCtot to fator toe a -bo» to »art . ^ 

(1) Weekly Ho4efi» 
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might under certain circumstances not have appointed guardian. 
We have, however, to consider, before interfering with the 
proceedings of the year 1899, whether the irregularity, if such 
it was, caused any damage to the plaintiff. We have therefore 
to consider what possible defence could have been set up in the 
mortgage suit. It is suggested that he might have made the 
defence that the debt was incurred for immoral purposes. This 
no doubt would be a defence which the father as guardian might 
find difficulty in setting up on behalf of his son. It is now 
settled law that such a defence cannot be set up where the 
mortgage was made whilst the mortgagor was the sole owner. It 
must be assumed that this was always the law, and indeed it has 
not been shown to us that it was not the accepted law in the year 
1899. We may mention here that the present suit seeks to set 
aside the decree of 1899, but not the decree imder section 90. We 
cannot see that the plaintiff has suffered any damage whatever by 
reason of the fact that he was represented by his father in the 
litigation of 1899. That the mortgage was not duly executed, 
failure of consideration and such like were all defences which the 
father could have set up on behalf of his son. With regard to the 
decree which was subsequently made under section 90, it may 
be pointed out that at that time the plaintiff was represented by 
his mother, who was undoubtedly able to put forward any possible 
defence that could be made including, if necessary, the immorality 
of her husband. For these reasons we t hink that the appeal must 
prevail. 

We accordingly allow the appeal, set aside the order of the 
court below and restore the decree of the court of first inafg-TiAo 
with costs in aH courts. 


Appeal aUowed. 
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EBVISIONAL GBIMINAL. 

Before Mr, JusUce Eynes, 

BMPEBOB 0. SAYEED AHMAB* 

Aci (Local) 2fo. IV of 1910 (Ufdted Promnces Excise secHtM 60 — Uniamf^ 

possession of &ms(Me miMe-^-Search m X of l&fB (Inikm 

Oaths Ad)i section 13 — Presumption that oaih was dul$ admimsiered. 

An excise inspector searolied the hoxise of a person suspected io Ise in 
illicit possession of an excisable sxtiole, nstjxtBly (Kcalne, and cocaii^ was fcnad 
in the house. 

■ . ■* w # 

Beld that the subsequent conviction dE the pcacson m possoBilcm d the said 

house was not rendered illegal by the fact that the excise inspector had not 
previously obtained a search warrant 

Emperor v. Allahdad Khan (1) and Emperor v. EaargMnd (2) referred to. 

Meld also, that it is a reasonable presumption that an cath has been duly 
administered to a witness appearing before a court although the record of the 
court may contain no refereiice to that fact. 

This was a reference from the Scions Judge of Saharanpur 
recommending that the conviction of and sentence upon one Saj^ 
Ahmad, who had been convicted by a Magistrate of the firat 
class, of an offence under section 60 of the United Provinsefi 
Excise Act, 1913, and sentenced to a fine of Es. 30, should be s^ 
aside. The facts of the” case and the r^tsons for the learned 
Sessions Judge’s recommendation are set forth in the order of the 
High Court. 

The applicant was not represented. 

The Assistant Government Advocate (Mr. JEL Mci(mfmn),tor 
the Crown. - 

Eyves, J.— This is a reference by the learned Se^ions Judge 
of Saharanpur recommending that the conviction of &.yeed Ahmad 
under section 60 of the Excise Act be set asida .&yeed Ahmad 
and Amir Ahmad were tried together under the same section 
Both were convicted. Amir Ahmad was sentenced to rigorous 
imprisonment for three weeks and to a fine of B<s. 1,000 aiMi ^y^d 
Ahmad was fined Es. 30 only. Amir Ahmad appealed and the 
learned Sessions Judge accepted his apjml and acquitted hiin 
His judgement in that case forms of the record in this 
reference and I have examined it carefully. I am, howeva:, not 
concerned witii tim (^e of Amir A himd. One for 

' ~ * O rimitial ^^fagmOQ HOb 8S6 d IM3« 

(1) j(l913) 11 A. L.sJ., 442 ; LHB., 35 AH. 358. P) (1912gI.IXB.f S5 All^, 1. 
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acquitting him was that the learned Sessions Judge was of opinion 
that the cocaine which was admittedly found on his premises was 
found in a place where it could easily have been planted and that 
there was evidence to show that certain enemies of Amir Ahmad 
might well have so planted it The only reason why I refer to 
that judgement at all is because many of the points taken in this 
reference have been dealt with more elaborately in that case. The 
first ground tafen by the learned Judge is that the search was 
illegal in that the Excise Inspector, although he had full 
opportunity of getting a search warrant, did not do so. I do not 
think that the absence of a search warrant affects the legality of 
the trial. This point was raised very recently in the case of King 
Emjperor v. Allahdad Khan (1). In that case also there was no 
search warrant, nevertheless the Magistrate convicted the accused 
On appeal the Additional Sessions Judge held that the search was 
illegal and that the absence of a search warrant was fatal to the 
case for the prosecution. He therefore acquitted the accused. 
Against this order of acquittal the Local Government appealed. 
The Bench which heard the appeal did not decide .this point and 
the head-note to the case of King-Emperor v. Allahdad Khan 
isdn this particular wrong. In the course of their judgement the 
learned Judges say that they would have some hesitation in holding 
that the search was legal. They do not say that the search was 
illegal and in the concluding words of the judgement they add we 
think that it was the intention of the Legislature that in a case 
under section 63, where it is necessary to search a house, a search 
warrant should be obtained beforehand.” But it will be noted 
that in spite of this observation this Court held the order of 
acquittal was wrong and the conviction of the accused was 
maintained. In another portion of his order of reference the 
learned Sessions Judge says the question is whether in the 
absence of a warrant the whole search is not illegal and null and 
void and no conviction is legally sustainable as in analogous cases 
under the Gambling Act.” The case just quoted is an authority 
for the proposition that whether the search was legal or not the 
conviction of the accused depended, not on the legality of the 
- search, but on the fact that cocaine was found illegally in his 
( 1 ) (1913) 11 A, L. J., 442 ; I.L.E., 35 All, 358, 
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possession. I do not understand what the learnt Sessions Judge 
means by the latter portion of the sentence quoted above. There 
is no analogy that I can see, between gthe Excise Act! and Ibe 
Gambling Act • In any case, a conviction under the Gambling 
is by no means necessarily invalid even if the search of the premia 
is made without a proper^warrant. If a search under the Gambling 
Act is made illegally^the only result is that certain presumptions 
which can be drawn under the Act, if the search was made in 
accordance with a properly obtained warrant, do notarisa If 
authority is wanted see Mfnperor v. Margohmd (1). 

The next point taken by the learned Judge is tibat the recorf 
does not show that any witness was examined on oath and the 
trial was therefore apparently illegal. Again I cannot follow the 
learned Sessions Judge. The trial was held by the late Mr. Cle- 
ment Wright, a Magistrate of the first class. It app^rsfrom 
the judgement in the other case that on this occasion and appa- 
rently on this occasion for the first time, Mr. Wiight recorded the 
evidence with his own hand and did not have it recorded in the 
vernacular as is the usual practice. It is true that the record does 
not show that an oath was administered to any of the witn^ses, but 
I am not aware of any ' provision of law which requires a court 
examiniug a witness to record the fact that an oath was adminis- 
tered. At any rate, I do not thmk that the proper conclusion for 
the Sessions Judge to arrive at, because no note was made that 
an oath was administered to each witness, was that lie whole trial 
was illegal, T may point out that in &e caise of A m i r A hma d, his 
counsel begged the court not to dispose of the appeal on that 
point. No suggestion was made, apparently, either in the grouncfa 
of appeal or otherwise, by any body, that as a matter of fact no 
oath was administered. I think the reasonable presumption would 
be, in the absence of any suggestion to the contraiy, that proper 
procedure was followed The learned Sessions Judge might haye 
examined Mr. Wright before coming to the condushm at whidt he 
aOTved. He says that he did think of doing so, but thought it was 
impossible for Mr. Wright to remember whether an oath was adminis- 
tered in any particular case. But' the learned Sessions Judge has 
pointed out th^ on this particular case Mr. Wrij^ adopted an^ 
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tiiiTisual procedure. He miglit therefore very well have been 
able to remember whether or not he administered an oath to each 
writness. Having regard to the care with which he seems to have 
tried the case, I do not think it at all likely that he, a magistrate 
of the first class, would omit to administer the oath before record- 
ing a witness's deposition. I would also refer the learned Judge 
to section 18 of the Indian Oaths Act. 

The third ground is that the finding of the small packet of 
cocaine is most suspicious. This is a questioa of fact, and after 
examining the record carefully I am not in agreement with the 
learned Sessions Judge. 

The fourth ground taken is that the search was not conducted 
in accdrdance with law. This is based on the finding that one of 
the search witnesses remained outside the shop while the other 
stood at the threshold while the search was being conducted I see 
nothing improper in this, having regard to section 103 of the Code 
of. Criminal Procedure. The shop apparently was quite a small 
bne and I have no doubt that the witnesses could see perfectly well 
what was going on, in fact perhaps better than if they had gone 
inside. In my opinion the trial was properly conducted and the 
conclusion drived at by the Magistrate was right. I decline to 
interfere. Let the record be returned 

Record retuTThed, 


FULL BENCH. 


Before Sir BeWy Btcha/rdsj Kftdght, Chief Justice, Mr. Justice Sir Pramada 
Char an Banerji and Mr. Justice Tudball, 

HAND BAM (litoBKDAiirT) OHOTE LAL ihd anothbb (Plaintii'ps).* 
{Local} No. I of 1900 (United Provinces Mumcijoalities Act), secUoh 187 
\il{h) *^^uhicipa^ election--^ Buies framed by the Local Government f(yr 
- ^regulation of o/ rules^PetiMon against successful 

candidato^A0eal. 

Eeld(l) that the proyisions of section 187 of the United Provinces , 
Municipalities Act which gave power to the Local Government to make rules 
*• generally for regulating all elections under the Act, * ’ were wide enough to 
indtide rulOT for the filing and decision of election petitions; and (2) that no 

• Beyond Appeal No, 242 of 1918, from a decree of F. S. Tabor, District, 
^Judge of *Bhah]‘ahanpur, dated the 13th of February 1918, confirming a decree of " 
Piiya Nath Ghose, Munsif cf£ Shahjahanpur, dated the 16th of September, 1912* 


yot IXIV.] SlffilSS. 5f9 

appeal Hea from the order of a “ocmipetent ooort ” paesed on on prtiiieD 

under rule 43 of the rules framed by the Xx>cal dovemmsnt under seotlon 107 
(1), olauaa (h) of the Act. KkunM Lai y. Baghwtui/adan\ Prasad (i) foiOoced. 
Szirftdw Lai y, MahaTtnnad Pai^ (2) approved. 

This was a petition asking for a declaration that the dection of 
one Babu Nand Ram to the Manicipal Board of Siahjahanpnr was 
invalid. TheMnnsif before whom the petition was filed declared the 
election to be invalid. The defendant preferred an appeal to tfie 
District Judge, who held that no appeal lay from the MunsiFs 
order and dismfe^ the appeal. The defendant Weapon 
appealed to the Bigh Court. The case came up before the 
the Hon’ble Chief Justice and Mr. Justice Tudball who' mfi de the 

following orders and referred the case to a Full Bench. 

BiOHiRDS, 0. J.— This appeal arises out of a muaicipal eleotioa petiticsL 
The petition came before the Munsif of Shahjah^pnr, who declared the eleotion 
to be invalid. An appeal was preferred to the learned District Judge, who h^ 
that no appeal lay and dismissed the appeal on this ground* 

Under section 187 of thb KipioipaliMes Ao^ I ci 1900, t!^ Ijml OamoEh 
ment have power to make rules in the manner th^dn prewdbed for 
matters connected with municipal deotions. Olanse (A) is as follows; — 
“Generally for regulating all elections under this Act*^* In p^SRiaaK^ of ^ 
powers conferred or supposed to have been conferred under the seoMmi, the 
Local Government made the following rule “Thevdidity of an declimi made 
in accordance with these rules shall not be questioned except ^petition 
presented to a competent court within fifteen days aft®: the day upon which 
the election was held by a person or persons enrolled in the Municipal Aotocal 
roll.’* When the draft rules were published the wcards were ** presented to a 
District Magistrate” instead of “to a oompetot eomk** 

"" therefore before us is whefiier, assummg the rufe to have been duly nuide us^c 
section 187 of tbe Municipalities Act, an apj^l In the case d KhufiM 
Jjal V. Baghiimfidan Prasad (1) a Bench of this Court hdd m 
appeal lay in a municipal election petition. It la qnite obvioiis that if an 
appeal does lie, there can be in all mnnioipal election <mses at least one spped[» 
anl in all cases where the petitioner goes in the first instance to Mmsdl 
there can be two appeals. In almost all oases this would that the paries 
tyould he involved and the time of the court taken up m more or less 
litigation, because by tbe time tbe matter was finally decided &e tern d ^ 
election might easily have expired. Great oonfusicm im^t als^ ai^ havii^ 
regard to the provisions of Buie 42 and Buk 43. B seams to me thai whatero: 
our decision on the question rai^ in the present appeal ought to ^ 
Government ought to seriously consider an amendment to Eula 42, layh^ 
down in clear language the tribunal intended to try election peUSy msM. 
prescribing such rights of appeal, if any, as are intended to be ^mL I 

(1) (1913) I. L. B., 35 AIL,!460. (2) (191^ 16 Oudh (kses, 36. 
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however, that out deoifliou upon the present question might possibly decide 
important questions of principle arising perhaps under totally different 
ciroumstanoes. I therefore' think that the present appeal ought to be referred 
to a larger Bench. 

TuhBAtiii, J.— I fully agree with the learned Chief iTustioe that the case does 
involve oertam questions of prinoiple which are of oousxderable importance and 
a decision on the point byja larger Bench is aheoesfity in the case, I therefore 
agree in the order proposed. 

The case coming on before the full Bench. 

Babu P'lirushoUam Bos Tandan (with whom Dr, Satish 
Ohind/ra Saner ji), for the appellant, contended that, eTen if there 
were no rules framed by, the Governmejat in that behalf, under 
the common law a suit would lie to set aside an election, 
and wherever a suit was allowed there was an appeal allowed 
also nnder the rules of procedure prescribed for the Oivil Courts* 
The rules made by the Government, in regard to elections, which 
toot away a right of appeal, militated against the common law 
and were therefore ultra vires. Section 187 of the Municipa lities 
Act conferred powers on the Government to frame rules for the 
conduct of elections only up to the election stage and not beyond 
that. There was no statutory provision taking away the 
jurisdiction of the Oivil Court. Every election petition was in 
effect a suit. A decree had been passed against the appellant 
and there must be some remedy provided to set it aside. Assuming 
that the rules were not ultra vireS) there was an appeal allowed 
from the decree made by the Munsif. The Civil Procedure Code 
allowed an appeal from every decree and the order passed by the 
first courti was in the nature of a decree. The court that exercised 
jurisdiction in such cases was a Civil Ooiirt. The Munsif was a 
Civil Court and a competent court. The word petition had been 
used in the rules, but no difference between a suit and petition 
ajipearedto have been intended. What was to be taken into 
consideration was the nature of the relief claimed and not 
merely the words used. The order of the Munsif was a final 
adjudication and was therefore 'a decreet Against a decree an 
appeal was allowed. The object of Rule 42 was to out short the 
period of limitation i.nd not to make any difference between a 
/suit and a petition. 

Munshi Gobind Prasad (with him Munshi Laohmi Warain) 
was not heard in reply. 


VOIi. XXXV.] AIMHABAD SBETO. 

^ Richabds, 0. J., Banbbji and Todbaii., J, J. ^—TMs appml 
arises out of an election for the municipality of Shahjahanpur. It 
appears that Lala Nand Earn was a cmdidate for election and 
was declared duly elected. Ohote lal and Lachmi Narain 
presented a petition, under rule 42 of the election rules framed 
by the Local Government, in the Munsifs court. The i^t of 
the petition was that the election of Lala If and Earn was dedared 
void. Nand Ram, thereupon, presented an appeal to the District 
Judge. The District Judge held timt he had no jurisdiction and 
dismissed the appeal. Nand Ram has now appeaW to this CJmrt • 
It is argued on his behalf, first, that tlm rules framed by the 
Local Government are wJtw wres; and, secomlly, that even if 
these rules are valid, the order of theMunsifwas a “decree" 
from which an appeal lay to the District Judge. Section 187 of 
the Munidpalities Act^ I of 1900, provides that the Local 
Government may freme forms for any proceeding of a “Bmird for 
which it considers that a* form should be provided ai»i may after 
previous publication make rules consistent with the Act and 
applicable to all Municipalities. ” Clause provides far the 
making of rules “ genmally for reguhding ull elections under the 
Act.” The contention of Naud Ram is that the powers of the 
Government are confined to making ml® regulating nattera np 
to election, but that for matters arising after fte election there ia 
no p'bwer conferred by the Act upon the Government fe> 
make rales. In liiMr alftai^ the (^nse is bc4 very 

happily expr®sed, the words tmed are wide enough to permit of 
the Local Government frannng ,rul® connected with elections, 
whether before or after the counting of vot® mid declaration of the 
poll, and that it was within the power of the Government to frame 
rules providing for the dedsion of qu®tions relating to the validity 
of municipal elections. In pursuance of the powers conferred by 
section 187 the Local Government framed the following rale 

“ The validity of an election made in acocardance with fh®0 rales 

shall not be questioned except by a petition pr®eiited^ to a 
competent court, within fifteen days after, the day on which the 
election was held, by a person or persons enroUed in the mumai^ 
election roll.” Clause (2) of this rale is as _foUows:-‘‘If tbe^ 
election be declared void, thelperson-whose election was questioned 
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skall, as from the date of the decision of the court trying the 
petition, vacate*^ his oflS.ce as member of the Board, and shall, if 
the court which tried the petition so direct, be disqualified for 
any period not exceeding five years from being elected as member 
of the Board/* This rule is very vague and unsatisfactory. To 
refer the ’parties to a competent court,** without giving any 
definition of that tribunal, was certainly calculated to create great 
confusion and uncertainty^ as also was the omission to provide 
expressly that the decision of the^ tribunal should be final. We 
are glad to say that the Government contemplate an alteration 
of the rules, which in our opinion is very much needed. Giving 
the best construction we can to this r^le, we consider that it was 
intended to provide that the validity of municipal elections should 
only be tested by an election petition presented to one tribunal, 
and that the decision of |hat tribunal should be final. , The same 
view has been tahen by a ^ench of this Court in the case of 
Kkunni Lai v. Raghunandam Prasad (1). The Second Addi- 
tional Judicial Commissioner of Oudh took a similar view in the 
case of Sundar Lai v. Muhammad Faiq (2). If this view be 
correct (and on the whole we thinly it is) then the decision of the 
Munsif was final and no appeal lay to the lower appellate court, 
and the appeal was properly dismissed. We dismiss the appeal. 
We direct the parties to bear their own costs. 

. Appeal dismissed. 

' ■ , 

Before Sir Henry Bichards, KnightpOhief Justice, Mn Justice Sir Pramada 
Charan Banerji and Mr. Justice Tudhall. 

SUEANJAN S5SGH ahd Ahothbb^ (PiAiHiii'FS) v. BAM BAHAL LAL 
' AND OTHSBB (I>BFBI!tDANTB)l|l 

Civil Procedure Code (1908), sections 2,104,148 — Pre-emptioftr-rDecree ,in pre^ 

empUon suit fixing time for payment-^Order extending time^Appeal^ 
Deiree Order. 

Held tliafc seo^pn 148 of the Code of Givil Procedure (1908) does not entitle 
tlie. court to extend the time feed by tlie decree for payment of the purch^lO 
money in pre-emption oases. 

Held also, that an order made under section 148 of the Code of Givil proce- 
dure (1908) is not a decree within the meaning of section 2 of the Oode, nor is it 
appealable as an order under section 104. BaMma v. Nepal Bai (8) distinguished. 


•4pp0al No. 27 of 1913 under section 10 of the Letters“Patent. 
(1) (19 l 3) I. L. a., 35 AU.. 450. (2) (1912) 16 Oudh Oases, 36. 

(3) (1892) I, 14 AU, 
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This was an appeal under section 10 of the Letters Patent 
from the judgement of a single Judge of the Court. The facts of 
the case appear sufficiently from the judgement under appeal, 
which was as follows : — 

‘‘ These appeals aris| out; of orogs suits for pre-empfeion, 
plaintiffs were given a decree for pre-emption of half of the property* and the 
decree went on to provide that if they did not pay the price within a month 
their claim would stand dismissed and, in that event, the plaintiffs in 
the other case were allowed a further p.friod of fifteen dayg within which to pay 
in the price, so that if either set of plainMffff failed to pay in the price, the other 
set would be entitled to take the whole of the ptbj^iiy on complying with the 
terms of the decrees. The decrees in both cases fw’ere made on the 17th of June, 
1911, and the period of one month expired on the 17 ti of July, iSo money 
paid into court in either case by that data. 

« On the 19th of July Edrat Singh and oth^s, the plaintiffs in one case, petj. 
tioned the court to grant an extension of the time limited by the decree, and by an 
order of the 25th of July time was extended to the ^th of August. Each set cff 
plaintiffs paid into court the price specified in their decree before the 4th of 
August. The purchaser objected, but his objecfion was overruled. He then 
appealed to the District Judge in both cases and it was held that the first ccrart 
had no power to extend the time limited by the decrees. The plmntiffB have 
appealed to this Court contending that there was no ri^t of appeal to the 
District Judge against the orders of the first court, and that if the appeals were 
in order, the District Judge should have uph^ the carders of the first court on 
the merits. 

** The purchaser has applied in each case for revision of the ci the 

first court in case it is held that those orders were not appealable. ^ 

The plaintiffs rely upon section 148 of the Code ^ Civil Prooedne as 
authorising theMunsif to extend the time tod iutOiedaaeea. InJitg Bam t, 
Jewa Bam (1) BAiwaa und ToiBuai, W. grave dooM* wheOim 

this section applied to suits for pre-emptm, todm Sukam Chtmd r. Sagat 

0. J., held that this section did u<rt apply t«rperfc& feed by a deom Sc 
the sime effect is the deoisilfi of Mess^ Evabh and Eteotacr in Saititdra 
Bahadurs. Ajudhya Prasad ‘(3). I agree with the views expressed in ihe» 
cases. It appears to rue that the payment rf money into court within, fixed 
time in pursuance of a decree is not an act preserilld ot rilowed by fbe Oc& 

within the meaning of section.148. According to the deasian in S^v.iiasrf 

Bai (f ), which is binding npoil m^ I must hold that the wdas rf ^ 
were appealable. In my opinon the District Judge was^t m se^ these 

orders aside. The two appeals to this am dtoussed mtio^ 

The pre-emptors appealed mider sectioii 10 <rf the Letters 

Patents 'i'. ' 
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Mr M. L.Aga,rwala, for the pre-emptors appellants, contended 
that the oider under section 148, Civil Procedure Code not being 

a decree, was not appealable -.the case oi Rahrnia v. Nepal ^ 
(1) was under section 87 of the Transfer of Property Act There 

the order was a decree and therefore was appealable. order 
for the extension of time does modify a part of the decree, but does 
not come within the definition of decree, which is a limited one in 
its nature. A revision vfbuld have to be filed against the order of 
amendment when the court had no power to make such amendment. 
An order under section 148 of the Code of Civil Procedure was not 
(rf the nature of the amendment of the decree. The decree was 
in fact never amended. It was submitted that section 148 
applied to the case and no appeal lay from the order passed 
under that section as it could not be deemed to be a decree. If 
section 148 gave a discretion to the Munsif in pre-emption cases to 
extend time, it .was properly exercised and the District Judge 
ought not to have interfered with the Munsifs order. If it did 
not apply, there was no appeal against the Munsif's order. The 
only remedy was an application for revision which had been 
filed and rejected. Section 148 could apply to such cases as well. 
Special provision was necessary in mortgage suits, as the Legisla- 
ture intended that time in those cases should be extended only 
when there was good cause shown for it. Section 148 of the Code 
of Civil Procedure gave a discretion even when no good cause was 
shown. Order XX, rule 14, of the Code of Civil Procedure pres- 
cribed or allowed the payment into court of the purchase money , 
and ¥hen any perio d was fixed or granted by the court for the doing 
of any act prescribed or allowed by the Code, the court could 
extend the time under section 148. The words used in the section 
were “prescribes” or “allows” and when the court allowed 
time for payment it was the act of payment that was the act 
allowed. 

Dr. Bwren&ra Nath Sen, for the vendees respondents, submitted 
that an appeal lay from the order as that order was substituted for 
the original decree. Mr. Amir Ali’s Civil Procedure Code, p. 837, 
was cited. Further, the order for extension of tune was in effect an 
'Order in execution and was, therefore, appealable. The respondent 
(1) (1892) I. L. K, U lU., 620. 
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then might he allowed to apply for a refiew of the order rejecting 
the revision. 

Richards, 0. J., Banbeji and Thdball, The facts ont of 
which this and the connected appeal, No. 28 of 1913 under the 
Letters Patent, arise, are sBbrtly as follows : — Two suits for pre- 
emption were brought by rival pre-emptors. These suits r^ted 
in decrees by which the pre-emptors obtained the property in equal 
shares, conditional upon their paying their half shares of the 
purchase money into court, within the ^ time specified in the 
decrees. The time specified elapsed without the purchase money 
having been paid by either pre-emptor. • 

Applications were thereupon made, purporting to be under 
section 148 of the Code of Civil Procedure, asking the court to 
extend the time of payment of the purchase money. The learned 
Munsif granted the application and extended the timfi , The 
purcha,se money was paid into court within the extended tima 
Appeals were preferred by the defendants vendees against the 
order of the Munsif extending the time. Afterwards the decrees 
were put into execution. The appeal against the order of the 
Munsif extending the time coming before the District Judge, he 
held that section 148 did not apply and accordingly set aside the 
orders of the Munsif. 

Second appeals were then preferred to this Court by the decree- 
holders on the ground that the decision of the Mumiif,^was correct 
and ought not to have been interfered’ ii^th by ties District Judge, 
and, secondly, on the ground that no appeal lay to the District Jirfge. 
The vendees filed applications in revision contendir^ that- the 
Munsif had no jurisdiction under section 148 to extend the tim& 
The second appeals and the applications in revision came before a 
learned Judge of this Court, who held that an appeal did lie fe the 
District Judge and that his orders setting aside the orders of the 
Munsif were correct, and dismissed the second aj^j^Is. The 
applications for revision were dismissed because the learned Judge 
thought that there was no necessity for revision. » 

The plaintiffs have appealed under the Letters Patoit 

The first question which we propose to^deal wi* is whe^r the.^ 

learned Munsif was right in extending the time for the payment ' 
of the purchase money under the provisions rf section 148 of 
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the Code of Civil Procedure. That section la aa follows Where 
any period is fixed or granted by the court for the doing of any 
act prescribed or allowed by this Code, the court may in its 
discretion, from time to time, enlarge such period, even though the 
period originally fixed or granted may have expired.^' 

It is contended on behalf of the appellant that order XX, rule 
14 , " prescribes ” or “ allows ” the payment into court of the 
purchase money by the successful pre-emptor. On reading order XX, 
rule 14, it will at once appear that all that is “ prescribed ” by the 
Code is the form which the decree in a pre-emption suit is to take 
where the plaintiff is successful and has not paid the money into 
court before decree. It nowhere prescribes or allows the payment 
into court of the purchase money. Such payment is in reality an 
incident of the claim for pre-emption. All that the order provides 
for is uniformity in the form of the decree which the courts make. 
We agree with the view taken by the learned Judge of this Court 
that section 148 does not entitle the court to extend the time fixed 
by the decree for the payment ofithe purchase money in pre-emption 
cases. 

The next question is whether an appeal lay from the decision 
of the Munsif to the District Judge. Appeals only lie from decrees 
as defined by section 2 of the Code of Civil Procedure and from 
orders as specified in section 104. It seems to us that an order 
made under section 148 is clearly not an appealable order and is 
not a decree within the definition in section 2, nor is it an^ order 
covered by section 104. The only way therefore in which this 
order could have been set aside was by an application in revision 
to this Court. We at present have no application in revision 
before us. . 

The learned Judge of this Court was of opinion that he was 
bound by the ruling in J^hima v. JVejoal Bai (1). In that case 
it was held that an order under ssection 87 of Act No. IV of 1882 
extending the time for payment qf the mortgage money by a 
mortgagor was a decree within the meaning of sections 2 and 244 
of the Code of Civil Procedure of 1882. We may point out that 
.that case entirely proceeded under the rulings of this Court in 
which it had been held that proceedings under the Transfer ‘of 
(1) (1892) I. L. B., 14 All., 620. v 
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Property Act, subsequent to decree, were qu^tions relating to tbe 
execution, discharge or satisfaction of the decree. Thfe is certfflnly 
not so under the new Cod« Spatial proTOion is, however, imM 
for mortgage decrees and orders refusing to extend the tim are 
expressly made appealable under order XLIII, rule 1, clause (a). 
Under these circumstances we must allow the appeal, and set 
aside the decree of this Court and also of the District Judge. The 
parties will pay their ^own costs. 

* Appeal allowed. 
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